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SUPEEME  COURT. 

SAMUEL  PIERCE,  respondent,  agt.  CHARLES  S.  WRIGHT  et  al., 
impleaded,  appellants. 

An  action  by  a  tax-payer  of  a  town  to  perpetually  enjoin  and  restrain  com- 
missioners from  issuing  the  bonds  of  the  town,  for  the  purpose  of  aiding  in 
the  construction  of  a  railroad,  cannot  be  maintained  where  the  allegations 
of  the  complaint  do  not  show  that  the  alleged  commissioners  are  officers 
of  the  town  having  any  authority  by  legal  appointment  or  color  of 
appointment  to  act  as  commissioners  for  the  purpose  of  bonding  the 
town. 

The  only  fact  stated  on  the  subject  being  that  they  either  are  or  claim  to  be 
commissioners,  with  an  allegation  of  ignorance  as  to  the  truth  of  the  claim. 
This  is  to  be  construed  most  strongly  against  the  pleader,  and  it  amounts 
to  this :  That  here  are  certain  persons  who  say  they  are  commissioners  of 
the  town,  but  whether  they  are  so  or  not  we  neither  affirm  nor  deny. 

An  attempt  or  threat  by  an  individual  or  individuals  to  do  an  act  which, 
when  done,  would  be  a  nullity,  neither  binding  upon  nor  injurious  to 
any  one,  according  to  the  allegations  of  fact  in  a  complaint,  or,  for  aught 
appears  there,  lays  no  foundation  whatever  for  an  action  to  restrain  the 
commission  of  such  act. 

Where  the  complaint  alleges  and  charges  that  some  of  the  persons  signing 
the  consents  filed  in  the  town  clerk's  office  were  not  tax-payers  of  the 
town,  and  did  not  even  own  the  property  assessed  to  them,  and  that  the 
owners  had  never  given  their  consents,  &c., — Held,  that  these  and  similar 
allegations  of  insufficiency  raise  the  question  whether  every  or  any  indi- 
vidual tax -payer  in  the  town  may  challenge  and  assail  the  facts  as  they 
appear  from  the  record,  which  the  statute  makes  evidence,  by  action  in 
this  collateral  way 
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The  consents  of  the  tax-payers,  as  specified  by  the  statute,  and  affidavits  of 
the  assessors,  with  a  copy  of  the  assessment  roll,  are  to  be  filed  in  the 
office  of  the  clerk  of  the  county  and  in  the  office  of  the  clerk  of  the 
town,  "  and  the  same  or  a  certified  copy  thereof  shall  be  evidence  of  the 
facts  therein  contained  and  certified,  in  any  court  of  the  state  and  before 
any  judge  or  justice  thereof."' 

The  statute  makes  this  evidence  of  the  jurisdiction  and  all  other  facts,  not 
prima  facie  evidence  merely,  but  evidence  absolutely  and  unqualifiedly. 
It  is  in  the  nature  of  a  record,  and  imports  absolute  verity  so  long  as  it 
remains  as  a  record  upon  the  files  of  the  county  and  town  clerks'  offices. 

The  plaintiff,  therefore,  in  assailing  this  record  by  this  action,  as  a  false  wit- 
ness which  does  not  certify  the  truth,  has  plainly  mistaken  his  remedy. 
Public  records  cannot  be  assailed  and  controverted  in  this  collateral 
manner. 

His  only  remedy  was  by  a  direct  proceeding  to  correct  the  record  if  it  was 
in  any  respect  incorrect,  and  reform  the  character  pf  the  statutory  wit- 
ness, so  that  it  should  speak  the  whole  truth  and  nothing  but  the  truth, 
or  set  it  aside  altogether. 

A  portion  of  the  consents  were,  as  appears  by  the  complaint,  obtained  in 
1870  and  the  residue  in  1871,  and  the  affidavit  shows  that  the  requisite 
number  of  consents  had  been  obtained,  as  appeared  by  both  rolls.  If  it 
so  appeared  by  both  rolls,  it  necessarily  so  appeared  by  the  last,  and  in 
this  case  was  a  compliance  with  the  statute  requiring  the  last  assessment 
roll  to  govern. 

Fourth  Department,  June  Term,  1872. 

MTJLLIN,  P.  «/.,  and  JOHNSON  and  TALCOTT,  JJ. 

APPEAL  from  an  order  continuing  a  temporary  injunction 
issued  upon  a  complaint.  The  action  was  brought  to  have 
the  defendants,  who  are  the  commissioners  of  the  town  of 
Webster,  in  the  county  of  Monroe,  perpetually  enjoined  and 
restrained  from  issuing  the  bonds  of  the  town  for  the  purpose 
of  aiding  in  the  construction  of  the  railroad  of  "  The  Lake 
Ontario  Shore  Kailroad  Company."  The  facts  constituting 
the  alleged  cause  of  action,  as  stated  in  the  complaint,  suffi- 
ciently appear  in  the  opinion.  A  temporary  injunction  was 
granted,  which  was  continued  at  special  term ;  and  from  the 
order  continuing  the  injunction,  this  appeal  was  brought  to 
the  general  term. 
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J.  N.  POMEIS.OY,  for  plaintiff. 
J.  C.  COCHRANE,  for  defendants. 

By  the  court,  JOHNSON,  J. — Assuming,  for  the  purpose  of 
reviewing  the  question  presented  by  this  appeal,  that  the 
plaintiff,  as  the  owner  of  real  estate  and  a  tax-payer  of  the 
town  of  Webster,  might  have  a  standing  in  court  to  maintain 
an  action  of  this  character  upon  a  proper  and  sufficient  com- 
plaint (a  question  which  we  do  not  propose  now  to  decide, 
and  in  regard  to  which  we  express  no  opinion),  it  is  clear,  we 
think,  that,  upon  this  complaint,  the  action  and  consequently 
the  injunction  cannot  be  maintained. 

The  remedy  sought  by  the  action  is  preventive  only.  The 
complaint  asks  that  the  defendants  Wright,  Billings  and 
Jennings  be  enjoined  and  perpetually  restrained  from  Issuing 
bonds  for  and  in  behalf  of  the  town  of  Webster,  in  Monroe 
county,  to  aid  in  the  construction  of  "  The  Lake  Ontario 
Shore  Railroad  Company,"  on  the  ground  that  such  bonds, 
if  issued,  will  be  a  lien  and  incumbrance  upon  the  plaintiff's 
property  in  that  town,  and  a  cloud  upon  his  title,  and  inflict 
upon  him  a  perpetual  and  irreparable  injury. 

This  is  the  head  of  equitable  jurisdiction  under  which  the 
relief  is  sought.  What  the  plaintiff  attempts  to  show  by  the 
facts  stated  in  his  complaint,  and  insists  that  he  has  shown,  is 
that  the  defendants  have  no  lawful  right  or  authority  to  issue 
the  bonds  for  and  in  behalf  of  the  town,  which  they  are 
threatening  and  claiming  the  right  to  issue. 

The  first  difficulty  is  that  the  complaint  does  not  show  that 
these  three  individuals  are  officers  of  the  town,  having  any 
authority  by  legal  appointment,  or  color  of  appointment,  to 
act  as  commissioners  for  the  purpose  of  bonding  the  town. 
What  the  complaint  states  on  this  subject  is  that  they  "  are 
or  claim  to  be  "  such  commissioners ;  "  but  whether  they  were 
duly  appointed  as  such  commissioners  this  plaintiff  is  not 
informed  and  is  not  able  to  say."  Instead  of  stating  that  they 
are  commissioners,  4uly  appointed  and  authorized  to  act,  and 
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issue  such  bonds  in  a  proper  case  under  the  statute,  it  ignores 
the  fact  altogether,  and  does  not  even  allege  that  they  are 
commissioners  de  facto  acting  under  color  of  any  appointment. 

The  only  fact  that  is  stated,  therefore,  on  this  subject  is 
that  they  either  are  or  claim  to  be  commissioners,  with  an 
allegation  of  ignorance  as  to  the  truth  of  the  claim.  This  is 
to  be  construed  most  strongly  against  the  pleader,  and  it 
amounts  but  to  this : 

Here  are  certain  persons  who  say  they  are  commissioners 
of  the  town  ;  but  whether  they  are  or  not  we  neither  affirm 
nor  deny. 

It  does  not  appear,  therefore,  from  any  fact  stated  in  the 
complaint,  that  there  is  any  foundation  for  their  claim ;  and 
the  bonds,  should  these  defendants  issue  them,  would  be 
utterly  void,  and  in  no  respect  binding  upon  the  town,  or  an 
apparent  lien  or  cloud  upon  the  plaintiff's  estate  or  title.  An 
attempt  or  a  threat,  by  an  individual  or  individuals,  to  do  an 
act  which,  when  done,  would  be  a  nullity,  neither  binding 
upon  nor  injurious  to  any  one,  according  to  the  allegations  of 
fact  in  a  complaint,  or,  for  aught  that  appears  there,  lays  no 
foundation  whatever  for  an  action  to  restrain  the  commission 
of  such  act. 

But  there  is  a  still  more  serious  difficulty.  The  plaintiff 
alleges  and  charges  in  the  complaint  that,  although  it  appears 
by  the  consents  filed  that  consent  has  been  obtained  by  per- 
sons owning  more  than  one-half  of  the  taxable  property  of 
said  town,  and  of  more  than  one-half  of  the  tax-payers,  as 
appears  by  the  last  assessment  rolls,  yet,  in  fact,  some  of  the 
persons  signing  the  consents  were  not  tax-payers  of  the  town, 
and  did  not  own  the  property  assessed  to  them,  and  that  the 
owners  have  never  given  their  consents  ;  and  that,  deducting 
the  names  of  such  persons  so  signing  consents,  the  remaining 
consents  would  represent  much  less  than  one-half  the  taxable 
property  of  the  town ;  and  also  that  several  persons  signed 
consents  who  did  not  own  all  the  property  assessed  to  them 
on  the  assessment  roll,  and  only  a  portion  thereof;  and  that 
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one-half  of  the  tax-payers  and  property  owners  of  the  town 
have  not  given  the  necessary  consents  to  the  bonding  of  said 
town. 

This  raises  the  question  whether  every  or  any  individual 
tax-payer  in  the  town  may  challenge  and  assail  the  facts  as 
they  appear  from  record,  which  the  statute  makes  evidence, 
by  action,  in  this  collateral  way. 

The  statute  provides  how  the  facts  necessary  to  authorize 
the  issuing  of  the  bonds  of  the  towns  shall  be  ascertained  and 
determined. 

Consent  must  be  obtained  in  writing,  and  proved  by  a  sub- 
scribing witness  in  the  form  and  manner  prescribed,  or 
acknowledged  as  deeds  are  required  to  be  acknowledged  for 
the  conveyance  of  real  estate,  "of  persons  owning  more  than 
one-half  of  the  taxable  property  assessed  and  appearing  upon 
the  last  assessment  roll  of  such  town ;  and  a  majority  of  tax- 
payers as  appears  by  such  assessment  rolls  respectively." 

These  facts,  when  ascertained,  are  to  be  proved  by  the  affi- 
davits of  the  assessors  of  the  town,  or  a  majority  of  them,  and 
it  is  made  their  duty  to  make  such  affidavit. 

Thevconsents  and  the  affidavit,  with  a  copy  of  the  assessment 
roll,  are  then  to  be  filed  in  the  office  of  the  clerk  of  the  county 
and  in  the  office  of  the  clerk  of  the  town,  "  and  the  same,  or 
a  certified  copy  thereof,  shall  be  evidence  of  the  facts  therein 
contained  and  certified,  in  any  court  of  the  state  and  before 
any  judge  or  justice  thereof." 

The  statute  makes  this  evidence  of  the  jurisdictional  and 
all  other  facts.  It  is  in  the  nature  of  a  record,  and  imports 
absolute  verity,  so  long  as  it  remains  as  a  record  upon  the 
files  of  the  county  and  town  clerks'  offices.  The  object 
of  this  action  is  riot  to  correct  the  record  so  as  to  make  it  con- 
form to  what  the  plaintiff  claims  the  facts  to  be,  but  to  prevent 
the  commissioners  from  acting  and  performing  the  duty 
imposed  upon  them  by  law,  upon  what  the  statute  declares 
shall  be  evidence  in  all  places  throughout  the  state.  The 
law  makes  it  evidence  of  the  facts  "  therein  contained  and 
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certified"  before  this  court,  and  every  other  in  the  state,  and 
for  all  purposes. 

The  statute  does  not  make  it  prima  facie  evidence  merely, 
but  evidence  absolutely  and  unqualifiedly. 

The  issue  which  the  plaintiff  in  his  complaint  tenders  is 
that  this  record  is  a  false  witness  which  does  not  certify  the 
truth,  and  should  not  therefore  be  regarded  and  acted  upon, 
or  held  as  evidence  of  the  facts  as  the  statute  ordains.  In 
other  words,  we  are  called  upon  to  say  that  what  the  law 
makes  evidence  is  no  evidence,  and  that  public  officers  shall 
not  act  upon  it,  and  perform  their  duties  in  accordance  with 
it  as  the  law  requires.  It  is  quite  obvious  that  this  cannot 
be  done  in  this  way.  It  would  be  quite  intolerable  to  allow 
every  tax-payer  in  the  town  to  drag  public  officers  into  court 
in  this  way,  and  put  them  to  the  expense  and  trouble  of 
defending  the  public  records,  and  proving  them  to  be  true, 
should  evidence  be  allowed  to  be  given  to  the  contrary. 

The  plaintiff  has  plainly  mistaken  his  remedy.  Public 
records  cannot  be  assailed  and  controverted  in  this  collateral 
manner.  His  only  remedy  was  by  a  direct  proceeding  to 
correct  the  record  if  it  was  in  any  respect  incorrect,  and  reform 
the  character  of  the  statutory  witness,  so  that  it  should  speak 
"  the  truth,  the  whole  truth,  and  nothing  but  the  truth,"  or 
set  it  aside  and  get  rid  of  it  altogether.  This  principle  was 
established  in  the  case  of  The  People  agt.  Zeyst  (23  N.  Y., 
140).  It  was  there  held  that  it  could  not  be  proved  by  parol, 
in  an  action,  that  an  official  record  was  not  true.  Starkie,  in 
his  work  on  evidence,  thus  lays  down  the  rule :  "  "Where 
written  instruments  are  appointed  by  the  immediate  authority 
of  the  law,  or  by  the  compact  of  the  parties,  to  be  the  perma- 
nent repositories  and  memorials  of  truth,  it  is  a  matter  both 
of  principle  and  of  policy  to  exclude  any  inferior  evidence 
from  being  usecj,  either  as  a  substitute  for  such  instruments 
or  to  alter  or  contradict  them."  (2  Stark.,  544,  5th  Am.  ed.) 
Here  the  statute  has  made  this  record  "  the  repository  and 
memorial  of  the  truth,"  and  the  witness  thereof. 
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This  principle  is  entirely  consistent  with  the  ruling  in 
the  case  of  Storm  agt.  The  Town  of  Genoa  (23  N.  Y.,  439). 
In  that  case  it  was  held  that  parol  evidence  was  competent 
to  show  that  the  written  assent  of  two-thirds  of  the  tax-payers 
of  the  town  had  not  been  obtained,  and  thus  contradict  the 
certificate  of  the  commissioners,  expressly  upon  the  ground 
that  the  statute  in  that  case  had  not  made  the  certificate  evi- 
dence. But  the  contrary  of  that  rule,  even  in  the  class  of 
cases  arising  under  that  statute,  has  been  held  in  the  United 
States  circuit  court. 

Whether  the  plaintiff's  remedy  was,  by  a  common-law  cer- 
tiorari,  to  bring  up  the  record  and  proceedings  for  review,  or 
by  some  other  process  to  correct  or  get  rid  of  the  record,  it  is 
unnecessary  now  to  decide.  It  is  enough  that  it  cannot  be 
controverted,  or  its  verity  challenged  or  put  in  issue  in  this 
way,  if  upon  its  face  it  is  fair  and  in  compliance  with  the 
statute.  This  view  is  in  accordance  with  the  decision  of  the 
court  of  appeals,  and  in  the  case  of  Howland  agt.  Eldridge 
(43  N.  Y.,  457).  The  ground,  of  the  decision  in  that  case 
was  that  the  examination  of  the  consents  and  the  assessment 
roll,  for  the  purpose  of  ascertaining  and  determining  whether 
a  majority  of  the  tax-payers  had  consented  to  the  bonding  of 
the  town,  was  in  the  nature  of  a  judicial  proceeding,  and  that 
the  affidavit  embodying  the  determination  was  conclusive 
evidence  of  the  fact  so  ascertained  and  determined. 

The  principle  is  that  the  verity  of  a  record  or  document,  or 
other  matter  which  the  law  makes  evidence,  is  not  an  issuable 
fact  constituting  a  cause  of  action,  in  a  collateral  action,  unless 
such  record,  document  or  other  matter  is  by  law  made  mere 
prima  facie  evidence,  which  is  not  the  case  under  the  statute 
in  question.  The  statute  makes  the  consents,-  copy  of  the 
assessment  roll  and  affidavit,  when  filed,  evidence,  and  gives 
no  right  of  appeal  to  any  other  body  or  tribunal.  No  one 
would  think  of  bringing  and  attempting  to  maintain  an  action 
to  prevent  the  execution  of  a  judgment  or  decree,  on  the 
ground  that  the  verdict,  or  finding,  was  against  the  weight 
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of  evidence  and  contrary  to  the  real  facts  existing  and  involved 
in  the  issue.  And  yet  this  is  precisely  analogous  in  principle 
to  such  an  action. 

The  complaint  also  alleges  that  the  affidavit  of  the  assessors 
shows  that  the  requisite  number  of  consents  have  been  obtained, 
as  appears  by  the  assessment  rolls  of  1870  and  of  1871 ;  and 
this,  it  is  claimed,  is  not  in  accordance  with  the  statute.  The 
point  is  that  the  last  assessment  roll  in  the  year  in  which  any 
consents  were  obtained  must  govern,  and  could  alone  be 
referred  to  in  making  up  the  affidavit  for  record.  But  we  are 
of  the  opinion,  in  a  case  situated  as  this  was,  that  both  assess- 
ment rolls  may  properly  be  referred  to.  A  portion  of  the 
consents  were,  as  appears  by  the  complaint,  obtained  in  1870, 
and  the  residue  in  1871 ;  and  the  affidavit  shows  that  the 
requisite  number  of  consents  had  been  obtained  as  appeared 
by  both  rolls.  If  it  so  appeared  by  both  rolls,  it  necessarily 
so  appeared  by  the  last.  The  consents  obtained  before  1871, 
and  in  the  year  1870,  were,  we  think,  properly  filed  and 
counted. 

The  act  of  1871  (Sees.  Laws,  1871,  chap.  127),  amending  the 
act  of  1869,  under  which  the  consents  in  1871  were  obtained, 
was  evidently  designed  to  extend  the  time  for  procuring 
assents,  and  to  enable  proceedings  to  be  completed,  which 
had  already  been  begun,  but  which  had  not  been  completed 
when  the  amendatory  act  was  passed.  It  is  of  no  consequence 
whatever  who  procured  the  consents  to  be  signed  by  the  tax- 
payers. If  their  consents  were  obtained,  and  proved  or 
acknowledged  according  to  the  statute,  as  it  is  to  be  presumed 
they  were,  that  is  sufficient. 

"We  are  of  the  opinion,  therefore,  that  the  facts  stated  in 
the  complaint  do  not  constitute  a  cause  of  action  in  favor  of 
the  plaintiff  against  the  defendants,  or  either  of  them,  and 
that  the  order  continuing  the  injunction  was  erroneous  and 
should  be  reversed,  and  the  order  granting  the  injunction 
vacated,  with  ten  dollars  costs  of  the  appeal. 
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WILLIAM  V.  CORWIN  et  al.  agt.  ALEXANDER  CAMPBELL  et  al. 

It  is  now  well  settled  in  this  state  that  an  injunction  cannot  be  sustained  by 
one  or  more  tax-payers  to  prevent  the  collection  of  a  tax  illegally  imposed. 

Consequently  it  cannot  be  sustained  to  restrain  the  future  probable  or  pos- 
sible imposition  of  such  a  tax  which  the  tax-payers  of  a  town  may  become 
liable  to  pay  by  reason  of  the  unauthorized  issuing  of  the  bonds  of  the 
town  for  railroad  purposes. 

If  the  proceedings  of  the  assessors  of  the  town  appear  to  be  in  all  respects 
regular  and  to  comply  with  the  statute,  this  court  has  no  power  by  action 
to  restrain  the  commissioners  by  injunction  from  issuing  the  bonds  of  the 
town,  because  the  assessors  may  have  predicated  their  conclusion  upon 
facts  failing  to  warrant  it. 

A  different  mode  has  been  provided  for  reviewing  and  correcting  the 
decision  of  the  assessors ;  that  is  to  be  done  by  the  writ  of  certiorari.  Tne 
fact  that  the  parties  entitled  to  apply  for  the  writ  have  omitted  to  do  so 
until  the  right  to  it  has  been  lost  by  lapse  of  time,  will  j  ustify  no  change 
in  the  disposition  which  should  be  made  of  such  application. 

Erie  Special  Term,  October,  1 872. 

DANIELS,  J. — This  action  is  brought  by  the  plaintiffs,  as 
tax-payers  of  the  town  of  New  Fane,  to  restrain  the  execution 
and  delivery  of  bonds  of  the  town  in  which  they  are  taxable 
inhabitants,  to  aid  in  the  construction  of  the  Lake  Ontario 
Shore  railroad.  As  tax-payers  of  the  town  they  can  only  be 
injured  by  an  unauthorized  issuing  of  the  bonds  through  the 
circumstance  that  it  will  impose  an  illegal  debt  upon  the 
town  which  they  may  be  eventually  liable  to  be  taxed  to  pay ; 
and  it  is  to  prevent  the  possibility  of  being  subjected  to  that 
injury,  in  case  taxation  should  have  to  be  resorted  to  for  the 
purpose  of  paying  the  debt  created  by  the  bonds,  that  an 
injunction  is  applied  for  in  this  case. 
VOL.  XLV  2 
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That  is  the  sole  and  only  ground  on  which  the  right  to  the 
redress  by  injunction  is  placed.  But  that  is  not  sufficient  to 
entitle  the  plaintiffs  to  such  relief;  for  it  is  now  well  settled 
in  this  state  that  an  injunction  cannot  be  sustained  by  one  or 
more  tax-payers  to  prevent  the  collection  of  a  tax  illegally 
imposed  (Susquehanna  Bank  agt.  Supervisors  of  Broome  Co., 
25  JV.  I7".,  312;  Mutual  Life  Insurance  Co.  agt.  Supervi- 
sors, &c.,  3  Keyes,  182 ;  Hasbrouck  agt.  Kingston  Board  of 
Health,  id.,  480 ;  MessecJc  agt.  Supervisors  of  Columbia  Co., 
50  Barb.,  190). 

And  if  an  action  cannot  be  sustained  to  prevent  the  collec- 
tion of  a  tax  unlawfully  imposed  by  the  public  authorities,  it 
must  necessarily  follow  from  that  conclusion  that  it  cannot 
be  sustained  to  restrain  the  future  probable  or  possible  impo- 
sition of  such  a  tax. 

But  if  an  action  for  such  a  purpose  could  be  sustained  by 
tax-payers,  the  facts  set  forth  in  the  complaint  in  this  action 
are  not  sufficient  for  that  purpose ;  for  by  the  complaint  it 
appears  that  the  affidavit  of  the  assessors  has  been  made  and 
filed,  showing  that  a  majority  of  the  tax-payers  of  the  town, 
owning  a  majority  of  the  taxable  property  assessed  and 
appearing  upon  the  last  assessment  roll  of  the  town,  consented 
in  writing  that  the  commissioners  might  issue  the  bonds  of 
the  town,  and  take  stock  for  them  in  the  railroad  company 
formed  for  the  purpose  of  constructing  such  road. 

This  affidavit  seems  to  be  in  the  form  required  by  §  2  of 
chap.  811  of  the  Laws  of  1868,  and  §  2  of  chap.  241  of  the 
Laws  of  1869 ;  and  under  the  provisions  of  those  acts  it  is 
made  evidence  of  the  facts  mentioned  in  it,  and  from  the 
affidavit  it  appears  that  the  commissioners  are  lawfully  author- 
ized to  issue  the  bonds.  These  statutes  in  express  terms 
render  the  affidavit  of  the  assessors  evidence  of  that  fact  in 
any  court  of  the  state,  and  before  any  judge  or  justice  thereof; 
and,  as  such  evidence,  it  is  not  liable  to  be  controverted  or 
overthrown  by  allegations  of  its  untruth  made  in  a  collateral 
action,  as  this  action  very  plainly  is.  The  assessors  were 
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required  to  determine  for  themselves  whether  the  facts  existed 
warranting  the  affidavit  made  by  them;  and  when  they  did 
that,  and  afterwards  consummated  their  duties  by  swearing  to 
it  and  filing  it,  that  became  the  legal  evidence  upon  which 
the  commissioners  were  to  act  in  issuing  the  bonds.  And  in 
an  action  like  the  present  one  this  court  has  no  power  to 
restrain  them  from  doing  that,  because  the  assessors  may  have 
predicated  their  conclusion  upon  facts  failing  to  warrant  it. 
Their  action  cannot  be  reviewed  in  this  manner  (Howland 
agt.  Eldridge,  43  N.  Y.,  457 ;  Pierce  agt.  Wright,  Fourth 
Department,  General  Term,  MSS.  opinion  ~by  JOHNSON,  </.). 

If  the  conclusion  concerning  these  facts  reached  by  the 
assessors  is  erroneous,  a  different  mode  has  been  provided  for 
reviewing  and  correcting  their  decision;  that  is  to  be  done  by 
the  writ  of  certiorari.  And  it  affords  ample  authority  for 
redressing  and  correcting  all  the  mistakes  and  irregularities 
which  may  be-  legally  complained  of  in  such  proceedings. 
The  fact  that  the  parties  entitled  to  apply  for  the  writ  have 
omitted  to  do  so  until,  the  right  to  it  has  been  lost  by  lapse 
of  time,  will  justify  no  change  in  the  disposition  which  should 
be  made  of  the  present  application.  That  is  the  proceeding 
provided  by  law  for  correcting  such  errors  as  are  now  com- 
plained of;  and  the  neglect  of  the  parties  to  apply  for  it  in 
proper  form  presents  no  ground  for  allowing  an  injunction 
to  be  issued. 

"Without  placing  any  particular  stress  upon  the  circumstance 
shown  by  the  defendants,  that  the  bonds  were  actually  exe- 
cuted and  delivered  before  the  suit  was  commenced,  it  must 
follow,  from  what  has  been  already  said,  that  the  motion  for 
the  continuance  of  the  injunction  must  be  denied,  with  costs. 
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SUPKEME  COUKT. 
THE  PEOPLE  agt.  CLAEK. 

A  complaint  which  seeks  to  recover  money  collected  by  a  public  officer 
with  interest  does  not  thereby  contain  two  causes  of  action,  upon  one  of 
which,  the  claim  for  interest,  the  defendant  cannot  be  arrested. 

On  the  contrary,  if  a  defendant  has  received  money  in  a  fiduciary  capacity, 
which  he  refuses  to  pay  over,  he  may  be  arrested  as  well  for  the  interest 
acquired  thereon  as  the  principal. 

There  is  seldom  a  case  where  it  is  proper  on  a  motion,  such  as  an  applica- 
tion to  discharge  from  arrest,  to  try  questions  of  fact ;  such  as  whether  the 
complaint  and  affidavit  making  a  demand  which  the  plaintiff  swears  was 
served  by  him,  was  received  by  the  defendant.  * 

A  county  treasurer,  in  receiving  and  paying  out  moneys,  does  not  act  as  an 
agent  for  the  county  or  the  state,  and  therefore  does  not  hold  the  moneys 
free  from  a  fiduciary  capacity  as  to  a  third  person,  his  principal. 

Where  one  party  places  funds  in  the  hands  of  another,  in  trust  for  the 
benefit  of  a  third,  the  party  in  possession  of  the  fund  stands  hi  a  position 
of  trust  towards  the  beneficiary. 

A  county  treasurer  is  a  public  officer,  and  receives  moneys  of  the  county 
and  the  state  in  a  fiduciary  capacity,  and  has  certain  duties  to  perform 
with  those  moneys,  and  is  not  at  liberty  to  use  them  himself. 

Where  he  converts  such  moneys  to  his  own  use,  it  is  a  distinct  and  serious 
breach  of  trust,  for  which  the  Code  provides  that  he  may  be  arrested. 

Albany  Special  Term,  April,  1873. 
Before  WILLIAM  L.  LEARNED,  Justice. 

ASSISTANT  ATTORNEY-GENERAL,  for  plaintiff . 
MR.  COLLIER,  for  defendant* 

THIS  is  a  motion  to  set  aside  an  order  for  arrest. 
One  ground  is  that,  as  it  is  said,  two  causes  of  action  are 
united  in  the  complaint,  on  one  of  which  the  defendant  could 
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not  be  arrested.  If  this  were  the  fact,  it  would  undoubtedly 
be  a  reason  for  setting  the  order  aside.  The  complaint  seeks 
to  recover,  money  collected  by  the  defendant  as  county 
treasurer;  and  the  part  of  the  complaint  which  the  defendant 
deems  to  be  a  second  cause  of  action  is  the  claim  for  interest. 
I  do  not  see  how  this  can  be  called  a  second  cause  of  action. 
The  rate  of  interest  under  the  statute  in  such  cases  may,  per- 
haps, be  fixed  by  the  comptroller.  But  still,  after  all,  the 
demand  is  only  for  interest.  It  is  not  a  distinct  cause  of 
action,  but  is  only  in  the  way  of  damages  for  the  detention 
of  the  money.  Nor  should  I  be  willing  to  say  that  if  a 
defendant  had"  received  money  in  a  fiduciary  capacity,  which 
he  refused  to  pay  over,  he  might  not  be  arrested  as  well  for 
the  interest  accruing  thereon  as  for  the  principal. 

Another  ground  of  motion  is  that  the  defendant  denies 
that  the  comptroller  served  the  demand  authorized  by  the 
statute. 

The  sworn  complaints  and  the  affidavits  on  the  part  of  the 
plaintiff  aver  that  this  demand  was  mailed.  It  may  be  that 
the  defendant  did  not  receive  it.  It  is  hardly  possible  that 
the  defendant  intends  to  deny  positively  that  it  was  sent.  At 
any  rate  there  is  seldom  a  case  where  it  is  proper  on  such  a 
motion  as  this  to  try  questions  of  fact  which  may  be  part  of 
the  matters  in  issue.  This  has  been  decided.  An  exception 
might  be  made  where  the  plaintiff's  affidavits  were  plainly 
and  grossly  false  (Frost  agt.  McCayer,  14=  How.,  131 ;  Ely 
agt.  Mumford,  47  Barlour,  627). 

Another  ground  of  motion  is  that  the  principal  cause  of 
action  is  not  one  on  which  an  order  can  be  granted.  The 
defendant  insists  that  he  is  accountable  only  to  the  county  of 
Columbia ;  that  the  money  in  his  possession  was  received  by 
him  as  their  officer,  and  was  not  received  in  any  fiduciary 
capacity  toward  the  state.  He  likens  the  case  to  that  of  a 
principal  paying  money  to  an  agent,  to  be  by  him  paid  to  a 
third  party,  and  urges  that  the  agent  does  not  hold  the  money 
in  a  fiduciary  capacity  as  to  the  third  person.  This  general 
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principle,  stated  barely,  is  probably  correct ;  yet  it  can  only 
apply  where  the  party  in  possession  of  the  funds  is  under  no 
duty  whatever  toward  the  one  who  is  to  receive  tljem  ;  where, 
in  fact,  they  are  still  under  the  absolute  control  of  the  sup- 
posed principal.  Where,  on  the  contrary,  one  party  places 
funds  in  the  hands  of  another  in  trust  for  the  benefit  of  a 
third,  here  the  party  in  possession  of  the  funds  stands  in  a 
position  of  trust  toward  the  beneficiary. 

Now,  in  the  present  case,  the  defendant  is  county  treasurer. 
As  such  he  is  charged  with  the  duty  of  receiving  certain 
moneys  which  are  to  be  applied  to  the  expenses  of  the  county, 
and  certain  moneys  which  are  to  be  paid  to  the  state.  I  do 
not  see  that  he  is  the  agent  of  the  county  for  the  purpose  of 
paying  to  the  state  money  of  the  county,  any  more  than  he 
is  the  agent  of  the  state  for  the  purpose  of  paying  to  the 
county  money  of  the  state  (Supervisors  agt.  White,  30  Bar- 
hour,  72).  We  confuse  the  matter  when  we  speak  of  him 
merely  as  an  agent.  He  is  a  public  officer.  He  received 
moneys  which  it  was  his  duty  to  pay  to  the  county.  He  also 
received  moneys  which  it  was  his  duty  to  pay  to  the  state. 
The  moneys  were  not  his.  He  received  them  in  a  fiduciary 
capacity ;  that  is,  he  had  certain  duties  to  perform  with  those 
moneys,  and  he  was  not  at  liberty  to  use  them  for  himself. 
These  moneys,  it  is  alleged,  he'  has  converted  to  his  own  use. 
That  is  a  distinct  and  serious  breach  of  trust ;  a  great  viola- 
tion of  his  duty  as  a  public  officer. 

It  is  not  material  whether  he  is  called  county  treasurer,  or 
whether  he  is  elected  by  the  inhabitants  of  a  county  or  by 
the  people  of  the  state,  or  whether  he  is  appointed  by  the 
government.  However  he  obtains  his  office  he  is  a  public 
officer,  and  he  is  bound  to  perform  its  duties.  If  one  of  those 
is  to  receive  moneys  and  pay  them  over  to  the  state,  and  if 
he  receives  such  moneys,  and,  instead  of  paying  them  to  the 
state,  converts  them  to  his  own  use,  I  do  not  see  why  he  is 
not  liable  to  arrest.  The  Code  (§  179)  authorizes  an  arrest  in 
an  action  for  money  received,  or  property  fraudulently  mis-. 
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applied  by  a  public  officer,  or  by  any  person  in  a  fiduciary 
capacity.  Now,  this  was  money  received  by  a  public  officer ; 
and  furthermore,  if  it  was,  as  alleged,  converted  by  him,  then 
it  was  fraudulently  misapplied.  If,  then,  the  state  has  a 
right  of  action  against  the  defendant  for  moneys  received  and 
converted,  as  to  which  I  suppose  there  is  no  doubt,  then  it  seems 
to  follow  that  in  such  an  action  he  can  be  arrested.  It  is  not 
a  mere  non-payment  of  the  money  that  is  charged.  The  alle- 
gation is  that  he  has  converted  the  money  to  his  own  use. 
If  the  defendant  did  this,  he  acted  unlawfully  in  a  matter  of 
public  trust.  In  fact,  the  language  of  the  Code  is  so  broad 
that  it  gives  the  right  of  arrest,  in  terms  at  least,  in  an  action 
for  money  received  by  a  public  officer,  so  that  it  would  seem 
that  whenever  there  is  a  right  of  action  against  a  public  offi- 
cer for  moneys  received  by  him,  he  may  be  arrested.  So,. 
too,  he  may  be  arrested  for  any  misconduct  or  neglect  in 
office.  It  seems  to  me,  then,  that  the  order  of  arrest  was 
properly  granted  and  the  motion  must  be  denied,  with  ten 
dollars  costs. 
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ALEXANDER  HOLLAND,  treasurer,  etc.,  agt.  STEPHEN  B. 
HAYMAN. 

Where  in  an  action  for  the  conversion  of  money  by  the  defendant,  received 
in  a  fiduciary  capacity,  the  defendant  sets  up  as  a  defence  that  he  was 
robbed  of  the  money  while  traveling  in  a  railroad  car,  and  the  case  is 
referred  to  a  referee,  who  finds  that  the  evidence  is  not  sufficient  to  estab- 
lish it  as  a  fact  that  the  defendant  had  taken  or  converted  the  money  in 
dispute, — Held,  on  appeal,  that  there  being  no  exception  in  the  case  except 
the  exceptions  to  the  report,  while  it  must  be  conceded  that  the  evidence 
as  reported  is  sufficient  to  create  grave  doubts  as  to  the  fact  of  the  robbery, 
it  is  not  sufficient  to  prove  a  case  entitling  the  plaintiff  to  recover  money 
from  the  defendant. 

New  York  General  Term,  November,  1872. 
APPEAL  from  a  judgment  at  special  term  in  favor  of  the 
defendant. 

ANDREW  H.  H.  DAWSON,  counsel  for  plaintiff ,  appellant. 

The  complaint  in  the  above  action  sets  forth  that  on  the 
llth  day  of  March,  1868,  defendant  was  in  the  employment 
of  plaintiff  as  an  express  messenger,  and,  as  such  messenger 
on  the  Cincinnati,  Hamilton  and  Dayton  railroad,  had  posses- 
sion of  $20,000,  which  sum  he  there  and  then  embezzled. 
The  defendant's  answer  traverses  only  the  embezzlement ;  all 
other  allegations  of  the  complaint  are  admitted.  To  establish 
the  embezzlement  plaintiff  relies  on  the  testimony  of  some 
fourteen  witnesses  and  defendant's  own  explanation  of  the 
non-delivery  of  the  money,  or,  more  accurately  speaking,  his 
explanations,  for  in  speaking  about  it  at  different  times  and 
places,  his  testimony  has  been  "  one  thing  in  Jerusalem  and 
another  thing  in  Rome."  In  order  to  make  our  way  to  the 
truth  short,  direct,  clear  and  easy,  I  will  first  put  defendant's 
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own  written  exculpatory  statement,  sentence  by  sentence, 
through  the  crucible  of  an  analysis,  and  as  I  proceed  will  call 
your  attention  to  such  established  facts  and  fortunate  circum- 
stances as  I  shall  claim  conspire  to  brand  every  word  of  it  as 
inventions  and  to  force  upon  the  mind  the  conviction  that  the 
whole  affair  was,  in  the  slang  parlance  of  the  day,  "  a  put  up 
job."  Immediately  after  the  occurrence  of  the  alleged  rob- 
bery, while  surrounded  by  sympathizing  friends  on  the  train, 
defendant  stated  that  between  Glendale  and  Lockland  three 
men  in  masks  entered  the  express  car  by  its  front  door  and 
robbed  him.  The  first  question  to  be  settled,  then,  is,  did 
any  person  or  persons  enter  that  express  car  front  door  that 
night  between  Glendale  and  Lockland,  and  if  yea,  how  many? 
Defendant  says  three  men  did  it.  I  say  nobody  did.  Now  to 
the  proof.  Affirmatives  are  always  much  more  susceptible  of 
proof  than  negatives,  and  I  will  admit  defendant  starts  with 
that  advantage,  but  how  long  doe*s  he  keep  it  ?  What  is  the 
nature  and  character  of  the  evidence  by  which  he  proposes  to 
establish  in  this  issue  the  affirmative  ?  Simply  his  own  uncor- 
roborated statement.  Has  he  introduced  any  reputable  wit- 
nesses to  establish  for  himself  a  high  character  for  integrity 
in  order  to  entitle  his  naked  story  to  consideration  ?  Nay, 
not  one.  Then  it  becomes  our  stern  duty  to  scan  with  the 
severest  scrutiny  the  peculiar  circumstances  under  which  the 
alleged  robbery  occurred  and  under  which  he  modestly  asks 
us  to  take  his  mere  word  for  so  much ;  and  the  first  question 
that  seems  to  demand  an  answer  from  this  outlook  is,  did  he 
have  anything  to  dread  on  the  one  hand  or  gain  on  the  other 
that  to  prevent  or  accomplish  falsehood  might,  under  certain 
circumstances,  better  serve  him  than  could  truth,  and  to  this 
question  the  answer  is  bound  to  come  that  "  certainly  he  did." 
In  the  first  place,  embezzlers  in  Ohio  have  to  face  the  gaping 
jaws  of  a  hungry  state  prison,  and  if  he  was,  as  I  contend  the 
evidence  conclusively  proves,  guilty  of  that  very  crime  on  that 
very  occasion,  then  that  he  should  be  ready  with  all  manner 
of  lies  coined  to  circulate  for  the  purpose  of  diverting  atten- 
VOL.  XLV,  3 


18  NEW  YORK  PRACTICE  REPORTS. 

Holland  agt.  Hayman. 

tion  from  his  guilt  should  excite  no  surprise;  and  on  the 
other  hand,  if  of  embezzlement  he  had  been  guilty  then  and 
there,  then  he  had  quietly  bagged  the  snug  little  sum  of 
$20,000,  and  to  lie  had  the  double  inducement  to  be  found  in 
coveted  protection  and  profit.  He  could  not  speak  the  truth 
and  escape  conviction  or  keep  the  money.  What  did  he 
commit  the  crime  for  but  to  get  the  money,  and  if  he  was 
depraved  enough  to  trample  on  the  laws  of  man  which  inhibit 
stealing,  would  he  probably  be  found  too  conscientious  to 
trample  on  the  divine  canon  which  says  thou  shalt  not  lie  ? 
There  is  no  other  passion  under  the  despotism  of  which  fallen 
man  will  stoop,  in  meanness  so  low  or  sore,  in  recklessness  so 
high,  as  under  that  of  avarice. 

Defendant's  exculpatory  explanation,  then,  it  would  seem, 
has  to  depend  upon  its  own  merits,  as  he  has  not  dared  to  set 
up  any  pretensions  whatever  to  merits  of  his  own  to  sustain 
it,  and,  unfortunately  for  him,  when  we  attempt  to  ascertain 
what  its  merits  are,  we  find  that  it  is  not  only  wofully 
deficient  in  plausibility,  but,  instead  of  being,  as  the  truth 
always  is,  corroborated  by  contemporaneous  circumstances,  it 
is  categorically  contradicted  by  every  fact,  incident  and  cir- 
cumstance that  has  casually  or  otherwise  come  to  light  in  the 
history  of  this  affair.  While,  then,  the  affirmative  is  sup- 
ported only  by  the  assertions  and  assumptions  of  defendant, 
the  negative  is  supported  by  the  positive  proof  of  conductor 
Greely,  which  is  corroborated  by  the  concurrent  testimony  of 
witnesses  Hatmaker,  Skillman,  Hazen  and  Ellis,  as  well  as  by 
every  circumstance  connected  with  the  occurrence,  and  every 
word  the  defendant  himself  uttered  at  the  time  or  subse- 
quently about  it.  Conductor  Greely  swears  that  when  the 
train  left  Glendale  he  stepped  off  of  the  depot  platform  on  to 
the  rear  platform  of  the  first  passenger  coach  in  front  of  the 
express  car,  and  took  the  last  seat  in  the  rear  end  of  that 
coach,  from  which  he  had  through  the  rear  end  window  a  full 
and  plain  view  of  the  express  car  front  door,  and  of  more  than 
half  of  the  coach  and  car  platforms  intervening ;  that  when 
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the  train  left  Glendale  no  person  was  on  either  of  those  plat- 
forms, or  could  have  gotten  on,  or  have  survived  an  attempt 
to  get  off,  between  Glendale  and  Loekland,  as  they  were  run- 
ning fifty  miles  per  hour  to  make  up  lost  time ;  that  between 
Glendale  and  Locldand  no  person  passed  through  said  passen- 
ger coach  towards  the  express  car,  and  finally  in  terms  dis- 
tinct, positive  and  emphatic  he  says  that  between  Glendale 
and  Lockland  no  human  being  that  night  passed  into  that 
express  car  through  its  front  door.  This  witness,  remember, 
elsewhere  testifies  that  for  fifteen  years  he  has  filled  the  post 
of  a  passenger  coach  conductor.  This  fact  is  pregnant  with 
significance.  The  first  conclusion  we  must  draw  from  it  is, 
that  he  must  enjoy  an  amount  of  railroad  official  confidence 
commanded  only  by  men  of  incorruptible  integrity,  and  the 
second  conclusion  that  follows  naturally  is,  that  he  must  be 
endowed  with  the  highest  qualifications  for  an  office  he  has 
filled  so  long, 

I  must  be  permitted  to  insist  that  his  testimony,  as  to  a  fact 
that  involves  the  habit  and  gift  of  observation,  is  entitled  to 
far  greater  weight  than  the  same  testimony  would  be  emanat- 
ing from  a  witness  equally  respectable  and  equally  intelligent, 
but  whose  habit's  and  duties  did  not  so  constantly  press  his 
observation  into  scout  and  skirmish  service  as  did  his. 

But,  fortunately,  Mr.  Greely's  testimony  is  corroborated 
by  that  of  Skillman,  who  states  no  person  was  on  those  plat- 
forms when  he,  passing  through  the  express  car,  where  he 
saw  defendant  alone,  passed  into  that  same  passenger  coach 
only  one  minute  before  defendant,  says  he  was  robbed. 
Defendant  knowing  how  necessary  it  would  be  for  him  to 
show,  to  beguile  suspicion,  that  he  had  not  surrendered  to 
robbers  without  making  a  manly  display  of  resistance,  tells 
witness  Hazen  that  when  the  robbers  assailed  him  he  grap- 
pled with  them  and  a  struggle  ensued.  Hatmaker  swears 
that  he  was  lying  on  a  table  in  the  adjoining  mail-room, 
between  which  and  the  express  room  there  was  nothing  but 
a  very  thin  flooring  partition,  and  that  liad  any  struggle  have 
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occurred,  then  and  there,  he  must  have  heard  it,  and  that  he 
heard  none.  Here,  then,  is  another  clear  corroboration  for 
Greely,  and  peremptory  contradiction  for  defendant. 

Ellis  swears  that  when  he  went  into  the  express  car  with  Hat- 
maker  and  Nye,  while  defendant  was  still  lying  where  those 
terrible  robbers  had  knocked  him  senseless  on  the  floor,  there 
was  not  the  first  sign  or  evidence  that  anything  like  a  struggle 
could  have  recently  been  enacted  there.  Here,  then,  is  the 
concurrent  testimony  of  four  unimpeachable  witnesses  to 
facts  and  circumstances,  all  of  which  directly  tend  and  con- 
jointly conspire  to  prove  that  when  defendant  said  that 
between  Glendale  and  Lockland  three  robbers,  in  masks, 
entered  that  express  car  front  door  that  night,  that  he  wan- 
tonly and  willfully  lied. 

And  the  next  paragraphs  in  his  statement,  to  which  I  beg 
your  permission  to  attract  your  special  attention,  are  in  the 
following  language  :  "  The  packages  I  got  along  the  road  I 
was  rotating  with  the  bills  when  I  was  robbed ;  I  had  the 
.  packages  and  bills  on  my  lap,  the  packages  next  to  me  and 
the  bills  front  of  me ;  as  I  took  the  packages  I  looked  at  it ; 
I  laid  it  on  the  top  of  the  safe-door ;  I  had,  perhaps,  six 
packages  on  my  safe-door ;  this  was  the  time  the  robbery 
took  place,  which  was,  perhaps,  half-way  between  Glendale 
and  Lockland." 

By  the  testimony  of  Mr.  Clark,  plaintiff  proved  that  there 
was  on  that  i(  run  "  that  night  sixty-two  money  packages  and 
twelve  packages  of  jewelry  and  other  valuables.  By  the  tes- 
timony of  witnesses  Clark,  Holton  and  Greely,  a  striking 
external  resemblance  between  these  twelve  packages  and  the 
money  packages  is  established. 

This  important  fact  defendant  does  not,  nay,  dare  not,  dis- 
pute. Greely  says  he  mistook  one  of  them  for  a  money 
package.  Witnesses  Clark,  Holton  and  Edmunds  all  swear 
that  everyone  of  these  jewelry  packages  came  safely  to  hand, 
but  of  the  money  not  one  dollar  did.  Look  at  this  fact  from 
whatever  stand-point  you  may,  and  admit,  you  must,  that  it 
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is  an  inscrutable  mystery.  But  the  moment  you  begin  to 
look  into  it  the  mystery  vanishes.  If  the  robber  was  a  high- 
wayman, this  feature  amounts  to  a  fathomless  riddle.  If  the 
defendant  was  himself  the  thief,  it  ceases  to  be  a  riddle. 

Had  that  man  that  got  that  $20,000  have  been  a  highway- 
man, those  jewels,  instead  of  coming  safely  to  hand,  would 
have  been  offered  for  sale  in  forty-eight  hours  afterward  in 
St.  Louis,  or,  perhaps,  in  New  York  city.  Whereas  the 
defendant,  if  he  did  not  have  a  name,  did  have  a  local  habi- 
tation, and  that  jewelry  was  destined  for  that  very  vicinity. 
He  could  neither  wear  it  or  sell  it  without  inviting  detection. 
Jewels  are  not  only  easily  susceptible  of  identification,  but 
being  worn  as  they  are  to  ornament  the  person,  are  more 
liable  to  be  noticed  than  any  other  species  of  property. 

On  the  night  this  money  disappeared  the  messenger  had  in 
his  possession  seventy -four  packages ;  sixty-two  were  money, 
and  twelve  jewelry.  These  facts  you  will  find  in  Mr.  Clark's 
evidence.  Those  packages  were  addressed  in  seventy-four 
different  and  distinct  styles  of  writing,  some  of  them  more, 
others  less,  legible.  Defendant  states  that  when  he  was  rob- 
bed he  was  engaged  checking  them  off  on  his  way-bill  or 
report,  and  that  he  had  checked  off  "  perhaps  six  packages," 
and  that  the  rest  were  in  his  lap.  Hatmaker  testifies  that  not 
more  than  one  minute  had  elapsed  from  the  time  he  saw  him 
alone  in  his  express  room  before  he  heard  him  groan,  and 
rushed  to  his  relief,  and  when  he  reached  him  he  found  him 
still  alone  but  prostrate,  and  apparently  senseless  on  the  floor. 
There  were  no  robbers  there  then,  nor  signs  that  any  had  oeen 
there. 

The  distance  from  Glendale  to  Lockland  is  four  miles. 
Defendant  says  he  was  robbed  about  half-way  between  Glen- 
dale  and  Lockland,  and  Greely  testifies  that'  the  train  was 
running  fifty  miles  an  hour,  which  would  bring  it  to  Lock- 
land  in  two  minutes  and  twenty  seconds  from  the  time 
defendant  says  he  was  robbed.  These  facts  assist  us,  with  the 
evidence  of  Hatmaker,  to  ascertain  about  how  long  those 
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redoubtable  robbers  were  engaged  in  putting  defendant 
through,  and  under  no  aspect  of  the  case  can  it  be  pretended 
that  they  occupied  his  attention  over  two  minutes,  and  to 
credit  defendant's  story,  you  believe  that  three  robbers 
(probably  illiterate)  rushed  into  his  car,  assailed  him  with  a 
pistol  barrel,  knocked  him  senseless,  and  then,  in  the  space 
of  two  minutes,  gathered  up  seventy-four  money  and  jewelry 
packages,  and,  carefully  and  correctly  reading  the  indorse- 
ments made  upon  their  backs  and  faces,  separated  the  money 
from  the  jewelry,  and  decide.d  to  take  the  one  and  to  leave 
the  other,  something  they  would  not  have  done  if  they  could, 
and  could  not  if  they  would. 

When  Greely  asked  defendant,  immediately  after  the 
alleged  robbery  occurred,  what  amount  of  money  he  had  on 
that  "  run,"  defendant  answered  $20,000.  How  did  he  come 
to  know  that  ?  Did  he  not  tell  Sloan  that  when  he  was  rob- 
bed he  was  engaged  checking  off  his  packages,  and  had 
checked  off  only  "perhaps  six  packages?"  How  did  he 
know,  then,  what  was  in  the  rest?  Does  his  statement  to 
Sloan  not  show  that  the  train  had  been  stopping  at  all  the 
depots  between  Richmond  and  Glendale,  and  that  he  had 
been  putting  off  and  taking  on  freight  and  money  all  along 
the  route  ?  Was  that  not  enough  to  have  kept  him  busily 
occupied  ?  How  did  he  come  to  know,  then,  I  repeat,  how 
much  he  had  on  that  "  run  ?"  There  can  be  but  one  answer. 
He  had  carefully  gone  over  that  long  catalogue  of  packages, 
and  added  up  the  sixty-two  distinct  items.  What  did  he  -do 
that  for  f  He  had  a  motive  for  doing  it,  and  what  other 
motive  could  he  have  had,  to  unnecessarily  thus  overtax  his 
jaded  mind  and  limbs,  but  to  ascertain  whether  the  aggregate 
amount  in  his  possession  that  night  was  large  enough  to  jus- 
tify putting  up  a  job  to  get  away  with.  Hatmaker  testifies 
that  about  one  minute  after  Skillman  passed  through  the 
express  car  into  the  next  coach,  he  (witness)  went  into  the 
express  car  and  asked  defendant  how  soon  he  "would  be 
through  with  his  work,"  and  that  he  answered  "  in  a  few 
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moments,"  when  witness  added,  "  when  you  get  through  come 
into  the  mail  room,"  which  defendant  promised  to  do.  Yet 
defendant  gives,  as  an  apology  for  not  giving  the  alarm  when 
he  was  assaulted,  that  he  did  "  not  know  any  one  was  near." 
To  Greely,  on  the  train,  and  to  Clark  and  Hazen,  at  his  room 
in  Cincinnati,  defendant  stated  that  he  had  been  robbed  by 
three  robbers,  but  to  Mitchell,  subsequently,  and  on  the  14th 
of  the  following  July,  to  Sloan,  at  Indianapolis,  he  dropped 
a  robber,  and  stated  that  he  had  been  robbed,  not  by  three, 
but  by  two.  To  Sloan  he  described  these  robbers  as  "  com- 
mon-sized men"  but  to  Hazen  he  said  one  was  a " big,  tall, 
and  the  other  a  chunchy  man." 

These  contradictions  in  his  own  narrative  utterly  destroy 
its  reliability,  even  if  it  were  not,  as  it  repeatedly  is,  flatly 
contradicted  by  unimpeachable  witnesses,  the  light  of  science 
and  the  laws  of  nature. 

Hatmaker  stated  that,  just  before  hearing  defendant  groan, 
he  heard  a  door  slam.  Doubtless  that  was  the  front  door  of 
the  express  car.  Defendant  had  most  probably  gone  to  that 
door  to  see  whether  there  was  any  person  on  those  intervening 
platforms  on  his  way  to  the  express  car,  who  might  prove  an 
inopportune  intruder  in  the  midst  of  an  attempt  upon  his 
part  to  sufficiently  scare  up  his  own  frontispiece  to  furnish  a 
basis  for  a  robbery  rumor,  and  so,  instantly  upon  discovering 
that  the  coast  was  clear,  he  went  in  upon  himself,  and,  in 
thirty  seconds,  whipt  his  fight,  overpowered  himself;  in  fact, 
mauled  himself  into  what  the  doctors  call  a  comatose  condi- 
tion. He  made  out,  however,  to  groan  lustily  enough  to 
summon  Hatmaker  to  his  side,  who  found  the  poor,  badly 
abused  youth  prostrate  and  senseless  upon  the  floor. 

Hatmaker,  never  dreaming  that  defendant  was  playing 
possum  on  him,  and  that  he  himself  was  playing  the  part  of 
an  alarmist  in  a  farce,  rushed  into  the  next  car  for  assistance, 
and  soon  returned  with  witness  Ellis  and  a  Mr.  Nye.  When 
they  entered  the  express  car,  there  they  found  defendant  in  a 
state  of  admirably  preserved  insensibility,  sitting  up  in  his 
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chair,  a  patient  candidate  for  the  office  of  a  good  Samaritan ; 
and,  while  he  was  in  this  comatose  state,  and  these  benevo- 
lent gentlemen  were  exerting  themselves  to  revive  him,  all 
at  once,  without  any  known  cause  or  perceivable  provocation, 
he  flew  suddenly,  in  the  very  face  of  his  friends  and  of  science, 
and  commenced  walloping  the  one  and  illustrating  the  vaga- 
ries of  the  other.  His  friends  beat  a  retreat,  but  the  issue 
between  him  and  science  will  not  be  settled  until  your  honor 
adjudicates  this  case.  He  pursued  his  friends,  however,  into 
the  next  coach,  where,  Ellis  tells  us,  he  immediately  "  calmed 
down."  and  commenced  talking  rationally,  telling  Greely  and 
Hatmaker  correctly  where  his  safe  key  could  be  found,  and 
telling  Greely  correctly  how  much  money  he  had  in  that 
"  run ;"  and  right  here  it  is  that  science  steps  in,  and,  in  a 
most  malignant  and  perverse  spirit,  tears  into  tatters  and 
doll  rags  the  flimsy  woof  and  web  of  his  simulations  so  cun- 
ningly designed  to  impose  upon  half-educated  ignorance. 

Yet  defendant's  physical  strength  returned  before  his 
mental,  for  Ellis  swears  that  he  commenced  muttering  non- 
sense about  getting  even  with  sons  of  bitches,  and,  at  the 
same  time,  striking  out  indiscriminately  at  everybody  about 
him. 

Now,  for  months,  this  defendant  has,  through  his  learned 
and  able  counsel,  known  that  every  word  of  this  testimony 
would  be  read  on  this  trial,  and  yet  not  one  word  of  evidence 
has  been  introduced,  either  to  refute  it,  if  it  be  theoretical 
error,  or  to  prove  that,  if  it  be  correct,  his  condition  at  the 
time  was  exactly  what  medical  gentlemen  say  it  would  have 
been  if  he  really  had  been  knocked  insensible.  The  truth  is 
that,  instead  of  being  knocked  into  a  comatose  condition, 
he  was  not  injured  at  all.  Hazen  and  Mitchell  say  they 
examined  his  wounds,  and  that  they  were  slight;  and  Mitchell 
says  they  had  the  appearance  of  having  been  made  with 
a  pistol  barrel,  with  the  cock  down  (in  the  hand). 

The  truth,  doubtless,  is  that  defendant  dared  not  call  a 
physician  at  the  time.  A  skillful  surgeon  might  not  have 
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been  readily  found  able  or  willing  to  swear  that  from  those 
little  scratches,  all  in  one  place,  over  the  right  eye  of  the 
defendant,  concussion  oould,  in  the  nature  of  things,  have 
ensued ;  and  that  is,  I  dare  say,  the  true  and  only  reason  that 
can  be  given  for  his  not  having  called  in,  at  the  time,  a  phy- 
sician ;  or,  if  he  did,  does  not  call  him  to  the  witness  stand 
in  this  action.  Greely  and  Hatmaker  state  that  all  the  doors 
to 'the  express  car  were  closed  and  locked  that  night  between 
Glendale  and  Lockland.  They  also  testify  that  the  side 
doors  could  be  opened  only  from  the  inside,  and  the  end 
doors  only  with  a  pass  key  from  the  outside.  Skilhnaii  tes- 
tifies that  he  had  just  passed  through  that  end  front  door, 
and  closed  it  behind  him ;  and  defendant  proves  it  was  closed 
when  he  alludes  to  the  manner  in  which  it  was  opened  by 
his  abrupt  visitors.  But  if  it  be  true  that  he  was  robbed  by 
highwaymen,  how  does  it  come  that  they  had  pass  keys  to 
his  own  door,  and  so  fortunately  happened  to  stumble  in 
upon  him  when  he  had  a  money  "  run  "  of  $20,000,  instead 
of  selecting  some  other  night  when  he  had  but  little  or  no 
money.  These  two  facts  call  upon  him  more  than  upon  any 
other  person,  trumpet-tongued,  for  an  explanation.  Admit 
that  others  might  have  furnished  pass  keys  to  robbers,  yet 
who  but  himself  could  have  told  them  when  to  come  ? 

If  there  were  any  robbers  on  that  express  car  that  night, 
whence  did  they  come  and  whither  did  they  go  ?  Hatmaker 
was  lying  in  the  mail-room  with  his  face  to  the  passage-way 
leading  from  the  express,  past  the  mail,  to  the  baggage-room, 
and  he  swears  nobody  passed  one  way  or  the  other  through 
that  passage-way  between  Glendale  and  Lockland.  Greely 
was  on  guard  at  the  same  time  over  the  front  door  of  the 
express  car,  and  swears  that  nobody  entered  it  or  fled  through 
it.  Greely,  Skillman  and  Hatmaker  all  swear  that  all  the 
doors  to  the  express  car  were  closed  and  locked ;  and  what  I 
want  to  know  now  is,  if  there  were  any  robbers  in  it  that 
night,  at  that  time  and  place,  how  did  they  get  in,  and  how 
did  they  get  out  ? 

VOL.  XLV  4 
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I  beg  leave,  in  conclusion,  to  call  your  attention  to  the 
fact  that  not  one  dollar  was  received  that  night  at  Glendale 
by  defendant,  nor  was  one  dollar  ever  shown  to  have  been 
in  defendant's  possession,  either  when  they  arrived  there  or 
subsequently.  My  theory  is  that  he  had  a  confederate,  to 
whom,  after  carefully  separating  the  money  from  the  jewelry, 
he  handed  the  money,  either  at  Glendale  or  at  the  first  sta- 
tion beyond  it,  and  that,  had  he  been  searched  that  evening, 
nothing  would  have  been  found  on  his  person.  Plaintiffs 
want  a  judgment  in  this  case  for  two  sensible  purposes ;  first, 
they  want  to  be  able  to  make  it  out  of  defendant,  if  he  is 
ever  able  to  pay  it,  and,  even  more  than  that,  they  want  to 
teach  all  thieves  and  scoundrels  that  when  they  abuse  their 
confidence,  they  will  invite  a  pursuit  and  punishment  from 
which  they  can  never  escape;  that  through  all  of  life's 
winding  ways,  they  are  doomed  to  be  hunted  down  as  out- 
laws, and  that,  too,  by  the  surest  and  swiftest  vengeance  of 
justice ;  and  that  this  court  does,  and  all  courts  do,  sympa- 
thize with  such  sentiments,  I  dare  say  your  judgment  in  this 
case  will  testify,  and  exercise  a  salutary  influence  to  restrain 
the  predatory  propensities  of  all  men  base  enough  to  trample 
upon  law,  abuse  private  confidence  and  rob  generous  patrons. 

IRA  D.  WARREN,  counsel  for  defendant,  respondent. 

THIS  action  is  brought  against  the  defendant  for  convert 
ing  to  his  own  use  $19,500  of  the  plaintiff's  money. 

The  allegation  in  the  complaint  is  that  on  or  about  the  llth 
day  of  March,  1868,  the  defendant  unlawfully  took,  used  and 
carried  away  from  the  plaintiff  and  converted  to  his  own  use 
that  amount  of  money  belonging  to  the  plaintiff.  The  answer 
is  a  positive  denial. 

The  plaintiff  neither  alleges  nor  proves  a  demand  and 
refusal,  so  that  the  question  here  is,  whether  or  not  the  plain- 
tiff has  established  the  fact  that  the  defendant  was  guilty  of 
a  felony.  Under  the  pleadings  and  proofs  they  have  taken 
that  burden  upon  themselves. 
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The  referee  finds  that  the  defendant  did  not  convert  the 
money,  and  to  that  finding  the  plaintiff  has  excepted,  and  now 
brings  this  appeal. 

The  question,  therefore,  involves  an  examination  of  the 
entire  evidence,  unless  the  court  should  say  that  where  the 
result  is  deduced  from  a  variety  of  conflicting  and  inconsistent 
circumstances,  and  where  there  is  not  a  particle  of  direct 
evidence,  that  it  is  a  question  wholly  for  the  referee  or  jury. 

The  first  presumption  in  this  case  which  the  plaintiff  must 
overcome,  is  the  defendant's  innocence,  and  that  is  so  strong 
that  even  where  guilt  can  only  be  established  by  proving  a 
negative,  that  negative  must  be  proved  by  the  party  alleging 
the  guilt,  though  the  general  rule  of  law  devolves  the  burden 
of  proof  on  the  party  holding  the  affirmative.  (1  Greenleafs 
Evidence,  p.  41,  §  35.) 

The  next  presumption  the  plaintiff  must  overcome  on  this 
appeal  is  the  presumption  that  the  judgment  is  right,  and 
I  claim  that  before  the  court  will  reverse  this  judgment  or 
the  decision  of  the  referee,  founded  on  a  variety  of  circum- 
stances alone,  in  regard  to  which  intelligent  men  may  differ, 
the  plaintiff  must  satisfy  the  court  that  these  circumstances 
are  consistent  with  no  other  theory  but  the  defendant's  guilt. 
(Earnest  v.  //.  R.  R.  R.  Co.,  35  N.  Y.,  10.) 

If  the  defendant  can  show  that  the  evidence  is  far  more  con- 
sistent with  the  guilt  of  two  other  men  who  figured  in  this  tran- 
saction, than  with  his  own,  the  judgment  will  not  be  disturbed. 

This  is  the  first  action  of  trover  I  have  ever  known  where 
there  was  no  direct  evidence  that  the  defendant  took  or  kept 
a  single  dollar  of  the  property. 

When  the  plaintiff  asks  the  court  to  presume,  from  a  variety 
of  conflicting  circumstances,  that  the  defendant  not  only  com- 
mitted a  felony,  but  that  he  robbed  himself  and  then  inflicted 
cuts  and  blows  on  his  own  head  sufficient  to  render  him 
almost  helpless  and  confine  him  to  the  house  for  a  long  time  ; 
and  that  in  a  case  where  he  was  found  five  minutes  after  the 
robbery  at  his  post  with  his  face  covered  with  blood,  and  so 
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injured  that  these  witnesses  tied  up  his  head,  removed  him  to 
his  home  in  a  wagon,  the  safe  open,  the  money  gone,  and  the 
defendant  there  in  the  condition  described,  with  his  pistol 
broken  into  three  pieces.  There  is  no  evidence  that  he 
exhibited  in  his  conduct  any  evidences  of  guilt,  or  that  any 
person  at  the  time  had  the  least  suspicion  that  the  defendant 
committed  the  robbery,  and  no  evidence  that  a  dollar  of  the 
stolen  property  was  ever  found  in  his  possession  or  in  any 
way  traced  to  him,  or  that  there  was  any  confederate  about 
him.  When  called  upon  he  gave  a  full,  clear  and  consistent 
statement  of  the  whole  occurrence.  He  states  that  two  men 
came  into  the  car  with  masks  on,  knocked  him  down  and 
robbed  him. 

Let  us  see  whether  there  is  anything  in  this  testimony 
consistent  with  a  different  theory  than  the  plaintiff's. 

The  two  last  persons  in  the  express  car  were  Hatmaker, 
the  baggage  master,  and  Skillman,  a  vender  of  omnibus 
tickets.  He  swears  that  after  the  train  left  Glen  dale,  which 
was  just  before  the  robbery  was  committed,  he  went  from 
the  express  car  into  the  forward  passenger  car  after  the  train 
was  in  motion;  that  he  shut  the  door  after  him.  Greely 
contradicts  this;  for  he  says  no  one  was  on  the  platform 
after  the  train  left  Glendale;  that  it  would  have  been 
impossible. 

Nobody  saw  Skillman  after  this  on  the  train.  At  the  next 
station  the  tracks  of  one  man  were  found  leading  from  the 
cars  on  the  opposite  side  from  where  passengers  usually 
get  off. 

Hatmaker  states  that  he  and  Skillman  were  in  the  express 
car  after  it  left  Glendale.  Skillman  has  tried  to  account  for 
himself.  How  does  Hatmaker  account  for  himself?  He  says 
he  went  into  the  mail-room  and  laid  down.  It  was  a  separate 
room ;  the  cars  were  running  forty  miles  an  hour.  He  says 
in  a  short  time  he  heard  a  door  slam,  and  then  a  groan.  Is 
it  possible,  with  a  car  running  forty  miles  an  hour,  to  hear  a 
groan  in  the  next  room  ?  I  answer  no.  You  can  scarcely 
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hear  the  roar  of  thunder  when  sitting  in  the  stillest  running 
cars.  He  then  went  into  Hayman's  room  and  found  him. 
The  two  masked  men  had  gone.  Skillman  was  not  seen 
again.  The  money  and  Skillman  were  gone  but  the  defend- 
ant was  there,  his  face  covered  with  blood,  and  his  pistol 
broken  into  three  pieces.  Were  the  men  masked  because 
they  were  known?  Take  this  with  Hatinaker's  testimony 
"  that  no  one  could  get  in  from  the  outside,  .that  he  was 
washing  Hayman  off  when  the  train  checked  up  for  Lock- 
land,  that  he  did  not  tell  the  conductor  until  the  train  reached 
Carthage,"  and  ask  who  committed  this  robbery,  Hatmaker 
and  Skillman,  or  this  defendant. 

The  plaintiff's  theory  is  that  the  defendant  robbed  him- 
self; that  he  inflicted  on  himself  all  the  wounds  discovered ; 
that  no  one  went  into  the  express  car,  and  no  one  came  out ; 
and  that  it  was  impossible  for  any  one  to  have  done  so  with- 
out being  seen  by  Hatmaker  or  Greely.  After  the  car  left 
Glendale,  and  a  few  minutes  before  the  robbery,  the  defend- 
ant had  all  these  packages  of  money  on  his  lap,  making  up 
his  accounts  as  usual  for  Cincinnati.  What  became  of  all 
these  packages  of  money  f  No  one  went  out  of  the  car  after 
it  left  Glendale  but  Skillman.  Does  the  plaintiff's  theory 
account  for  this  disappearance  ?  Did  the  defendant  put  them 
in  his  pocket  and  remain  there  exposed  to  certain  detec- 
tion? 

Is  this  consistent  with  human  nature,  or  the  experiences 
indicative  of  guilt  ?  In  the  light  of  human  experiences,  is 
not  this  theory  a  simple  absurdity? 

A  judgment  must  be  founded  on  evidence,  and  not  on  the 
vague  speculations  and  visionary  theories  which  my  learned 
friend's  brilliant  and  active  imagination  creates,  and  which 
he  urges  with  much  earnestness  and  zeal. 

Strip  my  learned  friend's  argument  of  all  the  creations  of 
his  fancy,  and  there  is  nothing  left  but  the  pleasing  recollec- 
tion of  a  display  of  vigor  and  energy  worthy  of  a  better 
cause. 
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The  referee,  in  his  opinion  on  the  facts,  has  arrived  at  the 
only  rational  conclusion  an  intelligent  mind  could  arrive  at 
on  this  evidence. 

The  evidence  shows,  and  it  is  conceded,  that  the  plaintiffs 
have  failed  on  all  their  criminal  prosecutions  against  this 
defendant,  the  judge  directing  an  acquittal  on  the  plaintiffs' 
evidence. 

The  plaintiffs  have  prosecuted  and  persecuted  this  young 
man  in  every  conceivable  form,  with  a  persistent  determina- 
tion to  stop  when  they  have  tin  ally  effected  his  ruin,  or 
death  shall  have  taken  him  to  the  kinder  custody  of  the 
grave. 

My  learned  friend  has,  from  the  beginning  of  this  prosecu- 
tion, adopted  a  theory  of  this  case,  and  clung  to  it  with  the 
same  perversity  of  affection  which  sometimes  leads  a  mother 
to  select  the  monster  or  idiot  of  the  family  as  the  object  of 
her  especial  regard. 

Though  beaten  time  after  time,  he  believes  in  it  still.  He 
is  ready  to  sacrifice  every  other  rational  view  to  maintain  his 
pet  theory  •  and  he  does  it  with  a  zeal  as  indefatigable  as 
that  which  the  poet  ascribes  to  the  stately  goddess,  who  tired 
out  her  immortal  horses  in  the  work  of  raising  the  nations 
against  Troy,  and  who  offered  to  give  her  darling  Sparta  up 
to  destruction  if  only  she  might  once  see  the  smoke  going  up 
from  the  palace  of  Priam. 

One  observation  further  on  this  evidence  and  I  have  done. 
The  court  will  observe  that  the  testimony  of  the  doctors, 
who  were  called  as  experts,  is  founded  upon  hypothetical 
cases,  not  warranted  by  any  evidence  in  this  case.  Take  Dr. 
Dawson's  testimony.  Who  says  that  the  blow  produced 
"  entire  insensibility"  for  two  or  three  minutes?  Nobody. 

Dr.  Murry  is  founded  upon  the  erroneous  supposition  that 
there  was  evidence  that  the  blow  rendered  him  "entirely 
insensible"  for  two  or  three  minutes;  whereas,  nobody 
swears  to  any  such  thing. 

When  a  medical  expert  is  called  to  swear  away  a  man's 
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life  or  his  money,  he  should  be  given  the  exact  facts ;  for 
the  uncertainty  of  his  science  is  quite  sufficient  for  human 
nature  to  endure,  when  based  upon  the  exact  facts  of  the  case. 

We  again  repeat  what  we  consider  to  be  the  legal  rule, 
applicable  to  all  this  mass  of  evidence,  viz. ;  If  a  party  relies 
upon  circumstantial  evidence  to  make  out  a  case,  the  circum- 
stances must  be  entirely  inconsistent  with  any  other  conclu- 
sion than  the  one  he  seeks  to  maintain. 

If  the  referee  or  jury  might  have  adopted  a  different  con- 
clusion, which  is  consistent  with  all  the  circumstances  proved, 
the  court  will  not  disturb  the  findings. 

The  referee  in  this  case  did  determine  that  the  circum- 
stances proved  would  not  justify  him  in  holding  this  defend- 
ant guilty,  and  we  say  he  is  fully  sustained  and  justified 
from  the  evidence. 

"We  therefore  ask  that  the  judgment  be  affirmed,  with  costs. 

By  the  Court,  LEONARD,  J. — The  plaintiff's  counsel  sug- 
gested at  the  argument  that  the  referee  had  given  undue  con- 
sideration to  the  defendant's  statement  of  the  robbery,  on  the 
ground  that  the  statement  had  been  introduced  in  evidence 
on  the  part  of  the  plaintiff,  and  that  he,  for  that  reason,  was 
precluded  from  disputing  its  truth. 

No  such  question  was  raised  at  the  trial,  nor  does  it  appear 
that  the  statement  had  any  such  influence  with  the  referee  as 
was  suggested. 

There  was  no  objection  at  the  trial  to  the  admission  of  evi- 
dence tending  to  prove  that  the  statement  was  untrue,  nor 
does  the  referee  mention  it  in  his  opinion.  He  puts  his 
decision  upon  the  ground  that  the  evidence  is  not  sufficient 
to  establish  it  as  a  fact  that  the  defendant  had  taken  or  con- 
verted the  money  in  dispute. 

There  is  not  an  objection  or  exception  in  the  case,  except 
the  exceptions  to  the  report. 

While  it  must  be  conceded  that  the  evidence  is  sufficient 
to  create  grave  doubts  as  to  the  fact  of  the  robbery,  it 
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is  not  sufficient  to  prove  a  case  entitling  the  plaintiff  to 
recover. 

It  is  too  indefinite  and  uncertain  to  authorize  money  to  be 
taken  from  the  defendant  for  the  benefit  of  the  plaintiff. 

The  judgment  should  be  affirmed,  etc. 


NEW  YORK  PRACTICE  REPORTS.  33 


Schindler  agt.  Euell. 


N.  Y.  COMMON  PLEAS. 

ALBERT,  SCHINDLEK  and  FREDERICK  "W.  ROLLER,  plaintiffs 
and  respondents,  agt.  GEORGE  EUELL  and  HUBERT  SEMM- 
LER,  defendants  and  appellants. 

Greiff  and  Semmler  were  partners.  Greiff  retired  from  the  firm  and 
Semmler,  the  remaining  partner,  thereupon  formed  a  new  copartnership 
with  George  Euell,  under  the  firm  name  of  Euell  &  Semmler.  Semm- 
ler then  agreed  with  Euell  that  all  the  property  of  the  old  firm  should 
be  transferred  to  the  new,  and  that  the  new  firm  should  assume  and 
pay  all  the  debts  of  the  old  firm. 

Held,  to  be  a  valid  agreement,  founded  on  a  good  consideration,  and 
although  not  in  writing,  was  not  within  the  statute  of  frauds. 

General  Term,  December,  1872. 

Before  CHAS.  P.  DALY,  Ch.  J.,  R.  L.  LARREMORE  and 
J.  F.  DALY,  JJ. 

THE  plaintiffs  brought  this  action  to  recover  a  balance  due 
them  for  goods  sold  and  delivered,  for  which  it  was  claimed 
the  defendants  were  liable,  under  the  following  circumstances : 
Plaintiffs  had  their  transactions  first  with  the  firm  of  Semmler 
&  Strembel  in  1868.  '< 

Strembel  retired  from  the  firm  and  one  Charles  Greiff  took 
his  place,  and  the  new  firm  continue  the  business  under  the 
firm  name  of  Greiff  &  Semmler. 

Greiff  subsequently  went  out  and  George  Euell  took  his 
place,  and  the  new  firm,  composed  of  the  present  defendants, 
continued  the  business  under  the  name  of  Euell  &  Semmler. 

The  defendant  Semmler  was  a  member  of  all  the  various 
firms,  and  each  of  the  new  firms  when  formed  continued 
the  business  of  the  preceding  firm,  and  each  continued  their 
VOL.  XLV  5 


34  NEW  YORK  PRACTICE  REPORTS. 

• 

Schindler  agt.  Euell. 

account  with  the  plaintiffs,  right  along,  until  the  same  was 
closed ;  each  of  the  new  firms  assuming  that  portion  of  the 
account  of  their  predecessors  as  was  due  the  plaintiffs  when 
the  new  firm  was  formed.  The  defendants  appeared  and 
answered  jointly,  denying  the  assumption  by  the  new  firms 
of  the  debts  of  the  old. 

The  action  was  referred  to  Philip  J.  Smith,  Esq.,  as  sole 
referee,  and  he  reported  in  favor  of  the  plaintiffs  for  the  sum 
of  $268.55 ;  and  from  this  judgment  the  defendant  Euell 
appealed  to  the  general  term  of  the  marine  court  where  the 
judgment  was  affirmed,  and  he  thereupon  appealed  to  the 
court  of  common  pleas. 

MERCHANT  &  ELLIOTT, /b/1  appellants. 
DAVID  Me  ADAM,  for  respondents. 

DALY,  O.  J. — The  referee  finds  that  the  assets  of  the  firm 
of  Greiff  &  Semmler,  upon  the  dissolution  of  the  firm,  were 
transferred  to  Semmler,  subject  to  the  payment  of  the  debts 
of  that  firm ;  that  a  new  firm  was  formed,  consisting  of  the 
defendants  Euell  and  Semmler ;  that  the  total  assets  of  the 
old  firm,  making  $10,541.98,  was  put  into  the  new  one  by 
Semmler,  subject  to  the  payment  of  the  debts  of  the  old  firm, 
and  that  the  sum  of  $3,000  was  put  in  by  Euell ;  that  Euell 
&  Semmler,  in,  consideration  of  receiving  all  the  assets  of  the 
late  firm,  agreed  and  promised  to  each  other,  at  the  time  of 
the  formation  of  the  new  firm,  to  pay  off  all  the  debts  of  the 
old  ones,  and  that  the  plaintiffs'  claim  was  one  of  these  debts. 

It  was  laid  down  in  the  early  case  of  Leonard  agt.  Vreden- 
burgli  (12  John.,  38)  by  chancellor  KENT,  as  too  clearly  set- 
tled to  be  questioned,  that  if  a  promise  to  pay  the  debt  of 
another  be  founded  on  a  new  and  distinct  consideration, 
independent  of  the  debt,  and  one  moving  between  the  parties 
to  the  new  promise,  it  is  not  a  case  within  the  statute,  but 
is  considered  in  the  light  of  an  original  promise;  and  such  is 
the  nature  of  the  promise  in  the  present  case.  So  far  as 
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respects  one  of  the  defendants,  Semmler,  it  is  a  promise  to 
pay  his  own  debt ;  and  it  is  a  general  principle  which  pre- 
vails in  all  the  cases  that  wherever  the  party's  promise  is  in 
effect  to  pay  his  own  debt,  the  statute  cannot  be  resorted  to 
to  enable  him  to  get  rid  of  his  actual  obligation.  (See  the 
cases  collected  in  JBrown  on  the  Statute  of  Frauds,  §  163, 
3d  ed.)  And  as  respects  the  other  defendant  Euell,  there 
was,  in  the  language  of  Chancellor  KENT,  a  new  and  distinct 
consideration  between  him  and  Semmler  upon  which  his 
promise  to  pay  the  debts  of  the  old  firm  was  founded ;  that 
is.  the  receipt  of  the  assets  of  the  old  firm  as  a  part  of  the 
capital  of  the  new.  These  assets  were  in  Semmler's  hands, 
subject  to  the  payment  by  him  of  the  debts  of  the  old  firm ; 
and  when  he  turned  them  over  as  a  part  of  the  capital  of  the 
new  firm,  under  an  agreement  with  Euell  that  the  new  firm 
would  pay  off  all  the  debts  of  the  old  one,  the  joint  interest 
which  Euell  thereafter  had  in  them  was  certainly  a  sufficient 
consideration  to  support  the  promise  which  he  made  contem- 
poraneously with  the  receipt  of  them.  It  was  a  mutual 
obligation  entered  into  by  the  two  members  of  the  new  firm, 
and,  for  all  that  is  known  to  the  contrary,  the  amount  of 
these  assets,  which  were  over  $10,000,  may  have  been  amply 
sufficient  to  pay  off  and  discharge  all  the  debts  due  by  the 
former  firm  of  Greiff  &  Semmler ;  but  whether  they  were  or 
not,  Euell  saw  fit,  as  one  of  the  partners  of  the  new  firm,  to 
take  them  as  an  addition  to  the  capital  of  that  firm,  burdened 
with  the  obligation  to  which  they  had  been  subject  in  the 
hands  of  Semmler. 

I  can  see  no  difference  in  principle  between  this  case  and 
that  of  Lawrence  agt.  Fox  (20  N.  Y.,  268),  There,  a  sum 
of  money  was  loaned,  upon  the  promise  by  the  borrower  to 
pay  a  debt  due  by  the  lender  to  another  person  ;  and  it  was 
held  that  the  person  to  whom  the  debt  was  due  might  main- 
tain an  action  npon  the  promise  as  one  made  for  his  benefit ; 
and  here  Euell  received  a  joint  interest  in  $10,000  worth  of 
property  upon  a  promise  to  be  jointly  responsible  for  the 
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payment  of  certain  debts  due  by  the  person  from  whom  he 
received  the  property. 

In  Skelton  agt.  Brewster  (8  John.,  376)  the  defendant,  in 
consideration  of  receiving  from  a  person  all  her  household 
goods,  promised  to  pay  a  debt  for  which  that  person  had  been 
arrested  in  execution ;  and  it  was  held  that  this  was  not  a 
collateral  engagement,  but  an  original  undertaking,  upon 
which  an  action  might  be  maintained  by  the  execution  creditor 
for  whose  benefit  the  promise  was  regarded  as  being  made. 

There  is  nothing  in  the  recent  case  of  Garnsey  agt.  Rogers 
(47  N.  J".,  233)  giving  any  different  interpretation  of  the 
law  from  that  laid  down  and  acted  upon  in  the  cases  above 
cited.  That  case  simply  declares  that,  to  entitle  a  third  party 
to  maintain  an  action  upon  a  promise  of  this  nature,  the  con- 
tract must  have  been  made  for  his  benefit ;  that  he  must  be 
the  party  intended  to  be  benefited,  which,  it  holds,  was  the 
case  in  Lawrence  agt.  Fox,  and  was  not  the  case  in  Garnsey 
agt.  Rogers  /  for  there,  the  promisor,  in  the  language  of 
judge  RAPALLO,  "  engaged  to  advance  his  own  money  for  the 
purpose  of  protecting  the  property  of  the  promisee;  which 
advance,  when  made,  would  become  a  lien  upon  the  property 
of  the  promisee."  Here,  however,  the  contract  made  by 
Semmler  with  his  partner,  Euell,  was  for  the  benefit  of  the 
creditors  of  the  old  firm  ;  for  the  assets  of  that  firm  were  left 
by  Greiff  with  his  partner,  Semmler,  subject  to  the  payment 
of  the  firm  debts  which  Semmler  agreed  and  assumed  to  pay ; 
and  when  Semmler,  therefore,  made  these  assets  a  part  of  the 
capital  of  the  new  firm,  upon  the  condition  that  that  firm 
should  assume  and  discharge  the  debts  of  the  old  one,  it  was 
an  agreement  on  his  part,  as  I  have  said,  for  the  benefit  of 
the  creditors  of  the  old  firm,  for  whose  benefit  Semmler  held 
the  assets  before  that  agreement  was  entered  into.  In  other 
words,  it  was  giving  up  property  to  that  firm  which  would 
otherwise  have  gone  to  the  payment  of  the  debts  of  these 
creditors ;  and  the  new  arrangement  was  as  muoh  an  engage- 
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ment  for  their  benefit  as  the  arrangement  previously  made 
by  Greiff  with  Semmler. 

Euell  having  acquired  a  joint  interest  in  these  assets,  there 
was  a  sufficient  consideration  for  the  promise  on  his  part,  and 
the  mutual  agreement  entered  into  cannot  be  regarded  in  any 
other  light  than  as  intended  for  the  benefit  of  the  creditors 
of  the  old  firm.  This  being  the  conclusion  upon  the  facts,  it 
was  not  an  agreement  within  the  meaning  of  the  statute  of 
frauds. 

LARREMOKE,  J.  (concurring)* — The  referee  has  found,  upon 
conflicting  evidence,  the  facts  establishing  plaintiffs'  right  to 
recover ;  and,  unless  the  exceptions  taken  by  the  defendant 
be  sustained  by  authority,  the  judgment  must  be  affirmed. 

The  first  proposition  is  that  the  evidence  at  most  shows 
but  a  parol  promise  to  pay  the  debt  of  another,  which  is  void 
by  the  statute  of  frauds 

If  this  were  the  only  conclusion  that  could  be  drawn  from 
the  testimony,  the  defendant  was  entitled  to  a  nonsuit ;  for 
it  is  well  settled  that  a  parol  agreement,  made  by  a  third 
person  with  the  creditor  to  pay  the  debt  of  another,  is  void ; 
and  upon  this  point  the  cases  cited  by  appellants'  counsel  are 
conclusive. 

The  seventh  finding  of  fact  (and  there  was  evidence  to  sup- 
port it)  is  as  follows : 

"  That  the  defendants  Euell  &  Semmler,  in  consideration 
of  receiving  all  the  assets  of  the  late  firm  of  Greiff  &  Semm- 
ler, agreed  and  promised  to  each  other,  at  the  time  of  the 
formation  of  the  new  firm  of  Euell  &  Semmler,  to  discharge 
and  pay  off  all  the  debts  of  the  late  firm  of  Greiff  &  Semm- 
ler, including  the  claim  of  the  plaintiffs  in  this  action." 

It  would  thus  appear  that  the  promise  upon  which  the 
plaintiffs  rely,  and  which  was  adjudged  to  have  been  proved, 
was  not  within  the  statute.  It  was  made  by  Euell  with  the 
debtor,  his  copartner  and  co-defendant,  to  pay  the  debt  owir.g 
by  the  latter  to  his  creditors  the  plaintiffs. 
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It  is  therefore  within  the  class  of  excepted  cases  to  which 
the  statute  does  not  apply  (Lawrence  agt.  Fox,  20  N.  Y., 
268  ;  Burr  agt.  Beers,  24  ib.,  178 ;  Van  Schaick  agt.  Third 
Ave.  R.  R.  Co.,  38  ib.,  346 ;  Sscor  agt.  Lord,  3  Keys,  525  ; 
Parker  agt.  Bucklin,  2  Den.,  45;  Delaware  and  Hudson 
Canal  Co.  agt.  The  Westchester  County  Bank,  4  ib.,  97 ;  Far- 
ley agt.  Cleveland,  4  Com.,  432,  affirmed  9  *&.,  639  ;  /SboW  agt. 
Pilkington,  15  4&J-,  280). 

I  have  examined  all  the  other  exceptions,  and  am  of 
opinion  that  they  are  not  well  taken. 

The  judgment  should  be  affirmed,  with  costs. 

J.  F.  DALY,  J.,  dissenting.— It  seems  to  me  that  the  judg- 
ment in  this  action  should  be  reversed.  The  agreement  of 
the  defendant,  Euell,  taking  ths  statements  of  plaintiff's 
witnesses  as  true,  was  a  mere  naked  contract,  without  con- 
sideration, to  pay  the  debt  of  a  third  party  and  clearly  within 
the  statute.  It  was  made  at  the  time  he  entered  into  the 
copartnership  with  his  co-defendant,  Semmler,  but  the  mere 
contribution  to  the  firm  by  Semmler  of  his  stock  was  not  a 
delivery  of  property  by  him  to  Euell,  out  of  which  the  latter 
was  to  satisfy  the  plaintiff's  debt  so  as  to  bring  the  case 
within  the  spirit  of  Lawrence  agt.  Fox  (20  N.  Y.,  268)  and 
similar  cases ;  but  was  property  put  into  the  copartnership 
agreement  and  for  copartnership  purposes.  This  property 
was  liable  to  division  with  the  other  assets  on  dissolution,  and 
a  share  of  it  to  be  returned'  to  Semmler.  It  was  not  an  irre- 
vocable conveyance  to  Euell  for  the  purpose  of  paying  the  old 
creditors ;  and  the  promise  of  the  latter,  it  seems  to  me,  is 
not  to  be  distinguished  in  principle  from  that  discussed  in 
Gamsey  agt.  Rogers  (47  N.  Y.,  233). 

There  a  person  taking  a  mortgage  on  real  property,  as  secu- 
rity for  a  loan,  agreed  by  a  stipulation  in  his  mortgage  to  pay 
a  prior  mortgage  given  by  his  debtor  to  a  third  party.  It 
was  held  that  the  promise  was  not  made  for  the  benefit  of  the 
prior  mortgagee,  but  only  for  the  benefit  of  the  mortgagor, 
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and  differs  from  a  similar  stipulation  in  an  absolute  convey- 
ance. In  this  case  it  is  clear  from  the  evidence  that  the 
promise  of  Euell  was  not  made  for  the  benefit  of  this  plaintiff 
and  the  other  creditors  of  Semmler,  but  for  Semmler's  and 
his  own  benefit  (in  the  copartnership)  only. '  "  Mr.  Semmler 
said  he  would  pay  the  old  debts  for  the  sake  of  getting  relieved 
and  of  not  getting  pushed  "  (Semmler's  testimony,  p.  29). 

There  is  no  testimony  whatever  that  Semmler  asked  Euell 
to  pay  the  old  debts  for  the  sake  of  the  old  creditors,  or  that 
Semmler  contributed  the  property  to  the  firm  or  entered  into 
the  copartnership  upon  any  agreement  that  the  old  creditors 
should  be  paid.  The  agreement  of  Euell  seems  to  have  been 
made  for  his  own  and  Semmler's  convenience,  "  for  the  sake 
of  being  relieved  and  of  not  getting  pushed  "  in  their  new 
business.  Even  if  Semmler,  during  the  copartnership,  could 
have  enforced  this  agreement  against  Euell  (47  N.  Y.,  243), 
the  creditors  could  not  unless  made  for  their  benefit.  The 
subsequent  dissolution  of  the  copartnership  and  the  agreement 
between  Semmler  and  Euell  (Case,  p.  68)  whereby  the  defend- 
ant, Euell,  takes  all  the  assets,  does  not  help  the  plain  tiff's 
case,  there  being  no  agreement  in  it  to  pay  the  old  individual 
debts  of  Semmler,  and  it  being  made  upon  the  consideration 
set  forth  in  it — "one  dollar  and  moneys  paid  to  and  for 
(Semmler)  by  said  Euell,  and  other  valuable  considerations." 

The  judgment  should  be  reversed. 

Judgment  affirmed. 

NOTE. — A  motion  was  made  at  the  succeeding  general  term  for  a  reargu- 
ment  or  leave  to  go  to  the  court  of  appeals,  and  the  same  court  refused 
to  grant  either  application ;  all  the  judges  this  time  agreeing  that  the 
former  judgment  of  affirmance-  was  correct. 
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N.  Y.  SUPERIOR  COURT. 

JAMES  CODDINGTON  and  ISAAC  CODDINGTON  agt.  JOHN  B.  DUN- 
HAM and  DAVID  H.  DUNHAM. 

A  covenant  for  quiet  enjoyment  in  a  lease  relates  only  to  the  lessor's  title, 
and  means  that  the  lessee  shall  not  be  evicted  by  a  paramount  title,  but 
does  not  secure  undisturbed  enjoyment  where  there  is  no  eviction  from 
the  premises. 

The  question  whether  a  failure  to  insure  a  supply  of  croton  water  amounts 
to  an  eviction  must  depend  upon  the  necessity  of  the  supply  for  the  pur- 
poses of  the  tenement  and  the  lessor's  liability  to  keep  it  up,  and  that  lia- 
bility can  exist  only  where  the  lessor  has  obligated  himself  so  to  do. 
Where  no  such  obligation  exists  in  the  lease,  none  can  be  implied. 

Where  the  utmost  of  the  lessor's  obligation  is  shown  to  be  only  a  neglect  to 
repair,  it  is  well  settled  that  he  is  not  bound  to  repair  except  by  express 
agreement. 

Where  there  is  no  obligation  in  the  lease  to  keep  up  a  supply  of  croton 
water,  it  follows  that  a  counter-claim  for  damages,  which  is  based  upon 
such  assumed  obligation,  must  also  fail. 

General  Term,  March,  1873. 

Before  MONELL,  P.  J.,  FBEEDMAN  and  CURTIS,  JJ. 

THE  complaint  was  for  one  quarter's  rent  of  the  second 
floor  and  its  appurtenances  of  No.  IT  Union  square,  in  the 
city  of  New  York,  from  1st  August  to  the  1st  November, 
1872,  amounting  to  $875.  The  premises  were  leased  to 
defendants  and  Edgar  A.  Dunham,  who  died  before  the 
commencement  of  this  action,  from  the  1st  May,  1870,  to  the 
1st  May,  1873,  by  one  Nathan  Clark,  and  the  whole  building, 
was  by  him  subsequently  leased  to  the  plaintiffs  by  said  Clark, 
subject  to  the  lease  to  these  defendants  and  Edgar  A.  Dun- 
ham, by  which  the  plaintiffs  assumed  the  obligations  of  said 
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lease  and  became  entitled  to  the  rent  thereby  reserved.  A 
copy  of  the  lease  was  annexed  to  the  complaint  and  made  a 
part  thereof. 

The  answer  expressly  admitted  the  making  of  the  lease  of 
the  second  floor,  as  alleged  in  the  complaint  ;  also  the  death 
of  Edgar  A.  Dunham  and  the  lease  of  the  building  by  Nathan 
Clark  to  the  plaintiffs,  as  averred  in  the  complaint.  It  also 
set  up  in  bar  of  the  rent  an  eviction  from  part  of  the  demised 
premises  by  reason  of  plaintiffs'  failure  to  keep  up  a  supply 
of  croton  water,  and  finally  contained  a  counter-claim  to  the 
extent  of  $300  for  damages  alleged  to  have  been  sustained  in 
consequence  of  plaintiffs'  failure,  as  aforesaid. 

The  plaintiffs  demurred  to  the  answer  upon  the  ground 
that  it  constituted  neither  a  defence  nor  a  counter-claim  to  the 
claims  of  the  plaintiffs  in  this  action.  The  court  at  special 
term  sustained  the  demurrer.  The  appeal  is  from  the  judg- 
ment entered  upon  the  order  of  the  special  term. 


TEN  BBOECK  &  YAN  OnD^N,for  appellants. 
H.  K.  CODDINGTON,  for  respondents. 

By  the  Court,  FREEDMAN,  J.  —  The  lease  in  question  demised 
the  second  floor  of  the  building  at  the  north-west  corner  of 
Union  square  and  Fifteenth  street,  in  the  city  of  New  York, 
with  the  appurtenances,  which,  .however,  are  not  described. 
It  contains  a  covenant  for  quiet  enjoyment,  which  relates 
only  to  the  lessor's  title,  and  means  that  the  lessees  shall  not 
be  evicted  by  a  paramount  title,  but  which  does  not  secure 
undisturbed  enjoyment  where  there  is  no  eviction  from  the 
premises.  It  does  not  contain  any  warranty  on  the  part  of 
the  lessors  that  the  demised  premises  shall  continue  to  remain 
in  the  same  condition  and  state  of  repair  that  they  were  in  at 
the  time  of  the  execution  of  the  instrument.  Nor  does  it 
contain  an  obligation  on  the  part  of  the  lessors  to  keep  the 
premises  in  repair.  On  the  part  of  the  lessees,  however,  it 
contains  a  covenant  that  they  will  pay  the  regular  annual  rent 
VOL.  XLV  6 
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or  charge  which  is  or  may  be  assessed  or  imposed  according 
to  law  upon  the  said  premises  for  the  croton  water,  on  or 
before  the  first  day  of  August  in  each  year  during  the  term, 
and  that  if  not  so  paid  the  same  shall  be  added  to  the  quar- 
ter's rent  then  due.  A  copy  of  this  lease  is  annexed  to  the 
complaint  and  forms  part  of  the  same,  and  defendant's  answer 
expressly  admits  the  execution  of  the  lease  as  alleged  in  the 
complaint. 

The  defendants,  however,  further  allege  that  among  the 
appurtenances  leased  as  aforesaid  was  a  water  closet  and  wash 
basin,  and  a  continuous  supply  of  croton  water  for  the  same ; 
that  the  said  water  was  supplied  through  pipes  running 
through  other  portions  of  the  building  leased  by  plaintiifs  to 
other  parties,  and  that  in  consequence  of  the  occurrence  of  a 
leak  in  the  pipes  outside  of  defendant's  premises  the  water 
was  shut  off  on  the  8th  day  of  July,  1872,  of  which  plaintiffs 
were  immediately  notified;  that  afterward  plaintiffs  were 
requested  to  cause  a  supply  of  water  to  be  furnished,  but  that 
plaintiffs  neglected  and  refused  to  repair  the  said  pipes  or  to 
furnish  a  supply  of  water ;  that  defendants  thereupon  aban- 
doned the  said  water  closet  and  wash  basin  ;  that  they  have 
been  evicted,  and  are  still  held  evicted  from  the  same ;  and 
that  by  reason  of  such  eviction  the  rent  is  barred. 

The  answer  finally  sets  up  that  defendants  have  suffered 
damages  and  inconvenience,  and  that  in  case  the  facts 
pleaded  as  an  eviction  should  not  be  deemed  sufficient  in  law 
to  constitute  an  eviction,  the  defendants,  upon  the  said  facts, 
claim  to  recover  as  a  counter-claim  the  sum  of  $300  damages 
for  the  breach  of  the  agreement  to  furnish  a  supply  of  water 
as  an  appurtenance. 

Upon  examination  we  are  satisfied  that  neither  the  defense 
pleaded  nor  the  counter-claim  can  be  upheld.  The  croton 
water  is  furnished  by  the  corporation  of  the  city  of  New  York 
to  applicants  on  payment  of  an  annual  tax  or  charge,  and 
where  neither  the  flow  of  water  nor  the  pipes  appertaining  to 
the  tenement  through  which  it  flows  are  interfered  with  by 
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the  lessor,  the  question  whether  a  failure  to  insure  a  supply 
of  water  amounts  to  an  eviction  must  depend  upon  the  neces- 
sity of  the  supply  for  the  purposes  of  the  tenement  and  the 
lessor's  liability  to  keep  it  up;  and  that  liability  can  exist 
only  where  the  lessor  has  obligated  himself  so  to  do.  No 
such  obligation  exists  in  this  case,  nor  can  any  be  implied. 

The  utmost  the  answer  can  be  held  to  allege  is  a  neglect 
on  the  part  of  the  lessors  to  repair,  and  on  this  point  the  rule 
is  well  settled  that  a  lessor  is  not  bound  to  repair  except  by 
express  agreement.  Defendants  had  a  right  to  enter  the  por- 
tion of  the  building  outside  of  their  own  premises,  where  the 
leak  occurred,  and  to  repair  the  pipes  (Lampman  agt.  Milks, 
21  N.  I7".,  508,  and  cases  there  cited),  and  it  is  not  alleged 
that  they  were  refused  such  right  or  in  any  way  obstructed 
in  the  exercise  thereof.  Nor  is  it  alleged  that  in  consequence 
of  the  leak  the  water  was  shut  off  by  the  lessors.  For  all  that 
appears,  it  may  have  been  done  by  some  other  tenant  with- 
out the  knowledge  and  consent  of  the  lessors.  The  answer, 
therefore,  shows  neither  an  interference  by  the  lessors  nor  an 
obligation  on  their  part  to  insure  a  continuous  and  uninter- 
rupted supply  of  water,  and  consequently  does  not  show  facts 
sufficient  to  constitute  an  eviction. 

In  Johnson  agt.  Oppenheim  (43  Sow.,  433),  the  adjudica- 
tions of  this  State  bearing  upon  the  subject  of  interference  by 
landlords  with  tenants  were  arranged  into  several  classes,  and 
the  remedy  peculiar  to  each  class  pointed  out,  but  this  case 
cannot  be  brought  within  any  of  the  classes  there  referred  to. 

There  being  no  obligation  in  the  lease  to  keep  up  a  supply 
of  croton  water,  it  further  follows  that  the  counter-claim, 
which  is  based  upon  such  assumed  obligation,  must  also  fail  ; 
for  even  if  otherwise  good,  it  could  be  sustained  as  a  counter- 
claim in  this  action  only  upon  proof  that  it  arose  out  of  the 
contract  or  transaction  set  forth  in  the  complaint,  or  that  it  is 
connected  with  the  subject  of  the  action  (Code,  §  150).  The 
words  "subject  of  the  action,"  as  there  used,  are  equivalent 
to  the  facts  constituting  plaintiffs'  cause  of  action  (Chaniborei 
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agt.  Cagney,  2  Sweeny,  378 ;  8.  C.,  41  How.,  125 ;  10  Abb. 

[jr.  A],  si). 

The  judgment  must  be  affirmed  with  costs,  with  leave  to 
defendants  to  file  and  serve  an  amended  answer  in  twenty 
days  upon  payment  of  all  costs  since  commencement  of 
action. 

MONELL  and  CUBTIS,  JJ.,  concurred. 
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COUET  OF  APPEALS. 
FBIEND  PITTS  et  al.  agt.  MARY  ANN  PITTS  et  al. 

A  wife  can  only  be  barred  of  dower  by  a  conviction  of  adultery  in  an 
action  for  divorce,  and  by  the  judgment  of  the  court  in  such  action. 

The  proof  or  admission  upon  the  record  of  adultery,  in  an  action  to 
recover  dower,  will  not  defeat  the  action  under  the  statutes  of  this 
state. 

A  cohabitation  by  the  husband  with  the  wife  after  the  commission  of 
adultery  by  her,  with  knowledge  of  the  fact,  condones  the  offense,  and 
is  an  absolute  bar  to  an  action  for  divorce.  « 

There  is  no  longer  a  cause  of  action  in  the  husband,  and  it  necessarily 
follows  that  there  can  be  no  conviction  for  the  adultery.  ( This  decision 
affirms  that  at  special  term,  in  this  case,  44  How.  Pr.  R.,  64,  and  at  gene- 
ral term,  wZ.,  300.) 

THIS  is  an  appeal  from  an  order  of  the  general  term, 
snpreme  court  (reported  in  44  Howard  P.  7?.,  300),  affirming 
an  order  of  the  special  term  (44  id.,  64  ;  13  AVbt.  N.  S.,  272), 
denying  a  motion  to  vacate  and  set  aside  an  order  granted  ex 
parte,  directing  the  payment  of  certain  moneys  paid  into 
court,  being  the  value  of  the  contingent  inchoate  right  of 
dower  of  one  $f  the  defendants  in  the  distributive  share  of 
her  husband,  another  defendant  in  this  action,  which  was 
brought  to  partition  certain  real  estate  in  the  city  of  New 
York. 

The  husband  claimed,  first,  that  his  wife  had  forfeited  this 
money  by  reason  of  the  referee  having  found  that  she  had 
committed  an  act  of  adultery,  charged  in  the  complaint  in  an 
action  brought  by  him  against  her  for  an  absolute  divorce ; 
second,  that  such  finding  amounted  to  a  "  conviction  "  within 
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the  meaning  of  2  R.  /&,  146,  §  48.  Notwithstanding  the 
referee  also  found  that  he  had  voluntarily  cohabited  with  her, 
with  knowledge  of  the  said  adultery,  and  dismissed  his  com- 
plaint and  action. 

A  full  statement  ot  the  facts  in  the  case  appear  in  the 
decision  rendered  at  special  term,  and  reported  in  44  Howard 
P.  E.,  64. 

GARDINER,  WARD  &  WAGSTAFF,  attorneys,  &  J.  LANGDON 

WARD,  of  counsel,  for  appellant. 
RICHARD  L'H.  FINCH,  for  respondent. 

ALLEN,  J. — A  wife  can  only  be  barred  of  dower  by  a  con- 
viction of  adultery  in  an  action  for  a  divorce,  and  by  the 
judgment  of  the  court  in  such  action  (2  JR.  S.,  146,  §  48 ;  1 
id.,  741,  §  8).  The  loss  of  dower  is  a  part  of  the  penalty  for 
the  offense,  and  follows  the  judgment.  A  forfeiture  of  dower 
cannot  be  established  by  proof  of  adultery,  or  by  a  verdict  or 
judgment  in  any  other  action.  The  proof  or  admission  upon 
the  record  of  adultery,  in  an  action  to  recover  dower,  will  not 
defeat  the  action  under  the  statutes  of  this  state. 

A  cohabitation  by  the  husband  with  the  wife  after  the 
commission  of  adultery  by  her,  with  knowledge  of  the  fact, 
condones  the  offense,  and  is  an  absolute  bar  to  an  action  for 
a  divorce  (2  R.  S.,  145,  §  42).  There  is  no  longer  a  cause  of 
action  in  the  husband,  and  it  ne'cessarily  follows  that  there 
can  be  no  conviction.  The  parties  bear  the  same  relation  to 
each  other,  and  have  the  same  civil  rights,  as  if  no  offense 
had  ever  been  committed.  An  action  cannot  be  maintained 
merely  to  establish  the  fact  that  an  offense  has  been  com- 
mitted, which  has  been,  blotted  out  and  forgiven  by  the 
injured  party,  to  establish  facts  which  would  have  sustained 
an  action,  but  which  has  been  satisfied  or  released,  and  is 
barred  in  order  that  one  of  the  penalties  which  would  follow 
a  conviction  may  attach  to  the  offending  wife.  The  law  does 
not  thus  distinguish  between  and  divide  the  legal  consequen- 
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ces  of  the  wrongful  act  of  the  wife,  blotting  out  the  more 
serious  forfeitures  of  position  and  the  ordinary  legal  and  civil 
rights  of  a  married  woman,  but  condemning  her  to  the  minor 
forfeiture  of  dower. 

The  reasons  assigned  for  the  order  by  judge  FANCHEK,  at 
special  term,  and  judge  INGKAHAM,  at  the  general  term  of 
the  supreme  court,  are  entirely  conclusive,  and  render  a 
more  elaborate  discussion  of  the  question  unnecessary.  The 
order  must  be  affirmed. 

All  concur. 
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N.  Y.  SUPERIOR  COURT. 

ELIZABETH    MYERS,    plaintiff   and    respondent,    agt.   ISAAC 
DIXON,  defendant  and  appellant. 

On  a  motion  for  a  nonsuit,  on  the  trial,  upon  the  question  of  negligence 
for  personal  injuries,  all  disputed  facts  are  to  be  decided  in  favor  of  the 
plaintiff,  and  all  presumptions  and  inferences  which  plaintiff  has  &  right 
to  ask  from  the  jury  are  to  be  conceded  to  him. 

It  has  been  settled  by  authority  that  footmen  and  teams  have  equal  rights  in 
traveling  upon  public  streets  or  highways ;  and  if  it  is  made  to  appear 
that  the  driver  of  a  horse  and  wagon  could  have  stopped  his  horse  in 
time,  or  so  have  guided  it  as  to  have  avoided  running  against  a  foot  pas- 
senger, his  negligence,  and  the  consequent  liability  of  his  employer  for  the 
injury,  so  far  as  the  question  of  defendant's  negligence  is  concerned,  are 
established.  The  defendant  may,  however,  insist  upon  the  submission 
of  this  question  to  the  jury,  but  when  having  failed  to  make  such 
request  in  terms,  he  has  waived  his  right  in  that  respect,  and  the  court 
is  fully  justified  in  holding  defendant's  negligertce  established,  and  in 
submitting  to  the  jury  only  the  question  of  plaintiff's  alleged  contri- 
butory negligence. 

Where  the  defendant  requests  the  court  to  charge  six  propositions  stated 
as  a  whole,  and  the  exception  taken  to  the  refusal  of  the  court  so  to  do, 
is  a  general  one,  if  any  one  of  the  said  propositions  was  unsound,  the 
exception  is  untenable. 

General  Term,  March,  1873. 

Before  MONELL,  P.  «/.,  FREEDMAN  and  CURTIS,  JJ. 

APPEAL  from  judgment  and  order  denying  defendant's 
motion  upon  the  minutes  for  a  new  trial. 

The  action  is  for  personal  injuries  sustained  by  plaintiff  in 
consequence  of  being  run  over  by  a  horse  and  wagon  driven 
by  defendant's  servant. 

The  jury  rendered  a  verdict  for  plaintiff  for  $1,500. 
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EDWAKD  S.  LAwsoN,/br  appellant. 
C.  P.  HOFFMAN,  for  respondent. 

By  the  Court,  FBEEDMAN,  J. — According  to  the  evidence, 
plaintiff,  a  lady,  seventy-four  years  of  age,  in  the  forenoon  of 
the  7th  of  September,  1869,  left  her  house  in  Charlton  street, 
to  go  to  Bank  street.  She  was  quite  a  smart  walker  for  her 
age.  On  arriving  at  the  corner  of  Charlton  and  Hudson 
streets,  she  attempted  to  cross  the  latter  from  west  to  east. 
Before  starting  to  cross  she  looked  up  and  down  Hudson 
street,  and,  seeing  nothing,  she  proceeded  to  cross  on  the 
northerly  crosswalk  to  the  north-easterly  corner  of  said 
streets.  When  a  little  more  than  half-way  over,  she  heard  a 
wagon  approaching  from  the  south,  coming  up  Hudson  street. 
When  she  first  saw  it,  it  was  on  the  lower  or  southerly  side 
of  Charlton  street,  and  it  was  driven  at  such  a  rapid  rate  of 
speed  that  she  became  scared,  and  hurried  very  much  to  get 
across,  at  the  same  time  holding  up  her  right  hand  to  warn 
the  driver.  The  wagon  still  continuing  to  come  towards  her, 
notwithstanding  the  street  was  clear,  with  the  exception  of  a 
truck  standing  in  it  near  the  corner  to  which  plaintiff  was 
crossing,  and  nothing  could  be  seen  either  coming  up  or  going 
down,  she  diverged  a  little  from  the  crosswalk  to  the  north, 
to  give  the  driver  more  room  and  to  escape,  if  possible. 
But  this  did  not  save  her.  She  was  struck  on  the  right  side, 
and  knocked  over  against  the  truck  standing  there,  when  she 
fell  to  the  ground.  Her  injuries  were  quite  severe,  but  the 
driver  paid  no  attention  to  her,  and  drove  on  until  stopped 
by  third  parties  and  brought  back.  All  these  facts  fully 
appeared  at  the  time  plaintiff  rested,  together  with  the  addi- 
tional fact  that  the  wagon  in  question  belonged  J;o  defendant, 
and  at  the  time  was  in  charge  of  defendant's  servant.  Upon 
this  state  of  facts  it  would  have  been  error  on  the  part  of  the 
court  to  have  granted  defendant's  motion  for  a  nonsuit.  On 
a  motion  of  this  character  all  disputed  facts  are  to  be  decided 
in  favor  of  the  plaintiff,  and  all  presumptions  and  inferences 
VOL.  XLV  7 
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which  plaintiff  has  a  right  to  ask  from  the  jury  are  to  be 
conceded  to  him. 

The  subsequent  testimony  of  defendant's  driver  did  not 
improve  defendant's  case  in  any  way.  According  to  his 
account  he  came  up  Hudson  street  at  a  trot  of  five  miles  per 
hour,  and  within  eight  feet  of  the  easterly  sidewalk  of  that 
street.  When  he  first  saw  plaintiff  she  was  about  ten  feet 
from  his  horse,  about  six  feet  off  the  crosswalk,  and  running 
across  Hudson  street  to  the  easterly  side  thereof.  He  also 
testified  that  his  horse  was  perfectly  manageable ;  that  he 
could  give  no  reason  why  he  should  not  have  seen  her  before 
he  came  to  Charlton  street,  if  he  had  been  looking  ahead,  and 
that  as  soon  as  he  did  perceive  her  he  attempted  to  stop  his 
horse,  and  turned  his  horse's  head  to  the  west,  but  that  he  did 
not  succeed  in  clearing  her. 

This  evidence,  which  was  the  best  evidence  defendant  did 
produce  as  to  the  occurrence,  established  clearly  that  there 
was  negligence  on  the  part  of  the  driver,  which  made  the 
defendant  liable  for  the  injury,  unless  the  negligence  of  the 
plaintiff  herself  contributed  in  some  way.  For,  in  Barker 
agt.  Savage  (45  N.  Y.,  191),  the  court  of  appeals  not  only 
held  that  footmen  and  teams  have  equal  rights  on  such  occa- 
sions, and  in  its  exercise  are  bound  to  use  reasonable  care  for 
their  own  safety,  and  to  avoid  doing  injury  to  any  others  who 
may  be  in  the  exercise  of  the  equal  right  of  way  with  them, 
but  also  held  that,  when  upon  such  an  occasion  it  is  made  to 
appear  that  the  driver  of  a  horse  and  wagon  could  have 
stopped  his  horse  in  time,  or  so  have  guided  it  as  to  have 
avoided  running  against  a  foot  passenger,  his  negligence  and 
the  consequent  liability  of  his  employer  for  the  injury,  so  far 
as  the  question  of  defendant's  negligence  is  concerned,  are 
established. 

It  is  true,  defendant  might  have  insisted  upon  the  sub- 
mission of  the  question  to  the  jury.  But  having  failed  to 
make  such  request  in  terms,  he  has  waived  his  righl  in  that 
respect  (Schraff 'agt.  Bauer,  42  How.,  348,  and  cases  there  cited; 
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O'Neill  agt.  James,  43  N.  Y.,  84).  The  court,  -therefore, 
was  fully  justified  in  holding  defendant's  negligence  estab- 
lished, and  in  submitting  to  the  jury  only  the  question  of 
plaintiif's  alleged  contributory  negligence.  Nor  was  there 
any  exception  taken  either  to  such  disposition  or  to  the  charge 
as  delivered. 

It  should  be  mentioned,  however,  that  defendant  did  pre- 
sent six  requests  to  charge,  and  on  the  refusal  of  the  court  to 
charge  them,  except  so  far  as  they  had  been  charged,  excepted 
to  such  refusal. 

But  the  request  was  to  charge  the  six  propositions  stated  as 
a  whole,  and  the  exception  taken  to  the  refusal  of  the  court 
so  to  do  is  a  general  one.  Consequently,  if  any  one  of  the 
said  propositions  was  unsound,  the  exception  is  untenable. 
Now,  the  first  and  third  of  said  propositions  were  covered  by 
the  charge ;  the  second  was  unwarranted  by  the  evidence ; 
and,  besides,  the  defendant  should  not  complain  that  the 
question  of  contributory  negligence  was  left  to  the  jury ;  the 
fourth  was  contrary  to  the  evidence,  and  the  fifth  and  sixth 
were  manifestly  unsound. 

The  motion  for  a  new  trial  on  the  minutes  of  the  court  was 
also  properly  denied. 

There  being  no  error,  the  judgment  and  order  appealed 
from  must  be  severally  affirmed,  with  costs. 

MONELL  and  CUKTIS,  JJ.,  concurred. 
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f  SUPKEME  COUET. 

ISRAEL  SLADE,  appellant,  agt.  HENRY  McMuLLENand  EDMUND 
RAYMOND,  respondents. 

Where  the  evidence  on  the  trial  showed  that  the  plaintiff  had  title  for 
many  years,  as  well  of  a  timbered  portion  of  his  land  as  of  the  remainder, 
separated  from  the  latter  by  a  fence,  and  acts  tending  to  show  actual 
possession  of  such  timbered  land,  while  the  defendant  testified,  that  the 
actual  possession  of  such  timbered  land  was  held  by  himself,  under  an 
adverse  title  to  the  plaintiff,  when  the  acts  constituting  the  alleged  tres- 
pass, for  which  this  action  was  brought,  were  committed. 

Held,  that  this  presented  a  direct  question  oifact  for  the  consideration  of 
the  jury,  and  each  party  had  the  right  to  have  it  so  decided. 

Consequently  the  court  erred  in  granting  the  defendants'  motion  for  a 
nonsuit  on  this  state  of  the  evidence. 

The  plaintiff,  by  opposing  the  motion  for  a  nonsuit,  did  not  thereby  waive 
his  right  to  have  the  case  submitted  to  the  jury  without  a  particular 
request  to  the  court  to  that  effect,  nor  assume  thereby  that  the  question 
was  one  of  law  only.  It  was  otherwise  with  the  defendants,  for  by 
their  motion  for  a  nonsuit  they  assumed  that  the  case  was  a  proper  one 
for  the  disposition  of  the  court ;  and  that  assumption  was  a  waiver  of 
their  right  to  have  it  submitted  to  the  jury  without  some  specific  request 
being  afterward  made  in  their  behalf,  provided  they  had  not  succeeded 
on  their  motion  for  a  nonsuit. 

Third  Department,  General  Term,  Albany,  March,  1873. 
Before  MILLER,  P.  J.,  INGALLS  and  DANIELS,  JJ. 
APPEAL  from  judgment  recovered  on  a  nonsuit. 

BOIES  &  THOMAS,  for  appellant. 
HUGHES  &  NORTHRUP,  for  respondents. 

By  the  Court,  DANIELS,  J. — Substantially  the  same  proof 
of  title  to  the  land  on  which  the  alleged  trespass  was  com- 
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mitted  and  of  possession  and  claim  of  title  by  the  plaintiff, 
was  given  in  this  cause  as  in  the  case  of  the  same  plaintiff' 
against  Biilson  and  Raymond,  decided  at  the  present  term. 
From  that  proof  it  appears  that  the  plaintiff  was  the  owner 
of  the  land  and  entered  into  its  possession  in  the  spring  of 
,1834:,  and  lived  on  and  occupied  it  ever  since  under  his  deed.' 
Upon  his  cross-examination  as  a  witness  he  testified  that  he 
never  occupied  the  portion  on  which  the  wood  was  cut  by 
the  defendants,  that  it  was  wild  land  and  nobody  occupied  it. 
But  it  was  further  shown  that  this  wood  land,  being  on  the 
rear  and  easterly  portion  of  the  premises  conveyed  to  the 
plaintiff  by  the  deed  executed  to  him  in  1834,  was  separated 
from  the  cleared  portion  of  the  same  premises  by  a  fence  run- 
ning nearly  north  and  south  ;  and  that  the  plaintiff,  for  ten 
years  before  the  timber  was  cut  down  and  taken  away  by  the 
defendants,  had  cut  stakes  and  poles  on  the  timbered  portion 
near  the  fence  for  the  purpose  of  keeping  that  in  repair.  This 
was  sufficient,  even  though  there  was  no  actual  occupancy  of 
the  wood  land  by  the  plaintiff  to  enable  him  to  maintain 
trespass  against  persons  entering  upon  it  and  cutting  and 
taking  away  the  timber  without  his  consent.  For  having  the 
legal  title  he  was  constructively  in  the  possession  of  the  whole 
lot,  and  the  use  made  of  the  timbered  portion  of  the  land 
tended  to  prove  an  actual  possession  of  that,  within  the  prin- 
ciple held  in  Macfdn  agt.  Geortner  (14  Wend.,  241). 

The  defendants  introduced  a  deed  in  evidence  made  by 
Mead  to  the  defendant,  McMullen,  purporting  on  its  face  to 
convey  to  the  grantee  all  the  plaintiff's  land  up  to  the  fence 
separating  the  cleared  from  the  timbered  land.  This  included 
the  land  on  which  the  timber  in  controversy  was  cut  by  the 
defendants.  Although  this  deed  professed  to  convey  all  the 
easterly  portion  of  the  plaintiff's  land,  it  is  entirely  clear  that 
it  could  have  no  such  effect,  for  the  person  who  executed  it 
had  title  only  to  the  easterly  line  of  the  land  described  in  the 
deed  to  the  plaintiff,  and  conveyed  to  him  by  that  instrument. 
Notwithstanding  the  deed  to  the  defendant,  McMullen,  the 
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plaintiff  therefore  continued  to  be  the  owner  of  the  land  on 
•which  the  timber  was  cut,  as  well  afterwards  as  he  was  pre- 
vious to  the  execution  of  that  deed.  But  that,  of  itself,  would 
not  entitle  the  plaintiff  to  maintain  trespass  for  the  timber 
cut  by  the  defendants  if  McMullen,  at  the  time,  had  the 
actual  possession  of  that  part  of  the  plaintiff's  land,  holding  it. 
adversely  to  his  title. 

For  the  purpose  of  proving  that  to  be  the  fact  the  defend- 
ant, McMullen,  testified  that  he  took  possession  of  the  land 
described  in  the  deed  to  him  as  far  west  as  the  fence  separat- 
ing the  plaintiff's  cleared  from  his  timbered  land,  and  held 
such  possession  from  the  spring  of  1861  to  1869.  That  he 
had  cut  his  firewood  there  in  the  spring  of  1861  and  sold  the 
wood  in  controversy  to  Raymond,  who  cut  and  took  it  away. 
But  he  never  cut  any  wood  there  only  on  these  two  occasions. 
These  were  the  only  acts  of  possession  mentioned  by  the 
defendant,  but  he  added  generally  that  he  \vas  in  possession, 
holding  this  portion  of  the  plaintiff's  land  adversely. 

Under  this  state  of  the  evidence  the  court,  on  the  defend- 
ant's motion,  nonsuited  the  plaintiff.  The  evidence,  as  it 
stood  on  the  part  of  the  plaintiff,  tended  to  show  actual  as 
well  as  constructive  possession  on  his  part  at  the  time  when 
the  timber  was  cut  and  removed  by  the  defendants.  While 
on  the  part  of  the  defendants  it  tended  to  show  an  adverse 
possession  in  the  defendant,  McMullen,  at  that  time.  The 
plaintiff  testified  that  nobody  occupied  the  timbered  portion 
of  his  land,  but  showed  title  to  it  in  himself  and  acts  tending 
to  show  actual  possession,  while  the  defendant,  McMullen, 
testified  that  the  actual  possession  was  held  by  himself  when 
the  acts  constituting  the  alleged  trespass  were  committed. 
This  presented  a  direct  question  of  fact  for  the  consideration 
of  the  jury,  and  each  party  had  the  right  to  have  it  so  decided. 

But  the  defendants  insist  that,  as  the  plaintiff  neglected  to 
request  the  court  to  submit  the  point  to  the  jury,  the  omis- 
sion to  do  so  cannot  be  urged  now  as  a  ground  of  error.  It 
u  difficult  to  see  how  such  an  objection  can  be  consistently 
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maintained,  for  the  law  secured  that  right  to  him  as  it  does  to 
all  parties  not  voluntarily  waiving  it,  in  the  disposition  of  the 
disputed  question  of  fact  involved  in  the  case.  He  did  noth- 
ing at  the  trial  to  waive  or  surrender  that  right.  •  By  opposing 
the  motion  for  a  nonsuit,  he,  in  substance,  insisted  that  such 
a  disposition  of  the  case  would  be  improper ;  and  if  so,  the 
only  alternative  would  be  the  submission  of  the  disputed 
point  to  the  jury,  or  the  direction  of  a  verdict  in  his  favor. 
The  latter  he  did  not  ask,  and  therefore  did  not  treat  the  case 
as  one  involving  only  questions  of  law.  As  to  the  defendants 
it  was  otherwise,  for  by  their  motion  they  assumed  that  the 
case  was  a  proper  one  for  the  disposition  of  the  court,  and 
that  assumption  was  a  waiver  of  their  right  to  have  it  sub- 
mitted to  the  jury  without  some  specific  request  being  after- 
ward made  in  their  behalf.  Hence,  if  the  court  had  denied 
their  motion  and  then  followed  their  assumption  that  the  case 
depended  wholly  on  the  decision  of  legal  points,  and  in  that 
view  had  directed  a  verdict  against  them,  they  would  have 
been  entitled  to  no  relief  on  account  of  the  omission  to  sub- 
mit the  disputed  question  of  fact  to  the  jury,  where  no  specific 
request  so  to  do  appeared  to  be  made  by  them.  In  the  absence 
of  such  a  request  the  court  would  be  justified  in  supposing,  as 
to  the  moving  party,  that  there  was  no  question  of  fact  in 
the  controversy  which  they  desired  to  have  considered  and 
decided  by  the  jury.  And  it  was  upon  that  principle  that 
the  cases  of  Winchell  agt.  Hicks  (18  N.  T.,  558) ;  O>Neil 
agt.  James  (43  id:,  84),  and  others  of  the  same  tenor  have 
been  decided. 

But  the  position  of  the  plaintiff  was  entirely  different.  He 
simply  resisted  the  defendants'  motion ;  and  that  resistance, 
in  no  proper  view  of  the  act,  could  be  construed  to  be  a 
waiver  of  any  of  the  rights  the  law  secured  to  him  under 
the  evidence  which  had  been  given  during  the  trial.  He  did 
nothing  giving  the  court  to  understand  that  he  desired  or 
consented  that  the  case  should  .be  disposed  of  as  one  depend- 
ent only  on  legal  principles,  and  for  that  reason  performed 
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no  act  which  could  justly  be  considered  as  the  surrender  of 
any  right  the  law  secured  him.  A  very  important  one  in 
this  case  was  that  of  having  the  controverted  fact  decided  by 
the  jury.  And  as  he  did  nothing  inconsistent  with  his  right 
to  have  it  so  disposed  of,  the  court  erred  in  directing  the 
nonsuit.  Under  the  circumstances  it  was  the  duty  of  the 
court,  without  any  special  request  on  the  part  of  the  plaintiff, 
to  submit  the  case  to  the  jury,  for  it  turned  on  a  simple 
matter  of  fact  which  neither  by  word  or  act  did  he  consent 
should  be  withdrawn  from  the  decision  of  that  body.  And 
where  nothing  of  that  nature  is  done  by  a  party,  his  right  to 
have  his  case  decided  by  the  jury  can,  in  no  just  sense,  be 
said  to  have  been  waived  by  him  (Sheldon  agt.  Atlantic  Ins. 
Co.,  26  N.  Y.,  460,  464,  465  ;  Ayrault  agt.  Pacific  Bank, 
47  id.,  570). 

The  judgment  should  be  reversed  arid  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

MILLER,  P.  J.,  and  INGALLS,  J.,  concur. 
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N.  Y.  COMMON  PLEAS. 

EDWAKD  BKADLEY,  plaintiff  and  respondent,  agt.  M.  H.  DODGE, 
defendant  and  appellant. 

Where  a  person  calls  at  the  office  of  a  physician^  and  in  the  absence  of  the 
latter  leaves  his  business  card,  written  on  it  "  call  on  Mrs.  D —  at  No.  769 
Broadway,"  and  leaves  the  card  with  a  clerk  in  the  office  with  a  request 
to  hand  it  to  the  physician  and  to  tell  him  to  "  come  as  soon  as  possi- 
ble," becomes  liable  to  pay  the  physician's  bill  in  attending  upon  Mrs.  D. 
in  pursuance  of  such  message. 

General  Term,  March,  1873. 
Before  DALY,  Ch.  «/.,  LOEW  and  ROBINSON,  JJ. 
APPEAL  from  a  judgment  of  the  sixth  district  court. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

THOMPSON  &  TOWN,  for  defendant  and  appellant. 
R.  C.  ANDERSON,  for  plaintiff  and  respondent. 

By  the  court,  LOEW,  J. — -This  action  was  brought  by  the 
plaintiff,  a  physician,  to  recover  compensation  for  profes- 
sional services. 

The  defendant  called  at  the  plaintiff's  office  in  the  Hoff- 
man House,  and,  on  being  informed  that  the  latter  was  out, 
he  wrote  on  a  card,  having  his  own  name  and  address  printed 
thereon,  the  words  "  call  on  Mrs.  Day,  at  No.  769  Broad- 
way," and  handed  the  same  to  the  hotel  clerk,  with  the 
request  to  give  it  to  the  plaintiff,  and  tell  him  to  come  as 
soon  as  possible. 

The  plaintiff  accordingly  called  upon  Mrs.  Day  profession- 
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ally  several  times,  and  performed  services  which,  on  the  trial, 
were  proved  to  be  of  the  value  of  ninety-eight  dollars. 

In  the  court  below,  the  defendant  claimed  that  he  merely 
acted  in  the  matter,  at  the  request  of  Mrs.  Day,  as  her  agent ; 
but  the  jury,  nevertheless,  found  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  claimed,  and  the  defendant  brought 
this  appeal,  and  now  contends  that,  under  the  general  term 
decision  of  this  court,  in  the  case  of  Buck  agt.  Amidon  (41 
How.)  370),  the  judgment  should  be  reversed. 

But  in  that  case  the  defendant  exhibited  to  and  left  with 
the  plaintiff  the  telegram  he  had  received,  which,  as  well  as 
the  other  facts  and  circumstances,  clearly  showed  that  he  only 
acted  as  the  agent  of  another  party. 

In  the  case  at  bar,  on  the  other  hand,  there  was  nothing 
on  the  card  to  indicate  to  the  plaintiff,  before  he  rendered 
the  services,  that  the  defendant  had  called  at  his  office  at 
Mrs.  Day's  request,  and  that  he  was,  therefore,  only  acting 
as  her  messenger. 

The  defendant  might  very  readily  have  screened  himself 
from  all  liability,  by  simply  writing  the  memorandum  on  a 
blank  card,  or  by  adding  to  that  which  he  wrote  on  his  own 
card  something  that  would  have  apprised  the  plaintiff'  of  the 
fact  that  he  acted  in  the  transaction  for  Mrs.  Day,  as  her 
agent. 

Having  neglected  to  do  this,  the  plaintiff  was,  under  the 
circumstances,  justified  in  believing  that  he  was  employed 
and  would  be  paid  by  the  defendant ;  and  that  Mrs.  Day's 
name  was  put  on  the  card  only  for  the  purpose  of  indicating 
the  person  whom  the  defendant  wished  him  to  attend  on  his 
account. 

If,  however,  there  can  be  any  doubt  on  this  point,  the  same 
is  disposed  of  by  the  verdict  of  the  jury. 

In  this  regard  the  remarks  of  chief  justice  DALY,  in  Buck 
agt.  Amidon  (supra),  are  pertinent.  He  says :  "  Where, 
upon  an  un  con  trover  ted  state  of  facts,  the  point  involved 
remains  doubtful,  or,  upon  undisputed  facts,  inferences  may 
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be  drawn  either  way,  the  question  is  one  properly  for  the 
jury,  and  their  finding  should  be  conclusive.  In  all  such 
cases  the, unanimous  concurrence  of  twelve  minds  in  the  jury 
box  is  as  satisfactory  a  mode  of  reaching  a  right  conclusion  as 
to  attempt  to  work  it  out  by  legal  deductions  or  logical 
reasoning." 

In  respect  to  the  point  raised,  that  the  account  was  charged 
in  the  plaintiff's  book  directly  to  Mrs.  Day,  with  the  words 
"  M.  H.  Dodge,  reference  or  responsible,"  added  after  her 
name,  which,  it  is  urged,  shows  that  he  regarded  Mrs.  Day 
and  not  the  defendant  as  the  principal,  and  rendered  the 
services  upon  her  credit,  it  is  sufficient  to  say  that  nothing  of 
the  kind  appears  in  the  return. 

If  any  evidence  given  on  the  trial  disclosed  such  to  be  the 
case,  it  should  have  been  returned  to  us  by  the  justice  ;  and 
if  he  failed  to  do  so,  the  appellant  could  have  procured  an 
order  for  an  amended  return. 

But  it  is  plain  that  we  cannot,  on  appeal,  assume  a  state  of 
facts  to  exist,  regarding  which  there  is  no  allusion  in  the 
return. 

As  to  the  plaintiff  presenting  Mrs.  Day  with  a  bill  for 
these  same  services,  the  evidence  discloses  that  he  did  so  at 
her  request. 

And,  besides,  it  does  not  appear  in  whose  name  the  bill 
was  made  out. 

For  aught  that  we  know  to  the  contrary,  the  defendant 
may  have  been  named  therein  as  the  debtor. 

The  judgment  should  be  affirmed. 

DALY,  Ch.  </.,  and  ROBINSON,  </.,  concurred. 

NOTE. — Let  us  see  how  this  thing  works :  We  will  take  as  an  illustra- 
tion an  almost  every-day  occurrence  arising  in  the  country.  A.  B.  is 
taken  suddenly  and  seriously  ill  in  the  night-time,  and  sends  to  his  neigh- 
bor C.  D.,  living  in  the  next  house  to  his,  to  have  him  go  after  the  doctor 
as  soon  as  he  can,  for  he  is  in  great  pain  and  distress.  C.  D.  jumps  out  of 
bed  without  hesitation  and  hastily  dresses  himself,  and  goes  out  to  his 
barn  and  takes  a  horse  from  the  stable,  and  not  waiting  to  put  on  a  saddle 
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or  bridle,  jumps  on  to  the  horse  with  the  halter  only,  puts  him  at  full 
speed  for  the  doctor's  office,  some  two  or  three  miles  distant.  On  arriving 
there  he  finds  the  doctor  absent  from  home,  but  his  clerk  is  there,  and  C. 
D.  at  once  says,  tell  the  doctor  to  call  on  A.  B. ,  who  has  been  taken  sud- 
denly sick ;  tell  him  to  come  as  soon  as  possible.  In  accordance  with  this 
message,  the  doctor  calls  upon  A.  B.  and  prescribes  for  and  attends  him 
professionally  for  several  days.  After  a  reasonable  time  the  doctor  sends 
in  his  bill  to  A.  B.,  and  it  not  being  paid  as  soon  as  the  doctor  desires,  he 
calls  on  C.  D.  and  requests  him  to  pay  the  bill.  C.  D.,  with  perfect  aston- 
ishment, asks  why  he  is  to  pay  it.  The  doctor  informs  him  that  he  made 
himself  liable  to  pay  the  bill,  because  when  he  delivered  the  message  he 
did  not  tell  the  clerk  that  he  came  for  the  doctor  by  the  request  of  A.  B. , 
nor  that  he  acted  as  agent  of  A.  B.  in  delivering  his  message.  Well, 
says  C.  D.,  the  fact  was  I  did  go  at  the  request  of  A.  B.,  and  merely  acted 
as  his  agent  in  delivering  the  message,  and  I  will  swear  to  these  facts  if 
necessary.  The  doctor  insists  that  it  will  do  him  no  good  if  he  should 
give  such  testimony,  for  the  law  is  settled  on  that  point,  as  just  such  a 
case  has  recently  been  decided  in  New  York  under  just  such  a  state  of 
facts,  where  the  jury  in  the  justices'  court  found  a  verdict  for  the  doctor 
for  the  amount  of  his  bill,  and  on  appeal  by  the  defendant  to  the  general 
term  of  the  New  York  common  pleas,  that  court  unanimously  sustained 
the  verdict  of  the  jury  and  affirmed  the  judgment  of  the  court  below. 
Well,  says  C.  D. ,  if  that  is  the  law,  I  think  I  will  wait  awhile  before  I  go 
after  a  doctor  again  as  an  act  of  neighborly  kindness. 

It  appears  to  us  that  this  case  ought  never  to  have  got  as  far  as  the  jury 
box.  If,  as  it  seems  to  be  inferred  from  the  case,  it  not  being  stated  in 
terms,  that  the  defendant  was  sworn  as  a  witness  on  his  own  behalf,  that 
he  acted  only  as  the  messenger  or  agent  of  Mrs.  D.  in  delivering  the  mes- 
sage to  the  doctor,  and  his  testimony  was  unimpeached,  it  was  a  clear 
case  for  a  nonsuit,  there  being  nothing  for  the  jury  to  decide,  at  least  only 
formally  under  the  direction  of  the  court.  And  if  the  defendant  was  not 
sworn  and  testified,  and  the  case  was  left  standing  upon  the  memorandum, 
there  was  only  an  inference  of  law  from  the  facts,  which  were  very  simple 
and  undisputed,  which  the  court  should  have  decided,  and  that  inference 
must  have  been  whether  or  not  this  was  an  original  undertaking  on  the 
part  of  the  defendant  to  pay  the  debt  of  another ;  for  there  was  no  pecu- 
niary consideration  nor  beneficial  interest  resulting  to  the  defendant  which 
'could  establish  his  liability.  It  used  to  be  considered  that  it  required  a 
pretty  good  lawyer  and  a  pretty  good  judge  to  determine  in  given  cases 
what  constituted  an  original  undertaking,  but  if  it  has  been  transferred  to 
the  jury  box  of  twelve  good  men  to  determine  this  question,  and  their 
determination  is  to  be  considered  unreversible  on  appeal,  it  may  be  quite 
a  relief  to  the  courts,  although  the  community  generally  may  not  feel  that 
confidence  in  such  a  settlement  of  the  law  as  they  would  on  the  decision 
of  the  courts  in  such  cases.— REP. 
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SUPREME  COURT. 
BENJAMIN  KINNE  agt.  RACHEL  KINNE. 

The  contracts  and  promissory  notes  of  married  women  are  still  invalid  at 
common  law,  when  not  given  in  the  cases  allowed  by  the  statute  of 
March  20,  1860. 

The  fact  that  the  defendant,  a  married  woman,  had,  at  the  time  of  giving 
her  promissory  note,  in  suit,  an  expectation  to  receive  money  upon  the 
death  of  her  husband,  upon  an  ante-nuptial  agreement,  does  not  make 
her  note  valid. 

Fourth  Department,  General  Term. 

Argued  at  Syracuse,  January,  1873  ;  decided  at  Rochester, 
April,  1873. 

Before  MULLIN,  P.  </.,  TALCOTT  and  E.  DARWIN  SMITH,  JJ. 

IRVING  G-  VANN,  for  plaintiff 'and  appellant. 

ON  the  first  day  of  April,  1869,  the  defendant,  who  at  the 
time  was  a  married  woman,  borrowed  forty  dollars  of  the 
plaintiff' s  assignor  and  gave  her  own  note  therefor.  On  the 
6th  day  of  November,  1871,  the  plaintiff  lent  the  defendant, 
who  was  then  a  widow,  the  sum  of  twenty-six  dollars,  payable 
on  demand. 

This  action,  which  was  at  first  commenced  in  a  justice's 
court,  but  withdrawn  because  service  could  not  be  obtained 
upon  the  defendant,  wras  brought  to  recover  said  sums  of 
money.  The  only  question  raised  upon  the  trial  was  in- 
regard  to  the  liability  of  the  defendant  upon  said  promissory 
note,  the  defense  being  based  upon  the  fact  that  at  the  time 
said  note  was  given  the  defendant  was  a  married  woman. 

The  referee  reported  that  the  defendant  was  not  liable 
upon  said  note  and  the  plaintiff  brings  this  appeal.  The  fol- 
lowing facts  are  undisputed :  That  the  consideration  of  the 
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note  in  question  was  the  sum  of  forty  dollars,  which  Polly 
Kinne,  the  plaintiff's  assignor,  lent  to  the  defendant  person- 
ally ;  that  at  the  time  the  defendant  borrowed  said  sum,  she 
represented  that  she  had  interest  money  paid  to  her  from  her 
husband  every  year,  and  that  there  was  an  agreement  between 
her  and  her  husband  that  he  should  pay  her  interest  on  a  cer- 
tain sum  annually,  and  that' she  could  do  what  she  wished  to 
with  it,  give  it  to  her  children,  or  anything  else ;  that  on  a 
subsequent  occasion,  when  said  Polly  Kinne  lent  the  defend- 
ant $200  more,  the  defendant  stated  that  she  had  property 
down  east,  where  her  brother  lived,  and  could  sell  it  and  get 
the  money  at  any  time;  that  at  about  the  same  time  the 
defendant  tried  to  borrow  money  of  different  persons,  stating 
that  she  was  sure  of  having  a  certain  amount  of  money  the 
coining  spring,  so  many  thousand  dollars  in  the  spring;  that 
she  could  give  security  on  land  for  it. 

It  further  appeared  that  the  defendant,  prior  to  her  mar- 
riage with  Esop  Kinne,  her  last  husband,  entered  into  an 
ante-nuptial  agreement  with  him,  whereby  upon  her  marriage 
she  became  entitled  to  $1,000  interest  in  his  estate,  which 
sum  was  to  be  paid  to  her  one  year  after  her  husband's  death, 
with  interest  from  the  date  of  said  agreement ;  that  her  hus- 
band paid  her  annual  interest  on  said  $1,000,  and  took  her 
receipt  therefor ;  that  the  defendant  once  owned  a  lot  of  land 
in  this  state,  which  she  held  for  two  years  and  then  sold. 
The  defendant  was  not  sworn  at  all,  and  no  witness  disputed 
the  foregoing  facts. 

I.  The  defendant,  a  married  woman,  borrowed  forty  dollars 
of  the  plaintiff's  assignor  and  gave  her  own  note  therefor, 
and  she  is  liable  thereupon,  whether  she  had  any  separate 
estate  aside  from  the  money  borrowed  at  the  time  of  the 
transaction  or  not. 

Vide  section  3  of  the  act  of  April  10th,  1862,  amending  the 
seventh  section  of  the  act  of  March  20th,  1860  (4  R .  8.,  515-16). 
The  section  is  as  follows : 

§  3.  Any  married  woman  may,  while  married,  sue  and  be 
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sued  in  all  matters  having  relation  to  her  sole  and  separate 
property,  or  which  may  hereafter  come  to  her  by  descent, 
devise,  bequest, purchase  or  the  gift  or  grant  of  any  person, 
in  the  same  manner  as  if  she  were  sole. 

By  analyzing  this  section  it  naturally  resolves  itself  into 
two  divisions  or  classes  of  cases. 

1.  Any  married  woman  may,  while  married,  sue  and  be 
sued  in  all  matters  having  relation  to  her  sole  and  separate 
property  in  the  same  manner  as  if  she  were  sole. 

2.  Any  married  woman  may,  while  married,  sue  and  be 
sued  in  all  matters  having  relation  to  property  which  may 
come  to  her  by  descent,  devise,  bequest,  purchase,  or  the  gift 
or  grant  of  any  person,  in  the  same  manner  as  if  she  were 
sole. 

If  the  note  in  question,  therefore,  is  a  matter  having  rela- 
tion either  to 

(a.)  The  "  sole  and  separate  property  "  of  the  defendant,  or 

(5.)  To  property  which  may  have  come  to  the  defendant  by 
descent,  devise,  bequest,  purchase,  or  the  gift  or  grant  of  any 
person, 

Then  the  defendant  is  liable  to  be  sued  thereupon  in  the 
same  manner  as  if  she  were  sole. 

It  is  conceded  that  said  note  was  given  for  borrowed  money, 
which  was  placed  in  the  hands  of  the  defendant  at  the  time 
the  note  was  delivered. 

Two  questions,  therefore,  arise : 

(c.)  Was  the  forty  dollars  borrowed  money  after  it  came 
into  the  possession  and  under  the  control  of  the  defendant  as 
her  own  money,  her  "  sole  and  separate  property  ?" 

(d.)  "Was  the  forty  dollars  borrowed  money  after  it  came 
into  the  possession  and  under  the  control  of  the  defendant  as 
her  own  money,  property  that  came  to  her  by  descent,  devise, 
bequest,  purchase,  or  the  gift  or  grant  of  any  person  ?" 

If  either  or  both  of  these  questions  are  answered  by  the 
court  in  the  affirmative,  then  the  defendant  is  liable  on  the 
note. 
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If  they  are  both  answered  in  the  negative,  then  she  is  not 
liable,  unless  the  plaintiff  shows  a  further  separate  estate 
belonging  to  the  defendant.  What,  then,  is  the  sole  and 
separate  property  of  a  married  woman  ?  It  is  whatever  pro- 
perty she  possesses  free  from  her  husband's  control  (Briggs 
agt.  Mitchell,  60  Barb.,  288-314 ;  Albany  Fire  Ins.  Co.  agt. 
Bay,  4  Comst.,  11 ;  Salter  agt.  Sutherland,  4  Alb.  Law  Jour., 
52 ;  Rawson  agt.  Penn.  ft.  R.  Co.,  48  N.  T.,  212 ;  Foster 
agt.  Conger,  42  How.,  176;  Clancy's  Husband  and  Wife, 
251 ;  Finch's  Law,  29 ;  Hamilton  agt.  Bishop,  8  Yerg.  R., 
38;  Gaines  agt.  Poor,  3  Mete,  [jffy.],  507;  10  Sim.  R.,  378; 
6  S.  &  RawMs  R.,  467;  4  E.  S.,  513,  515,  516). 

The  test  is  to  ascertain  whether  or  not  the  husband  has  any 
interest  in  or  control  over  it,  and  whether  or  not  it  is  liable 
for  his  debts. 

The  act  of  March  20th,  1860,  entitled  an  act  concerning  the 
rights  and  liabilities  of  husband  and  wife,  provides  in  its  first 
section  that  (1)  the  property  both  real  and  personal  which 
any  married  woman  now  owns ; 

(2.)  That  which  comes  to  her  by  descent,  devise,  bequest, 
gift  or  grant  • 

(3.)  That  which  she  acquires  by  her  trade,  business, 
labor,  etc. ; 

(4.)  That  which  a  woman,  married  in  this  state,  owns  at 
the  time  of  her  marriage,  shall  be  and  remain  her  sole  and 
separate  property,  *  *  *  and  shall  not  be  subject  to  the 
interference  or  control  of  her  husband  or  liable  for  his 
debts,  etc. 

Was  this  forty  dollars,  after  it  was  placed  in  the  defendant's 
hands,  her  own  money,  so  as  to  be  free  from  her  husband's 
control  ? 

Could  a  creditor  of  her  husband's  have  levied  upon  it  or 
compelled  her  to  pay  it  over  to  a  receiver?  And  could  not  a 
judgment  creditor  of  the  defendant  have  reached  it  and  have 
compelled  her  to  apply  it  on  his  debt  ?  (Leitch  agt.  Wells,  48 
N.  T.,  585.) 
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No  matter  what  she .  intended  to  do  with  the  money  after 
she  borrowed  it,  it  was  hers  to  do  what  she  chose  with.  She 
could  squander  it  or  invest  it ;  could  lend  it  to  her  son  or  lend 
it  to  a  bank. 

If  she  had  an  intention  at  the  time  she  borrowed  it  to  dis- 
pose of  it  in  a  particular  way,  she  could  have  changed  her 
mind  at  any  time  and  diverted  it  to  another  channel.  If  she 
intended  at  the  time  she  borrowed  it  to  let  her  son  have  it, 
she  could  notwithstanding  have  changed  her  mind  at  any  time 
and  have  deposited  it  in  a  bank. 

This  change  of  intention  could  not  affect  the  rights  of  the 
person  from  whom  she  borrowed  the  money.  And  had  she 
deposited  this  money,  and  if  it  remained  on  deposit  to  her 
credit  still,  could  she  defend  against  this  note  ? 

But  in  addition  to  matters  having  relation  to  her  sole  and 
separate  property,  a  married  woman  can  also  be  sued  in  rela- 
tion to  property  which  may  have  come  to  her  by  descent, 
devise,  bequest,  purchase,  or  the  gift  or  grant  of  any  person. 

These  six  ways  include  the  only  legal  means  of  acquiring 
title  to  property  that  has  belonged  to  another.  If  a  person 
has  any  property  except  his  own  productions,  through  agri- 
culture, etc.,  it  must  have  been  acquired  in  some  one  of  these 
six  methods.  * 

This  forty  dollars,  borrowed  money,  was  acquired  by  pur- 
chase, or  possibly  by  gift  or  grant.  Purchase  means  the 
acquisition  of  property  by  a  party's  own  act,  as  distinguished 
from  acquisition  by  act. of  law  (BurriWs  Law  Diet.,  842; 
Steph.  Com.,  355  ;  4  Kent  Com.,  373). 

Britton  speaks  of  purchasing  by  occupancy.  He  says  pur- 
chase may  be  made  even  by  shutting  up  bees,  fish,  or  other 
wild  animals  (ib.).  It  includes  every  lawful  mode  of  acquir- 
ing property  by  the  act  of  the  party  as  opposed  to  the  act  of 
the  law  (ib.).  A  loan  (for  consumption)  is  a  transfer  of  per- 
sonal property  such  as  corn  or  money,  to  be  consumed  by  the 
borrower,  and  to  be  returned  to  the  lender  in  kind  and 
quality  (Boumer  Law  Diet.,  vol,  2,  p.  156,  title  Mutuum; 
Vox,  XLV  9 
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Story  on  Bailments,  §  228).  The  title  to  the  articles  bor- 
rowed rests  in  the  borrower,  and  hence  the  defendant  may  be 
said  to  have  purchased  the  money  in  question,  or  she  may 
be  said  to  have  acquired  .the  money  by  grant,  which,  as  applied 
to  personal  property,  is  a  method  of  transferring  chattels  dis- 
tinguished from  a  gift  by  being  always  founded  on  some  con- 
sideration or  equivalent  (BurrilPs  Law  Diet.,  vol.  1,  p, 
548,  title  Grant). 

In  this  case  the  consideration  was  <the  promise,  express  or 
implied,  to  return  an  equivalent  in  kind.  This  forty  dollars, 
then,  was  the  defendant's  sole  and  separate  property,  because 
her  husband  had  no  control  over  it.  She  is  liable  on  her  pro- 
mise to  repay  it,  because  the  statute  declares  that  a  married 
woman  may  sue  and  be  sued  in  all  matters  having  relation  to 
her  sole  and  separate  property. 

Further,  she  acquired  this  forty  dollars  by  purchase  or 
grant,  as  we  have  seen,  and  is  hence  liable,  as  the  statute  also 
declares  that  a  married  woman  may  sue  and  be  sued  in  rela- 
tion to  any  property  that  she  may  acquire  by  grant,  purchase, 
the  same  as  if  she  were  sole. 

II.  The  defendant  had  a  separate  estate  independent  of  the 
one  acquired  by  borrowing  the  forty,  dollars. 

This  appears : 

1.  From  the  defendant's  own  statements,  which  are  uncon- 
tradicted. 

2.  From  the  ante-nuptial  agreement. 

The  defendant  after  making  such  statements,  calculated  if 
not  true  to  mislead  the  plaintiff  and  his  assignor,  is  estopped 
from  claiming  that  she  had  no  separate  property.  Moreover, 
by  the  ante-nuptial  contract  the  defendant  had  an  absolute 
interest  to  the  extent  of  $1,000,  with  interest  thereon,  in  the 
estate  of  her  husband.  This  contract  was  ante-nuptial,  and 
the  subsequent  marriage  was  a  good  consideration  for  it. 
Even  if  destroyed,  the  defendant's  interest  in  it  continued  the 
same,  for  if  her  husband  destroyed  it  during  her  absence  or 
without  her  consent  such  destruction  would  not  bind  her,  and 
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she  could  not  legally  consent, to  its  destruction,  for  the  law 
would  presume  conclusively  that  her  consent  was  owing  to 
the  compulsion  of  her  husband. 

This  was  an  interest  that  she  could  sell  or  pledge,  and 
thereby  raise  money  on  it.  The  annual  interest,  which  seems 
to  have  been  paid  every  year,  as  was  probably  the  under- 
standing of  the  parties,  notwithstanding  the  wording  of  the 
contract,  was  hers,  free  from  her  husband's  control.  Her 
husband's  creditors  could  not  have  taken  this  interest  from 
her,  but  her  own  creditors  could. 

III.  This  borrowed  money  benefited  the  separate  estate  of 
the  defendant,  because  it  at  once  increased  the  value  of  her 
estate  as  a  whole.     If  she  was  worth  $500  before  she  bor- 
rowed this  money  she  was  worth  $540  after  she  borrowed  it, 
subject  of  course  to  the  debt  created  by  the  act  of  borrowing. 

The  law  presumes  that  when  a  married  woman,  possessing 
a  separate  estate,  borrows  money,  it  benefits  her  estate, 
whether  the  use  to  which  she  actually  applies  it  proves  a 
benefit  or  an  injury. 

IV.  The  judgment  appealed  from  should  be  reversed,  with 
costs  to  abide  the  event. 

EBEN  BUTLER,  for  defendant  and  respondent. 

On  the  first  day  of  April,  1869,  the  defendant  borrowed 
forty  dollars  of  one  Polly  Kinne  and  gave  her  promissory  note 
therefor,  payable  in  one  year  from  date,  with  interest.  The 
defendant,  Rachael  Kinne,  was  at  the  time  a  married  woman, 
residing  with  her  husband  at  Syracuse.  There  is  no  evidence 
for  what  purpose  the  money  was  borrowed  or  to  what  use  it 
was  appropriated. 

There  is  no  evidence  that  the  defendant  had  any  trade  or 
carried  on  any  business  separate  from  her  husband.  There  is 
no  evidence  that  the  defendant  had  or  owned  any  property 
or  separate  estate,  but  on  the  contrary  it  appears  impliedly 
that  she  had  none.  There  is  no  evidence  that  any  of  the 
money  was  used  either  directly  or  indirectly  for  her  benefit. 
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There  is  no  evidence  that  the  money  was  loaned  upon  the 
strength  of  her  statements  or  representations. 

I.  In  order  to  reverse  the  judgment,  counsel  for  the  appel- 
lant must  contend  that  an  action  at  law  can  now  be  main- 
tained against  a  married  woman  upon  her  promissory  note 
the  same  as  though  she  were  a  feme  sole.     At  common  law 
the  promissory  note  of  a  married  woman  is  absolutely  void 
(Barton  agt.  Beere,  21  How.,  309 ;  Cobine  agt.  St.  John,  12 
id.,  333;  Vansteenburgh  agt.  Hoffman,  15  Barb.,  28). 

II.  An  action  is  not  maintainable  under  the  laws  of  this 
state  against  a  married  woman  to  recover  for  articles  sold  her 
when  she  is  not  engaged  in  carrying  on  any  trade  or  business, 
and  has  no  separate  property  or  estate  (Brown  agt.  Herman, 
14  Abb.,  395 ;  Schmitt  agt,  Costa,  3  ib.  [JT.  &],  188 ;  Barton 
agt.  Beere,  21  How,,  309). 

III.  In  order  to  maintain  this  action  the  plaintiff  must 
show  affirmatively  that  the  debt  was  contracted  either  for  the 
purpose  of  carrying  on  a  separate  trade  or  business,  or  for  the 
benefit  of  her  separate  estate,  or  for  her  own  benefit  upon  the 
credit  of  her  separate  estate  (Yale  agt.  Dederer,  18  N~.   Y., 
265;   S.  C.,  22  ib.,  450;    Owen  agt.  Cawley,  36  ib.,  603; 
Battin  agt.  Dillaye,  37  ib.,  38 ;  White  agt.  McNett,  33  ib., 
371). 

By  the  Court,  SMITH,  J. — This  action,  so  far  as  any  ques- 
tion is  raised  in  it  for  the  decision  of  the  court,  was  brought 
upon  a  promissory  note  of  forty  dollars,  made  by  the  defend- 
ant, when,  as  the  referee  finds,  she  was  a  married  woman  and 
had  no  separate  estate,  and  was  not  engaged  in  any  business 
separate  from  her  husband.  The  contracts  of  married 
women  are  still  invalid  at  common  law,  when  not  given  in 
the  cases  allowed  by  the  statute  of  March  20th,  1860,  entitled 
"  An  act  concerning  the  rights  and  liabilities  of  husband  and 
wife."  This  note  is  not  saved  by  this  or  any  other  statute. 
The  fact  that  the  defendant  had  at  the  time  an  expectation  to 
receive  money  upon  the  death  of  her  husband,  upon  an  ante- 
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nuptial  agreement,  does  not  vary  the  case  or  make  the  note 
valid.  It  was  clearly  void  when  given,  and  the  decision  of 
the  referee  holding  it  void  was  clearly  right.  The  judgment 
should  be  affirmed. 

Judgment  affirmed. 

(This  case  is  now  in  the  Court  of  Appeals.) 


70 


NEW  YORK  PRACTICE  REPORTS. 


Cockey  agt.  Hurd. 


K  Y.  STJPEKIOK  COURT. 

ELIZABETH  A.  COCKEY  et  al.,  plaintiffs  and  appellants,  agt. 
FREDERICK  N.  HURD,  defendant  and  respondent. 

The  power  of  the  court,   under  section  401   of  the  Code,   to  appoint  a 

referee  to  take  the  affidavit  or  deposition  of  a  party  for  the  purposes  of 

a  motion,  is  ample  and  sufficient. 
But  the  papers  on  such  an  application  must  disclose  the  necessity  for  it, 

by  a  statement  of  facts  and  circumstances  which,  in  the  discretion  of  the 

court,  will  authorize  the  appointment  of  the  referee. 

General  Term,  February,  1873. 

Before  BARBOUR,  C.  J.,  and  FREEDMAN,  SEDGWICK  and 
VAN  YORST,  JJ. 

APPEAL  from  order  setting  aside  an  order  of  reference  to 
take  defendant's  affidavit,  under  section  401  of  the  Code. 

S.  B.  BROWNELL1  &  JOHN  HcDoNALD,/br  appellants. 
CHARLES  C.  BIGELOW,  for  respondent. 

By  the  court,  FREEDMAN,  J. — The  sole  question  argued  on 
this  appeal  was  as  to  the  power  of  the  court  to  appoint  a 
referee  to  take  the  affidavit  or  deposition  of  a  party  for  the 
purposes  of  a  motion. 

Prior  to  the  Revised  Statutes  the  courts  possessed  no 
power  to  compel  the  making  of  an  affidavit  to  be  read  on  a 
non-enumerated  motion,  and  the  practice  was  either  to  trust 
to  voluntary  affidavits  or  to  award  a  feigned  issue  (Bacon 
v.  Magee,  7  Cow.,  515,  and  note). 

In  the  revision  of  the  statutes  made  in  1830  this  defect  was 
pointed  out  by  the  revisers,  and,  pursuant  to  their  suggestion, 
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a  statute  was  passed,  by  which  it  was  provided  that  whenever 
there  shall  be  a  motion  or  other  proceeding  in  the  supreme 
court,  in  which  it  shall  be  necessary  for  either  party  to  have 
the  deposition  of  any  witness  who  shall  have  refused  volun- 
tarily to  make  his  deposition,  the  court  may  direct  a  commis- 
sion to  be  issued  to  one  or  more  person s>  inhabitants  of  the 
county  in  which  such  witness  resides,  to  take  his  testimony. 
And  such  witness  could  be  subpenaed  to  attend  and  testify 
before  such  commissioners  in  the  same  manner  as  before 
referees,  and  with  the  like  effect ;  and  obedience"  to  such  sub- 
pena  was  enforced  in  the  same  manner  (1  R.  S.,  554, 
§§  24,  25). 

In  1840  another  act  was  passed,  by  which  it  was  enacted 
that  whenever  there  shall  be  a  motion  or  proceeding  pending 
in  the  superior  court  of  the  city  of  New  York,  in  which  it 
shall  be  necessary  for  either  party  to  have  the  deposition  of 
any  witness  who  may  be  within  the  jurisdiction  of  said 
court,  and  who  shall  have  refused  to  make  his  deposition 
voluntarily,  the  court  may  issue  a  summons  requiring  said 
witness  to  attend  before  a  judge  thereof  to  make  his  said 
deposition,  and  that  obedience  to  such  summons  may  be 
enforced  as  in  case  of  a  subpena  issued  by  said  court.  This 
statute  was  also  made  applicable  to  the  court  of  common 
pleas  (Laws  1840,  chap.  276,  §  3). 

By  chapter  462  of  the  laws  of  184T,  which  is  entitled 
"An  act  to  authorize  parties  in  civil  suits,  at  their  election,  to 
obtain  the  testimony  of  the  adverse  party,"  it  was  further 
provided  that  any  party  in  any  civil  suit  or  proceeding,  either 
in  law  or  in  equity,  may  require  any  adverse  party  to  give 
testimony,  under  oath,  in  the  same  manner  as  any  other  com- 
petent witness,  either  orally  upon  the  trial,  or  under  a  com- 
mission, or  conditionally,  or  for  the  purpose  of  having  his 
testimony  perpetuated. 

The  Code  abolished  the  action  to  obtain  discovery,  under 
oath,  in  aid  of  the  prosecution  or  defense  of  another  action 
(§  389),  and  substituted  therefor  the  examination  of  a  parry 
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as  a  witness  on  behalf  of  the  adverse  party  ;  so  that  under  it 
a  party  may  examine  his  adversary  as  a  witness,  in  the  same 
manner  as  aii}^  other  witness,  either  at  the  trial,  conditionally 
or  upon  commission  (§  390),  and  the  examination,  instead  of 
being  had  at  the  trial,  may  even  be  had  at  any  time  before 
trial,  at  the  option  of  the  party  claiming  it  (§  391).  The 
examination,  when  thus  taken  before  trial,  is  to  be  filed  in  the 
same  manner  as  the  examination  of  a  witness  taken  de  bene 
esse  is  required  to  be  filed,  and  may  thereupon  be  read  by 
either  party  "on  the  trial  (§  392). 

The  Code,  as  originally  enacted,  also  provided  that  no  per- 
son offered  as  a  witness  should  be  excluded  by  reason  of  his 
interest  in  the  event  of  the  action  (§  351  o/"1848).  But  the 
legislature  did  not  stop  here ;  and  by  the  amendments  of  the 
Code  in  1857  a  party,  except  in  a  few  specified  cases,  was 
made  a  competent  witness  for  himself. 

Notwithstanding  these  progressive  changes  in  the  law,  the 
courts  held,  up  to  February,  1862,  that  no  power  existed  to 
compel  a  party  to  make  an  affidavit  to  be  read  on  a  motion ; 
and  this  ruling  was  invariably  justified  by  the  supposed  pro- 
hibitory language  of  section  389  of  the  Code,  which  was  and 
still  is  to  the  effect  that  no  examination  of  a  party  shall  be 
had,  on  behalf  of  the  adverse  party,  except  in  the  manner 
prescribed  in  the  chapter  to  which  said  section  belongs  (Huelin 
agt.  Ridner,  6  Alb.,  19 ;  Palmer  agt.  Adams,  22  How.,  375). 

The  legislature  thereupon  passed  the  seventh  subdivision 
of  section  401  of  the  Code,  which  is  as  follows : 

"  When  any  party  intends  to  make  or  oppose  a  motion  in 
any  court  of  record,  and  it  shall  be  necessary  for  him  to  have 
the  affidavit  of  any  person  who  shall  have  refused  to  make 
the  same,  such  court  may,  by  order,  appoint  a  referee  to  take 
the  affidavit  or  deposition  of  such  person.  Such  person  may 
be  subpenaed  and  compelled  to  attend  and  make  an  affidavit 
before  such  referee,  the  same  as  before  a  referee  to  whom  it 
is  referred  to  try  an  issue ;  and  the  fee  of  such  referee  for 
such  service  shall  be  three  dollars  per  day." 
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Since  that  time  this  court  has  assumed  that  the  enactment 
of  this  subdivision  had  cured  the  defect,  and  has  acted  accord- 
ingly (Moses  agt.  Banker,  7  Hob.,  131) ;  and  in  F.isk  agt. 
The  Chicago,  Rock  Island,  and  Pacific  R.  R.  Co.  (3  Alb. 
N.  S.,  430)  the  supreme  court,  at  special  term,  so  held.  The 
court  of  common  pleas,  however,  expressed  a  contrary  opinion 
in  Hodgldns  agt.  The  Atlantic  and  Pacific  R.  R.  Co.  (5 
Abb.  N.  8.,  73) ;  and  that  case  and  the  one  now  before  us  are 
the  only  instances  in  which  the  power  of  the  court  to  order 
the  examination  of  a  party  in  the  manner  last  referred  to  has 
been  questioned. 

After  a  careful  examination  of  the  question  we  have  no 
doubt  as  to  the  existence  of  the  power.  The  former  statutes 
contain  the  word  "  witness  ;"  and  in  them,  as  well  as  in  the 
chapters  of  the  Code  that  relate  to  the  competency  and 
examination  of  parties  and  witnesses,  the  obvious  distinction 
between  a  party  and  a  witness  is  carefully  preserved.  The 
said  seventh  subdivision  of  section  401,  on  the  other  hand, 
uses  the  word  "  person,"  which,  according  to  the  lexicogra- 
phers, includes  every  living  human  being.  Lord  Denman's  act 
for  improving  the  law  of  evidence,  passed  August  22d,  1843, 
enacts :  "  No  person  offered  as  a  witness  shall  hereafter  be 
excluded  by  reason  of  crime  or  interest ;  *  *  *  but  every 
person  so  offered  may  be  admitted,  *  *  *  provided  that 
this  act  shall  not  render  competent  any  party  to  any  suit,"  &c. 
&c. ;  thus  showing  that  the  word  "person"  does  include  a 
party  unless  expressly  excepted.  The  same  express  excep- 
tion will  be  found  in  many  of  our  statutes,  whenever  a  party 
is  intended  to  be  excepted  (see,  particularly,  §§  398  and  399 
of  the  Code).  Now,  as  prior  to  the  enactment  of  the  said 
seventh  subdivision,  the  courts  did  possess  the  power  to  com- 
pel the  examination  of  any  person  competent  as  a  witness, 
with  the  single  exception  of  a  party,  and  no  exception  in 
favor  of  a  party  is  made  therein  ;  and  inasmuch  as  the  law- 
making  power  must  be  presumed  to  have  intended  something 
by  its  passage,  the  logical  conclusion  seems  to  be  that  parties 
VOL.  XLV  10 
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as  well  as  witnesses  were  intended  to  be  covered  by  that  pro- 
vision. This  will  still  more  clearly  appear  when  it  is  con- 
sidered that,  under  the  former  practice,  the  affidavit  of  a 
party  M-as  admissible  even  before  the  statute  of  1840,  in  the 
party's  own  behalf,  in  most  if  not  all  matters  heard  and 
determined  on  affidavits,  and  could  be  read  against  him  after 
it  had  been  made ;  and  that  the  decree  awarding  a  feigned 
issue  frequently  directed,  among  other  things,  that  the  plain- 
tiff or  the  defendant  should  attend  to  be  examined  (Graham's 
Pr.,  496).  For  these  reasons,  and  the  further  one  that  the 
history  and  course  of  the  legislation  of  this  state  plainly 
shows  that  it  has  at  all  times  been  the  settled  policy  of  the 
legislature,  as  the  representative  of  the  progressive  power  of 
the  state,  to  extend  the  right  of  the  examination  of  parties 
as  to  matters  connected  with  the  issues  as  well  as  to  such  as 
arise  upon  collateral  inquiries  (see  Winston  agt.  JEnglish,  44 
How.,  398),  we  can  come  to  no  other  conclusion  than  the  one 
above  indicated.  The  explanation  as  to  the  real  object  of 
the  amendment  which  Mr.  Justice  BARRETT  attempted  to 
give  in  5  Abb.  N.  8.,  75,  namely,  that  it  was  intended  thereby 
to  substitute  an  expeditious  and  simple  process  for  the  cum- 
bersome and  tedious  commission  so  long  in  vogue  in  the 
supreme  court,  rests  upon  too  narrow  grounds.  Other  courts 
did  possess  an  expeditious  process  by  simple  summons ;  and 
the  said  seventh  subdivision  is  made  applicable  in  express 
terms  to  all  the  courts  o£  record  in  the  state.  Surely  no  valid 
reason  can  be  perceived,  upon  grounds  of  public  policy,  why 
a  party  who  asks  a  favor  from  the  court  upon  his  own  affida- 
vit should  not  be  called  upon  by  his  adversary,  in  case  of 
necessity,  to  make  to  the  court  explanatory  or  qualifying 
statements  consistent  with  the  truth. 

Section  389  of  the  Code  stands  no  longer  in  the  way,  if  it 
ever  did.  There  is  no*such  repugnancy  between  this  section 
and  the  said  seventh  subdivision  as  calls  for  a  restricted  inter- 
pretation of  the  word  "  person,"  contained  in  the  latter.  The 
prohibition  contained  in  the  first  relates  to  an  examination 
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upon  the  merits  of  the  action,  to  an  examination  to  procure 
evidence  as  to  issuable  facts ;  while  the  said  seventh  subdi- 
vision relates  to  the  taking-  of  an  affidavit  or  deposition  to  be 
used  on  a  motion,  and,  consequently,  to  an  examination  upon 
collateral  questions  arising  during  the  progress  of  the  suit. 
Besides  that,  the  seventh  subdivision  referred  to  was  enacted 
long  after  the  389th  section,  and,  in  case  of  conflict,  would 
operate  as  a  modification  pro  tanto.  Section  389  was  enacted 
to  do  away  with  bills  of  discovery  in  aid  of  actions  pending ; 
and  it  was  for  that  reason  provided  that  no  examination  of  a 
party  should  be  had,  except  in  the  cases,  for  the  purposes, 
upon  the  conditions  and  with  the  consequences  specified  in 
the  succeeding  sections  of  the  same  chapter.  But  the  examina- 
tion thereupon  substituted  relates  solely  to  the  issues ;  and, 
when  thus  construed,  there  is  no  conflict  between  the  389th 
and  the  401st  sections  of  the  Code. 

We  are,  therefore,  clearly  of  the  opinion  that  the  power 
contended  for  by  the  appellants  exists  in  the  court.  But,  on 
the  other  hand,  we  cannot  sanction  an  attempt  to  procure  the 
examination  of  a  party  under  the  subdivision  in  question 
upon  papers  that  do  not  disclose  the  necessity  for  the  applica- 
tion. Such  necessity  must  be  made  to  appear  by  a  statement 
of  facts  and  circumstances.  Upon  this  point  the  motion 
papers,  as  pointed  out  by  the  learned  chief  justice,  are  radi- 
cally defective  (see,  also,  7  jRob.,  131) ;  and  in  consequence 
of  such  defect  the  order  appealed  from  must  be  affirmed. 

Order  affirmed,  with  ten  dollars  costs,  with  leave  to  appel- 
lants to  renew  motion  upon  payment  of  costs. 

SEDGWICK  and  VAN  VOKST,  JJ.,  concurred  in  the  foregoing 
opinion. 

BAKBOUE,  C.  J. — This  is  an  appeal  from  an  order  of  the 
special  term,  founded  upon  affidavits  and  notice  of  motion, 
setting  aside  and  vacating  an  ex parte  chamber  order,  which 
appointed  a  referee  to  take  the  affidavit  or  deposition  of 
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Frederick  N.  Hurd,  the  defendant,  under  the  401st  section 
of  the  Code. 

As  the  chamber  order  in  question  does  not  recite  the  papers 
on  which  it  was  founded,  as  required  by  the  rule  of  this  court, 
such  order  would  probably  have  been  set  aside  as  irregular  if 
that  defect  had  been  pointed  out  in  the  motion  papers ;  but 
it  was  not.  The  chamber  order,  however,  appears  to  have 
been  founded  upon  "  affidavit ;"  and  there  are  two  affidavits 
bearing  as  early  a  date  as  the  order,  and  which  may  be 
assumed  to  be  the  "affidavit"  mentioned  in  the  order.  One 
of  them  is  made  by  a  public  notary,  who  states  that  on  a  cer- 
tain day  he  presented  an  affidavit  to  the  defendant  and 
requested  him  to  verify  it,  and,  on  his  refusing  to  do  so, 
offered  to  correct  the  same,  if  incorrect ;  and  that  the  defend- 
ant refused  to  verify  it  or  to  have  it  corrected. 

The  other  affidavit,  which  is  that  of  the  attorney  in  the 
action,  states  the  legal  opinion  that  it  is  necessary  for  the 
plaintiffs  to  use  the  defendants'  affidavit  upon  a  motion ;  and 
that  the  affiant  believes"  the  facts  set  out  in  the  affidavit  are 
within  the  knowledge  of  the  witness.  But  he  states  no  facts 
tending  to  prove  that  his  belief  in  regard  to  that  matter  or 
his  legal  opinion  was  well  founded.  Nor  did  either  affidavit 
disclose  the  nature  of  the  action  or  defense,  or  the  subject- 
matter  even  of  the  proposed  affidavit.  Certainly,  then,  the 
papers  upon  which  the  order  at  chambers  was  made  were 
insufficient  to  warrant  its  emission ;  and  for  that  reason  the 
court  might,  properly,  have  set  it  aside. 

But  the  learned  judge  who  presided  at  special  term  vacated 
the  order,  upon  the  ground  that,  although  the  seventh  subdi- 
vision of  section  401  authorizes  a  party  to  an  action  to  obtain 
in  this  manner  the  affidavit  or  deposition  of  "  any  person," 
that  authority  does  not  extend  to  the  examination  of  a  party 
opponent,  inasmuch  as  the  389th  section  declares  that  no 
examination  of  a  party  to  an  action  shall  be  had  on  behalf  of 
the  adverse  party,  except  in  the  manner  prescribed  in  the 
sixth  chapter,  i.  e.,  as  a  witness  in  the  cause. 
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As  the  seventh  subdivision  of  section  401  was  inserted  in 
the  Code  as  an  amendment  long  subsequent  to  the  enact- 
ment of  section  389,  it  may  well  be  that  the  former  section 
ought  to  be  considered  as  a  modification,  pro  tanto,  of  the 
latter  to  such  an  extent,  at  least,  as  will  permit  a  party  to 
require  his  adversary  to  make  an  affidavit  of  such  facts, 
proven  to  be  within  his  knowledge,  as  may  appear  to  be 
necessary  for  the  purposes  of  a  motion,  provided  the  facts 
thus  sought  to  be  discovered  .are  of  such  a  nature  that  they 
cannot  be  established  upon  the  examination  of  the  party  as  a 
witness  under  the  provisions  of  the  sixth  chapter. 

It  is  not  necessary  to  consider  that  question  here,  however, 
as  the  affidavits  upon  which  the  original  order  was  based  are 
wholly  insufficient,  even  upon  this  theory. 

The  order  appealed  from  should  be  affirmed,  with  costs. 
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SUPREME  COURT. 

LEANDER    GROUSE,    appellant,   agt.    WASHINGTON    GARLOCK, 
respondent. 

It  is  possible  for  a  witness  to  state  a  fact  in  plain  and  concise  language  so 
as  to  convey  a  distinct  idea  of  his  meaning  to  his  hearers,  and  yet  he 
may  have  used  words  in  a  sense  entirely  different  from  that  in  which 
they  wtre  understood  by  the  hearers,  and  may  have  intended  to  convey 
an  essentially  different  meaning. 

But  it  will  not  be  presumed  that  he  did  not  use  the  words  in  their  ordi- 
nary, popular  signification.  It  is  for  the  party  alleging  such  a  use  of 
words  to  prove  it. 

In  this  action,  which  was  one  commenced  before  a  justice  of  the  peace  by 
the  plaintiff,  for  work,  labor  and  services  done  under  a  contract  for  a 
definite  period  at  a  fixed  sum  for  the  defendant,  and  a  discharge  of  the 
plaintiff  before  the  expiration  of  the  time  by  the  defendant,  the  justice 
upon  the  trial,  the  plaintiff  being  the  principal  witness,  gave  judgment 
for  the  plaintiff  for  fifty-four  dollars  and  seventy-four  cents,  from  which 
the  defendant  appealed  to  the  county  court,  where  the  judgment  of  the 
justice  was  reversed. 

The  county  judge  seemed  to  think  that  neither  performance  of  the  con- 
tract nor  excuse  for  non-performance  was  proved.  The  general  term 
on  appeal,  however,  thought  both  were  proved,  and  that  the  plaintiff 
had  proved  all  that  was  required  to  maintain  his  cause  of  action,  and 
reversed  the  judgment  of  the  county  court  and  affirmed  that  of  the 
justice. 

Fourth  Department,  General  Term,  Rochester,  April,  1873. 

Before  MULLIN,  P.  J.,  E.  DAEWIN  SMITH  and  TALCOTT,  JJ. 

THIS  action  was  commenced  before  a  justice  of  the  peace  to 
recover  of  the  defendant  on  a  special  contract  for  work  and 
labor,  and  on  a  general  count  for  work,  &c. 

The  defendant  put  in  an  answer  setting  up  the  pendency 
of  another  action  for  the  same  cause  of  action. 
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The  cause  was  adjourned,  and  on  the  adjourned  day  the 
plaintiff  appeared  before  the  justice  but  the  defendant  did  not. 

The  plaintiff  was  examined  in  his  own  behalf;  he  also 
called  two  other  witnesses  and  rested,  and  the  justice  ordered 
judgment  for  fifty- four  dollars  and  seventy-four  cents  dam- 
ages, besides  costs. 

From  this  judgment  the  defendant  appealed  to  the  county 
court,  and  that  court  reversed  the  judgment  on  two  grounds, 
viz. :  1st.  Because  the  justice  received  illegal  evidence  ;  and, 
2d.  No  cause  of  action  was  proved  before  the  justice.  The 
plaintiff  appeals  to  this  court  from  the  judgment  of  reversal. 

On  the  adjourned  day  the  plaintiff  amended  his  complaint, 
and  in  it  he  alleged  that  on  the  19th  of  April,  1870,  he  and 
defendant  entered  into  an  agreement  in  and  by  which  defend- 
ant hired  plaintiff  to  work  on  his  farm  for  eight  months  from 
the  23d  April,  1870,  and  he  agreed  to  pay  therefor  the  sum 
of  twenty-five  dollars  per  month  and  keep  for  plaintiff  two 
horses. 

That  plaintiff  commenced  work  on  the  day  agreed  upon 
and  worked  until  26th  September,  1870,  when  defendant  dis- 
charged plaintiff  and  there  was  due  plaintiff  $150  for  said 
work. 

There  was  a  second  count  for  work  and  labor  and  use  of 
plaintiff's  team  and  for  time  spent  for  plaintiff,  for  which  he 
claimed  damages  of  $200. 

On  the  trial  the  plaintiff  testified  in  substance  as  follows : 
"  I  made  a  bargain  to  work  for  defendant  on  his  farm  ;  com- 
menced the  23d  of  April  at  twenty-five  dollars  per  month, 
and  the  keeping  of  a  pair  of  horses  to  work  on  his  farm  ;  I 
was  to  work  them  for  him  when  he  wanted  them;  worked 
until  the  26th  of  September  under  said  contract,  losing  eight 
and  three-quarter  days ;  defendant  discharged  me  and  refused 
to  let  me  work  any  longer ;  the  whole  amount  of  labor  was 
$130.77 ;  he  paid  me  seventy-five  dollars  and  twenty-five 
cents  ;  deducting  for  lost  time  and  payments  made  there  is  a 
balance  due  me  of  forty-seven  dollars  and  eighty-four  cents  ; 
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before  I  went  to  work  for  him  I  took  him  four  or  five 
miles  to  Canajoharie  to  get  some  trees  with  my  team;  took 
two  days  and  was  worth  four  dollars  ;  went  for  a  doctor  one 
night  to  Utica,  worth  one  dollar  and  fifty  cents  ;  mowed  grass 
two  nights,  worked  over-time  mowing  with  machine,  worth 
one  dollar  ;  had  a  grain  bag  worth  forty  cents  ;  nothing  more 
paid ;  offered  to  work  out  my  time." 

Another  witness  testified  that  plaintiff  commenced  work 
for  defendant  about  the  first  of  April  and  continued  till  into 
September  ;  defendant  told  plaintiff  to  clear  out,  to  go  amongst 
the  neighbors  ;  plaintiff  then  asked  defendant  for  money  and 
he  replied  he  did  not  owe  him  any. 

Another  witness  testified  that  defendant  admitted  that  he 
hired  plaintiff  for  twenty-five  dollars  per  month  and  keep  his 
horses  for  him. 

The  justice  certified  that  the  foregoing  is  substantially  all 
the  evidence  given  in  the  cause. 

S.  J.  B  ARROWS,  attorney  for  appellant. 

I.  The  appellate  court  is  limited  to  the  grounds  stated  in 
the  notice  of  appeal,  and  the  judgment  of  the  justice  could 
not  be  reversed  for  errors  not  stated  or  appearing  in  the 
notice  of  appeal  (Code,  §  353  ;  Avery  agt.  WoodbecTc,  62  Barb., 
557 ;  JBush  agt.  Dennison,  14  How.,  310 ;  2  Waifs  L.  <&  P., 
778,  779).     We,  therefore,  submit  that  the  notice  of  appeal 
to  the  county  court  is  not  sufficient  to,  and  does  not  raise  the 
question  on  which  the  county  court  reversed  the  judgment  of 
the  justice. 

II.  All  legal  intendments  and  inferences,  if  they  are  to  be 
indulged  in  at  all,  will  be  in  support  of  and  not  against  the 
proceedings  and  judgment  of  the  justice  (Martin  agt.  Hough- 
ton^  31  How.,  82 ;  2  Waifs  L.  &  P.,  908,  and  cases  there 
cited;  Code,  §  366;  49  Barb.,  146  ;  31  N.  T.,  480). 

III.  The  complaint,  as  amended  before  the  justice,  contains 
two  counts,  one  for  a  breach  of  contract  in  discharging  the 
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plaintiff  and  the  other  for  work  and  labor  generally  ;  and  we 
submit  that,  under  either  count,  the  plaintiff  gave  ample  and 
sufficient  evidence  to  warrant  a  recovery  and  sustain  the  judg- 
ment rendered  by  the  justice,  and  that  the  county  court  erred 
in  reversing  the  same. 

1.  The  plaintiff  testifies  that  he  made  a  contract  to  work 
fpr  the  defendant  on  his  farm  in  Frankfort ;  that  he  com- 
menced April  23d  at  twenty-five  dollars  per  month  and  the 
keeping  of  a  pair  of  horses  to  work  on  defendant's  farm  ;  that 
he  commenced  work  under  this  contract  the  23d  of  April 
and  worked  until  the  26th  day  of  September,  losing  eight 
and  three-quarter  days'  time,  when  the  defendant '  discharged 
him  and  refused  to  let  him  work  any  longer;  that  the  whole 
amount  of  his  work  amounted  to  $130.77;  that  defendant 
had  paid  him  seventy-five  dollars  and  twenty-five  cents ;  that 
the  lost  time  was  worth  seven  dollars  and  sixty-eight  cents, 
making  in  all,  that  the  defendant  had  paid  him,  eighty-two 
dollars  and  ninety-nine  cents,  leaving  a  balance  of  forty-seven 
dollars  and  eighty-four  cents ;  that  he  done  other  work  for 
the  defendant  before  the  contract  was  made,  worth  four  dol- 
lars, and  another  item  worth  one  dollar  and  fifty  cents ;  that 
he  worked  overtime  worth  one  dollar,  and  that  defendant 
had  a  grain  bag  of  him  worth  fifty  cents,  making  in  all  the 
sum  of  fifty-four  dollars  and  eighty-four  cents,  the  precise  sum 
for  which  the  judgment  of  the  justice  was  rendered  ;  that  no 
part  of  this  difference  had  been  paid,  and  that  at  the  time  the 
defendant  discharged  him  he  offered  to  work  his  time  out  as 
well  as  since  that  time. 

2.  This  evidence  is  not  disputed  and  must  be  taken  to  be 
true  in  the  case,  and  if  the  plaintiff  was  discharged  before  the 
end  of  his  time  he  had  one  of  three  remedies,  either  of  which 
he  might  pursue  at  his  election  :     "  1.  He  may,  the  moment 
the  contract  is  broken,  bring  a  special  action  to  recover  the 
damages  arising  from  the  breach.     2.  He  may  treat  the  con- 
tract as  rescinded  and  immediately  sue  on  the  quantum  m,eruit 
for  the  work  actually  performed ;  or,  3.  He  may  wait  until 
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the  termination  of  the  period  for  which  he  was  hired,  and  claim 
as  damages  the  wages  agreed  to  be  paid  by  the  contract "  (Col- 
bum  agt.  Woodworth,  31  Barb.,  381 ;  2  Smith's  Leading  Cases, 
p.  27,  notes  to  Cutter  agt.  Powell  •  1  Cowerfs  Tr.  by  Kings- 
ley,  p.  136). 

IY.  If  the  plaintiff  was  discharged  by  the  defendant  and 
the  defendant  refused  to  let  him  work  his  time  out  as  the 
plaintiff  testified  and  as  appears  by  the  evidence  in  the  case, 
it  was  a  breach  of  the  contract  by  the  defendant,  which  enti- 
tled the  plaintiff  to  bring  this  action  at  once  to  recover  for 
the  labor  already  performed,  and  he  was  not  bound  to  wait 
until  the  termination  of  the  period  for  which  he  was  hired 
before  he  could  bring  the  same  (Colburn  agt.  Woodworth,  31 
Barb.,  381 ;  Burtis  agt.  Thompson,  42  N.  Y.,  246 ;  Crist 
agt.  Armour,  34  Barb.,  378). 

Y.  The  presumption  is  the  plaintiff  done  his  duty  to  the 
defendant  and  was  duly  performing,  and  would  have  fully  kept 
and  performed,  the  contract  on  his  part  but  for  being  dis- 
charged by  the  defendant ;  and  if  it  were  otherwise,  or  the 
defendant  had  cause  for  discharging  the  plaintiff,  it  was  for 
him  to  show  that  fact  on  the  trial  and  not  abandon  the  case 
after  the  joining  of  issue  and  adjournment,  as  the  case  shows 
he  did, 

YI.  The  justice  did  not  err  in  not  dismissing  the  case  at 
the  joining  of  the  issue  on  receiving  the  answer  of  defendant 
of  the  commencement  of  a  former  suit  in  bar. 

1.  The  answer  does  not  show  that  the  alleged  former  suit 
was  still  pending.     This  is  essential  in  such  an  answer  and 
cannot  be  omitted  (CPBrien  agt.  Lloyd,  1  Sweeny,  19). 

2.  There  was  not  then  or  at  any  time  any  proof  offered  or 
given  of  the  pendency  of  the  alleged  action. 

We  submit,  therefore,  that  there  was  ample  and  sufficient 
evidence  before  the  justice  to  warrant  and  sustain  the  judg- 
ment by  him,  and  that  the  judgment  of  the  county  court 
should  be  reversed  and  that  of  the  justice  affirmed, 
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I.  The  learned  county  judge  reversed  the  judgment  of  the 
justice  for  two  principal  reasons  ; 

1st.  That  the  plaintiff  failed  to  show  a  performance  of  the 
contract  (if  there  was  one  proven  on  the  trial),  and, 

2d.  The  admission  of  incompetent  evidence. 

It  is  well  settled  that  the  defendant  waives  nothing  by  not 
appearing  at  the  trial,  and  if  the  justice  admitted  any  incom- 
petent or  improper  evidence,  the  defendant  may  have  the 
benefit  of  the  objectionable  evidence  on  appeal,  the  same  as 
though  he  had  appeared  on  the  trial  and  there  made  his 
objection  {Clark  agt.  Van'Vracken,  20  JSarb,,  278  ;  Perkins 
agt.  Stebbins,  29  id.,  523  ;  Armstrong  agt.  Smith,  44  id.,  120). 

II.  The  plaintiff  failed  to  show  a  performance  of  his  con 
tract,  if  any  was  shown  to  have  been  made. 

1.  There  was  no  contract  shown  by  any  legal  evidence. 

2.  But  assuming  that  a  contract  might  be  spelled  out  of 
what  the  plaintiff  says,  it  was  a  contract  to  work  eight  months 
at  twenty-five  dollars  per  month,  and  the  keeping  of  a  pair  of 
horses  to  work  on  the  defendant's  farm. 

3.  It  appears  from  the  evidence  of  the  plaintiff  that  he  lost 
eight  and  three-quarter  days. 

No  excuse  is  shown  for  this  loss  of  time — a  third  of  a  work- 
ing month. 

It  not  only  shows  a  non -performance  of  the  alleged  agree- 
ment, but  shows  a  violation  of  it. 

4.  It  appears  from  the  alleged  contract  that  the  plaintiff 
was  to  keep  his  team  of  horses  on  the  defendant's  farm  and 
work  them  when  wanted. 

He  shows  no  performance  or  offer  to  perform  this  part  of 
the  contract. 

5.  It  was  incumbent  upon  the  plaintiff  to  show  a  perform- 
ance of  his  contract  or  an  offer  to  perform  ;  and  not  having 
done  so,  the  county  judge  rightfully  reversed  the  judgment. 

III.  The  justice  received  incompetent  and  improper  evi- 
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dence.     In  fact,  there  is  very  little,  if  any,  competent  or 
proper  evidence  in  the  case. 

1.  With  relation  to  the  price  agreed  upon  for  the  services 
the  plaintiff  says :  "  I  commenced  work  on  the  twenty-third 
day  of  April  at  twenty-five  dollars  per  month." 

This  is  all  there  is  upon  that  part  of  the  contract. 
This  was  incompetent  and  improper. 

2.  The  plaintiff  says  again  :  "  The  whole  amount  of  labor 
was  $130. T7." 

This  was  also  incompetent  and  improper. 

3.  Again  the  plaintiff  says :  "  Paid  me  seventy-five  dollars 
and  twenty-five  cents  ;  lost  time,  eight  and  three-quarter  days, 
worth  seven  dollars  and  sixty-eight  cents.     Making  all  he  has 
paid  me   eighty-two  dollars  and  ninety-nine  cents,  leaving  a 
balance  of  forty-seven  dollars  and  eighty-one  cents  due  me  for 
work  under  this  contract  by  the  month." 

In  other  words,  the  plaintiff  calculates  the  number  of  days 
lost  time  at  twenty-five  dollars  per  month,  and  gives  the 
defendant  credit  for  that  amount  by  adding  it  to  the  amount 
paid  him  and  deducting  that  amount  from  the  amount  he  had 
earned  for  the  whole  time  worked  at  twenty-five  dollars  per 
month. 

This  is  a  short  and  rather  novel  way  of  making  up  the 
account.  But  he  made  an  error  in  his  calculations.  His  work 
•will  not  prove. 

It  was  all  incompetent  and  improper. 

4.  The  opinion  of  the  plaintiff,  as  to  the  value  of  the  vari- 
ous items  set  forth,  was  incompetent  and  improper.     He  was 
not  shown  incompetent. 

5.  Again,  it  does   not  appear  that  the  plaintiff  went  to 
Canajoharie  with  his  team  at  the  request  of  the  defendant; 
nor  at  whose  request  or  for  whom  he  went  for  the  doctor, 
nor  for  whom  he  mowed  the  grass,  nor  who  had  the  grain 

«• 

This  evidence  was  all  incompetent  and  improper. 

IV.  The  learned  county  judge   committed   no   error  in 
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reversing  the  judgment  of  the  justice,  and  the  judgment  of 
the  county  court  should  be  affirmed  by  this  court. 

By  the  Court,  MDLLIN,  P.  J. — The  county  judge  delivered 
an  opinion  assigning  his  reasons  for  reversing  the  judgment. 

The  first  objection  the  learned  judge  makes  to  the  action 
of  the  justice  is  that  the  plaintiff  testified  to  the  whole  amount 
of  his  labor,  but  gives  no  facts  whereby  any  legal  conclusion 
can  be  arrived  at  as  to  whether  the  labor  amounted  to  that  or 
not. 

I  am  unable  to  conceive  of  any  other  facts  that  were 
required  to  ascertain  the  amount  due  him  under  the  contract. 
He  gave  the  day  on  which  he  commenced  work  and  the  day 
he  quit  work,  and  the  wages  defendant  agreed  to  pay,  and  the 
number  of  days  plaintiff  did  not  work  for  defendant.  These 
data  are  all  that  could  be  required. 

The  justice  was  not  bound  to  accept  the  result  of  plaintiff 's 
calculation  if  it  was  erroneous,  but  there  can  be  no  objection 
to  the  witness  making  this,  if  he  makes  it  correctly.  A  spe- 
cial contract  was  clearly  proved.  The  county  judge  seems  to 
think  that  neither  performance  nor  excuse  for  non-perform- 
ance Was  proved.  It  seems  to  me  that  both  were  proved. 
Plaintiff  swears  he  worked  for  defendant  from  23d  April  to 
26th  September  under  the  contract,  and  on  the  last-mentioned 
day  he  was  discharged,  or  as-  the  other  witness  expressed  it, 
he  was  told  to  go  among  the  neighbors.  The  plaintiff  per- 
formed as  long  as  defendant  would  permit.  When  he  was 
ordered  off,  it  was  his  right  to  leave  and  recover  for  his  wages 
already  earned. 

The  judge  says  the  plaintiff  does  not  show  how  or  why  he 
was  discharged.  He  certainly  shows  how  he  was  discharged, 
the  reason  why  he  might  not  know.  The  judge  says  that  this 
answer,  that  he  was  discharged,  was  a  mere  conclusion  of  the 
witness.  Webster  says  that  one  definition  of  the  word  dis- 
charge, is  to  dismiss  from  service. 

There  is  no  room  for  two  opinions  as  to  what  the  witness 
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said,  and  no  room  for  argument  as  to  his  meaning.  So  far 
from  being  a  conclusion  of  the  witness,  it  is  the  statement  of 
a  fact. 

It  is  possible  for  a  witness  to  state  a  fact  in  plain  and  con- 
cise language  so  as  to  convey  a  distinct  idea  of  his  *meaning 
to  his  hearers,  and  yet  he  may  have  used  words  in  a  sense 
entirely  different  from  that  in  which  they  were  understood 
by  the  hearers,  and  may  have  intended  to  convey  an  essen- 
tially different  meaning.  But  it  will  not  be  presumed  that 
he  did  not  use  the  words  in  their  ordinary,  popular  significa- 
tion. It  is  for  the  party  alleging  such  a  use  of  words  to 
prove  it. 

We  cannot  affirm  that  the  witness  Austen  did  not  state  the 
whole  conversation  with  defendant  when  he  heard  defendant 
tell  plaintiff  to  clear  out,  nor  that  any  additional  words  used 
by  him  would  have  changed  the  sense. 

It  seems  tome  the  plaintiff  proved  all  that  he  was  required 
to  prove  to  maintain  his  cause  of  action. 

The  judgment  of  the  county  court  must  be  reversed,  and 
that  of  the  justice  affirmed. 
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K.  Y.  COMMON  PLEAS. 

THOMAS    CAMPBELL,   plaintiff  and  respondent,   agt.  HENRY 
KEARNEY  and  another,  defendants  and  appellants. 

Where,  in  an  action  for  killing  plaintiff's  horse  through  the  negligence  of 
the  defendants'  employe,  the  evidence  showed  that  the  defendants' 
horse,  which  the  employe  was  driving,  caught  his  tail  around  the  reins, 
opposite  plaintiff's  place  of  business,  and  began  to  back,  and  backed 
against  plaintiff's  horse  and  wagon,  standing  near  the  curbstone  oppo- 
site plaintiff's  place,  by  means  of  which  plaintiff's  horse  (not  being 
hitched),  took  fright  and  ran  away,  by  which  it  received  injuries  result- 
ing in  its  death  soon  afterwards : 

Held,  that  the  question  of  defendants'  negligence,  as  well  as  the  plaintiff's 
contributory  negligence,  having  been,  as  questions  of  fact,  submitted 
to  the  jury,  and  they  having  found  a  verdict  for  the  plaintiff,  this  court 
would  not  disturb  the  verdict,  and  hold,  as  matter  of  law,  that  the 
defendant  was  not  guilty  of  negligence,  whatever  might  be  their  own 
views  on  the  subject. 

General  Term,  March,  1873. 

Present  DALY,  Ch>  J.;  ROBINSON  and  LOKW,  JJ. 

APPEAL  from  a  judgment  of  the  third  district  court. 

This  action  was  brought  by  the  plaintiff  to  recover  the 
value  of  a  horse  belonging  to  him,  which  was  killed  by  reason 
of  the  alleged  carelessness  and  negligence  of  the  defendants' 
servant. 

On  the  trial  the  value  of  the  horse  was  proved  to  be  from 
$125  to  $150. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  sixty 
dollars,  for  which  sum,  together  with  costs  and  extra  costs, 
amounting  in  all  to  $81.50,  judgment  was  entered. 

The  defendants  appealed  to  this  court. 
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JOHN  L.  LINDSAY,/*?;-  defendants  and  appellants. 
W.  C.  CARPENTER,  for  plaintiff  and  respondent. 

By  the  court,  LOEW,  J. — It  appears  that,  on  a  warm  day  in 
the  month  of  June,  1871,  the  defendants'  horse,  in  the  act  of 
brushing  the  flies  off  his  body,  and  while  being  driven  along 
Sixth  avenue,  nearly  opposite  to  the  plaintiff's  place  of  busi- 
ness, got  one  of  the  reins  under  his  tail,  which 'caused  him  to 
become  restive,  and  to  move  backward,  thus  coming  in  con- 
tact with  the  plaintiff's  horse  and  wagon,  at  that  time  stand- 
ing in  the  street,  close  to  the  curbstone,  whereby  the  latter 
horse  was  frightened  and  ran  away,  in  consequence  of  which 
it  sustained  injuries  which  resulted  in  its  death  two  days 
thereafter. 

Now,  although  after  a  careful  perusal  of  all  the  evidence  in 
the  case,  I  am  not  altogether  satisfied  that  the  injury  com- 
plained of  was  caused  by  reason  of  the  carelessness  or  negli- 
gence of  the  defendants'  employe,  who  drove  the  horse  on  the 
occasion  referred  to,  yet,  on  the  other  hand,  1  do  not 
think  that  the  judgment  should  be  disturbed  by  an  appellate 
tribunal. 

On  the  trial  one  of  the  plaintiff's  witnesses,  who  saw  the 
occurrence,  testified  that  he  is  in  the  habit  of  driving  horses, 
and  that  a  horse  can  be  managed  notwithstanding  he  has  his 
tail  over  one  of  the  reins,  and  further  that  the  defendants' 
driver  might  have  stopped  the  plaintiff 's  horse  ftom  running 
away. 

In  this  latter  *dew  he  was  corroborated  by  .the  testimony 
of  another  witness,  who  also  saw  the  accident  and  was 
examined  on  the  part  of  the  plaintiff. 

This  evidence  was  sufficient  to  carry  the  case  to  the  jury, 
and  they  having  by  their  verdict  found  that  the  defendants' 
employe  was  guilty  of  negligence,  I  do  not  think  that  we 
would  be  warranted  in  holding,  as  matter  of  law,  that  he  was 
not,  whatever  our  own  views  might  be  on  the  subject. 

I  also  incline  to  the  opinion  that,  in  order  to  reach  a  cor- 
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rect  conclusion  whether,  in  a  particular  case,  a  party  who 
leaves  a  horse  standing  in  a  public  thoroughfare,  without 
being  fastened  or  attended  by  any  one,  is  guilty  of  negligence  ; 
the  disposition  and  habits  of  the  animal,  the  place  where  and 
the  length  of  time  it  is  left  standing,  as  well  as  other  sur- 
rounding circumstances,  must  be  taken  into  consideration. 

I  therefore  think  that  the  question  whether  or  not  the 
plaintiff  was  guilty  of  contributory  negligence  was  one  of 
fact,  which  was  properly  left  to  the  jury  for  their  djetermina- 
tion  (Park  agt.  O'Brien,  23  Conn.,  339). 

The  judgment  of  the  court  below  should  be  affirmed. 

DALY,  Ch.  «/.,  and  ROBINSON,  */.,  concurred. 
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K.  Y.  SUPERIOR  COURT. 

THE  GOKHAM  MANUFACTURING  COMPANY  agt.  WILLIAM  G. 
FAKGO,  President  of  the  American  Merchants'  Union 
Express  Company. 

Where  a  package  contains  money  or  coin,  and  its  external  appearance  is 
in  harmony  with  its  contents,  and,  in  connection  with  the  size  and 
weight  of  the  package,  indicates  clearly  that  it  is  not  one  containing 
ordinary  merchandise,  and  there  is  no  claim  that  any  verbal  misstate- 
ment  has  been  made  by  any  one,  or  to  anyone,  as  to  its  contents,  on  its 
delivery  to  an  express  company  or  common  carrier  for  transportation, 
the  rule  is  that  the  consignor  is  not  bound'  to  volunteer  any  information 
to  the  carrier,  or  make  any  statement  whatever  as  to  its  contents,  unless 
he  is  asked  by  the  carrier. 

The  carrier  is  bound  to  make  the  inquiry  as  to  the  value  of  the  box 
or  package  delivered  to  him,  and  the  owner  must  answer  at  his  peril ; 
and  if  such  inquiries  are  not  made,  and  it  is  received  for  such  price  for 
transportation  as  is  asked  with  reference  to  its  bulk,  weight  or  external 
appearance,  the  carrier  is  responsible  for  the  loss,  whatever  may  be  its 
value. 

General  Term,  March,  1873. 

Before  MONELL  and  FKEEDMAN,  JJt 

THIS  action  was  brought  for  the  loss  of  a  package  of  silver 
coin,  received  by  the  American  Merchants'  Union  Express 
Company  for  carriage. 

The  evidence  on  the  trial  established  the  following  facts : 

In  June,  1869,  plaintiff's  agent  purchased  for  account  of 
the  plaintiff  from  one  Elliot,  in  Newburyport,  Mass.,  a  lot 
of  Haytien  silver  coin,  worth  $339.90  in  United  States  cur- 
rency, which  price  the  company  paid  him  therefor.  Elliot 
was  directed  to  forward  the  coin  by  express  to  plaintiff,  at, 
Providence,  R.  I. 

He  packed  the  coin  in  a  wooden  box  about  seven  to  eight 
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inches  long,  and  about  five  or  six  inches  high  and  wide.  The 
box  was  made  of  three-fourths  or  seven-eighths  boards.  The 
coin  weighed  nearly  nineteen  pounds,  and,  with  the  bo^, 
about  twenty  pounds.  The  box  was  rolled  up  in  heavy  brown 
paper,  tied  with  heavy  twine,  and  sealed  with  green  sealing 
wax  at  every  crossing  of  the  twine,  and  on  the  knot  where  it 
was  tied,  stamped  with  a  ten  dollar  gold  piece.  It  was 
directed  to  plaintiff,  Providence,  Rhode  Island,  and  delivered 
by  Elliot  to  Gillett  &  Co.,  proprietors  of  the  Newburyport 
and  Boston  Express. 

Nothing  was  said  as  to  the  charges  on  the  box.  Gillett 
fixed  the  charge  at  what  he  thought  proper,  and  collected  it 
from  the  defendant.  He  charged  twenty-five  cents,  which 
was  the  ordinary  charge  for  merchandise,  and  less  than  the 
ordinary  charge  for  coin.  Elliot  testified  that  he  told  Gillett 
that  the  box  was  a  valuable  one,  and  that  it  contained  silver ; 
but  Gillett  denied  it,  and  also  denied  any  knowledge  as  to  its 
contents.  Gillett  &  Co.'s  driver  delivered  the  package  at 
Boston  to  the  receiving  clerk  of  the  defendant,  who  paid  the 
driver  Gillett  &  Co.'s  charge ;  and  the  driver  delivered  it  to 
the  defendant  in  the  same  manner  in  which  he  was  accus- 
tomed to  deliver  ordinary  merchandise.  The  driver  had  not 
been  informed  by  Gillett  and  did  not  know  what  the  package 
contained,  or  that  it  was  valuable,  and  did  not  state  what  it 
contained ;  nor  was  he  asked  any  questions. 

Defendant's  office  in  Boston  contains  two  counters  or 
departments,  about  thirty  feet  apart ;  one  intended  for  money 
or  valuable  packages,  the  other  for  ordinary  merchandise. 
The  merchandise  department  is  nearest  the  door;  and  the 
clerk  at  that  counter  is  accustomed  to  ask  the  value  of  pack- 
ages brought  to  him,  and  to  send  persons  bringing  money 
packages  to  the  other  counter.  He  did  not  ask  the  value  of 
this  package,  because  the  person  who  brought  it  was  an 
expressman.  He  inferred  that  it  was  merchandise  from  the 
sum  which  the  previous  carrier  had  charged.  The  package 
left  defendant's  Boston  office  about  a  quarter  to  three  on  that 
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day,  and  was  never  heard  of  after  that  time.  Search  was 
made,  but  it  was  never  traced,  and  defendant  was  never  able 
tq  find  it. 

Defendant  also  proved  the  custom  of  his  company  to  take 
special  care  of  money  packages,  and  to  charge  a  greater  com- 
pensation therefor  than  for  ordinary  merchandise;  that,  by 
the  act  of  the  previous  carrier  in  delivering  it  at  the  wrong 
counter,  his  company  was  led  to  believe,  and  did  believe, 
that  the  package  was  not  a  valuable  one,  and  was  thereby 
led  and  induced  to  treat  and  care  for  the  said  package  as 
ordinary  merchandise,  and  not  as  a  package  of  money,  coin 
or  valuables. 

At  the  close  of  the  testimony  on  both  sides,  the  court  held 
that  there  was  no  question  for  the  jury  to  pass  upon,  and 
directed  the  jury  to  find  a  verdict  for  the  plaintiff  for  $407.39  ; 
to  which  ruling  and  direction  defendant's  counsel  excepted. 

The  jury  rendered  a  verdict  as  directed,  and  the  court 
ordered  the  entry  of  judgment  to  be  suspended,  and  the 
exceptions  to  be  heard  in  the  first  instance  at  general  term. 

THOMAS  M.  NORTH,  for  plaintiff . 
BEARDSLEE  &  COLE, /or  defendant. 

By  the  court,  FKEEDMAN,  </. — The  American  Merchants' 
Union  Express  Company  was,  in  respect  to  the  package  in 
question,  a  common  carrier.  The  package  was  addressed  to 
well  known  manufacturers  of  silver.  There  was  no  fraud, 
imposition,  unfair  concealment  or  disguise  of  the  package,  so 
as  to  entitle  the  defendant  to  claim  the  benefit  of  the  rule  laid 
down  in  Warner  agt.  Western  Transportation  Company  (5 
Robt.,  490).  The  external  appearance  of  the  package  was  in 
harmony  with  its  contents,  and,  in  connection  with  the  size 
and  weight  of  the  package,  indicated  clearly  that  the  latter 
was  not  one  containing  ordinary  merchandise.  No  proof 
was  adduced  that  coin  is  not  commonly  packed  as  this  was ; 
and  there  is  no  claim  that  any  verbal  misstatement  was  made 
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by  any  one  or  to  any  one  in  the  matter.  In  such  case  the 
rule  is  that  a  consignor  is  not  bound  to  volunteer  any  infor- 
mation to  the  carrier,  or  make  any  statement  whatever,  unless 
he  is  asked  by  the  carrier. 

The  carrier  is  bound  to  make  the  inquiry  as  to  the  value 
of  the  box,  or  the  articles  delivered  to  him,  anol  the  owner 
must  answer  at  his  peril ;  and  if  such  inquiries  are  not  made, 
and  it  is  received  for  such  price  for  transportation  as  is  asked 
with  reference  to  its  bulk,  weight,  or  external  appearance, 
the  carrier  is  responsible  for  the  loss,  whatever  may  be  its 
value. 

Defendant's  receiving  clerk  testified  that  it  was  the  general 
rule  to  ask  the  question,  "  What  is  the  value  of  this  package  ? " 
and,  if  information  was  refused,  not  to  decline  carrying,  as 
the  company  lawfully  might,  but  to  receive  the  package  and 
to  place  on  the  receipt  "  Value  asked;  not  given."  But  in 
this  case  he  asked  no  questions  and  undertook  to  use  his  own 
judgment.  And,  finally,  it  should  be  pointed  out  that  the 
defendant  did  not  show  under  what  circumstances  the  pack- 
'  age  was  lost,  or  show  that  its  loss  resulted  from  the  difference 
in  care,  which  the  company  was  accustomed  to  exercise 
toward  merchandise  and  valuable  packages. 

From  this  it  follows  that,  being  a  common  carrier  and 
having  received  the  package  without  a  special  contract  in 
limitation  of  the  common-law  liability,  and  the  same  having 
been  lost  while  in  the  carrier's  possession,  but  not  through 
the  act  of  God  or  of  the  public  enemy,  the  company  is  liable 
for  its  value  within  the  general  rule  as  to  the  responsibility 
of  common  carriers;  and  as  no  request  was  made  for  the 
submission  of  the  case,  or  of  any  particular  question  of  fact 
involved  therein  to  the  jury,  a  verdict  was  properly  directed 
in  favor  of  the  plaintiff  (Schrqff  agt.  Bauer,  42  How.,  348). 

Defendant's  exceptions  should  be  overruled,  and  judgment 
absolute  ordered  for  plaintiff  on  the  verdict,  with  costs. 

MONELL,  «/.,  concurred. 
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N.  Y.  SUPERIOR  COURT. 


ADELIA  SICKELS  and  MAKGAEETTA  M.  SICKELS,  plaintiffs  and 
respondents,  agt.  WEIGHT  GILLIES  and  JAMES  "W.  GILLIES, 
defendants  and  appellants. 

In  an  action  upon  a  promissory  note,  given  by  the  defendants  to  the 
plaintiffs,  the  defendants  pleaded  specially  a  want  of  consideration  by 
alleging  and  proving  that  the  money  for  which  the  note  was  given 
belonged  to  the  plaintiff's  brother,  which  was  deposited  with  them  by 
him,  in  trust,  to  pay  the  plaintiffs  what  they  might  require  during  his 
absence,  and  the  remainder,  if  any,  to  himself  on  his  return  ;  and  that 
the  defendants,  in  pursuance  of  such  trust,  paid  to  plaintiffs  a  portion 
of  said  sum  during  such  absence,  and  tile  remainder  to  the  brother  on 
his  return  home ;  and  the  plaintiffs  claimed  and  proved  that  the  money 
belonged  to  the  plaintiffs  and  was  deposited  with  the  defendants,  when 
the  note  was  given,  in  the  presence  of  their  brother,  before  he  went 
away,  for  safe  keeping,  they  believing  the  defendants  to  be  responsible. 

Held,  that,  under  this  contradictory  and  irreconcilable  evidence,  the  court 
could  not  disturb  the  verdict  of  the  jury  for  the  plaintiffs,  and  as  the 
defendants  omitted  to  move  for  the  directi6n  of  a  verdict,  they  stand 
precluded  from  alleging  that  the  verdict  was  against  the  weight  of 
evidence. 

General  Term,  March,  1873. 

Before  MONELL,  P.  </.,  FEEEDMAN  and  CUETIS,  JJ. 

THE  action  was  brought  upon  a  promissory  note  made  by 
the  defendants  and  payable  to  the  plaintiffs. 

The  answer  admits  the  making  of  the  note ;  pleads  pay- 
ment, and  then  sets  forth,  by  way  of  a  separate  defense : 

Defendants  further  say  that  the  said  instrument  was  signed 
for  the  purposes  following,  as  a  mere  memorandum  and  not 
otherwise,  to  wit :  One  John  Sickels,  about  the  date  of  said 
memorandum,  then  being  in  the  employ  of  these  defendants, 
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deposited  with  these  defendants  the  sum  of  $320,  therein 
mentioned,  to  be  paid  to  the  plaintiffs  if  they  should  require 
and  demand  the  same  during  his  expected  absence  from  the 
city  of  New  York,  and  if  not  required  and  demanded,  to  be 
returned  to  said  John  Sickels.  That,  during  his  said  absence 
from  the  city  of  New  York,  the  plaintiffs  never  asked, 
claimed  or  demanded  from  the  defendants  any  further  sum 
than  the  sum  of  $100,  which  was  duly  paid  to  them ;  that, 
soon  thereafter,  and  upon  the  return  of  said  John  Sickels  to  the 
city  of  New  York,  and  -after  the  expiration  of  the  time  for 
which  said  money  had  been  deposited  as  aforesaid,  said  John 
Sickels  demanded  from  the  defendants  the  return  of  the  bal- 
ance of  $226,  so  as  aforesaid  deposited,  which  was  duly  paid 
by  these  defendants,  and  defendants  allege  that  no  other  or 
further  consideration  was  had  or  received  for  the  said  instru- 
ment in  writing. 

The  jury  found  for  the  plaintiffs. 

Defendants  moved,  on»the  minutes  of  the  court,  for  a  new 
trial,  which  was  denied. 

The  appeal  is  from  the  judgment  and  order  denying  motion 
for  a  new  trial. 

BELL,  BARTLETT  &  WILSON,  Attorneys  for  plaintiffs  and 

respondents. 
STEPHEN    B.   BEAGUE,   Attorney  for  defendants  and 

appellants. 

By  the  court,  FREEDMAN,  J. — On  the  former  appeal  the 
general  term  of  this  court  held  that  the  facts  set  up  in  the 
third  paragraph  of  the  answer  amounted  to  a  plea  of  total 
failure  of  the  consideration  of  the  note,  and  that,  the  suit 
being  between  the  original  parties,  and  it  not  appearing  that 
the  plaintiffs  sustained  any  other  relation  to  the  note  than 
that  of  mere  agents  for  their  brother,  John  Sickels,  the  evi- 
dence offered  in  support  of  such  plea,  and  also  with  a  view  to 
sustain  the  defense  of  payment,  was  erroneously  excluded. 
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Upon  the  second  trial,  which  resulted  in  the  appeal  now 
before  us,  defendants'  evidence  in  support  of  that  plea  was 
admitted  by  the  court,  and  then  the  plaintiffs  showed  that 
they  and  their  brother  were  all  present  when  the  deposit  was 
made  ;  that  the  money  was  not  the  money  of  John  Sickels, 
but  that  it  belonged  to  the  plaintiffs,  or,  at  any  rate,  to  one 
of  them  —  Adelia  —  and  that  the  plaintiffs  deposited  the 
money  with  the  defendants  for  safe  keeping,  because  they 
believed  the  defendants  to  be  responsible  persons. 

The  statements  of  the  parties,  be*ing  diametrically  opposed 
and  irreconcilable,  were  submitted  to  the  jury,  and  the  latter 
found  the  fact  in  favor  of  the  plaintiffs.  This  finding  cannot 
be  disturbed.  By  their  omission  to  move  for  the  direction  of 
a  verdict,  the  defendants  stand  precluded  from  alleging  that 
the  verdict  is  against  the  weight  of  evidence  (Howe  agt. 
Stevens,  48  How.,  10 ;  S.  C.,  12  Abb.,  N.  &,  389). 

The  exceptions  presented  by  the  case  are,  therefore,  all  that 
we  can  look  at.  Those  which  relate  to  the  exclusion  of  evi- 
dence have  been  neither  set  forth  in  the  printed  points  nor 
alluded  to  on  the  argument,  and,  for  that  reason,  may  be 
deemed  to  have  been  waived.  The  others,  which  relate  to 
the  charge  of  the  court,  and  his  refusal  to  charge,  we  have 
carefully  considered  and  found  untenable. 

The  judgment  and  order  appealed  from  must  be  severally 
affirmed,  with  costs. 

MONELL  and  CURTIS,  JJ.,  concurred. 
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SUPREME  COURT. 

THE  PEOPLE  agt.  JEREMIAH  MCCARTHY, 

THE  SAME  agt.  WILLIAM  WARNER. 

The  act  recently  passed  by  the  legislature  of  1873,  called  "  The  habitual 
criminal  act,"  is  not  unconstitutional,  as  violating  that  provision  of  article 
1  of  the  constitution,  which  declares  that  "trial  by  jury  in  all  cases  in 
which  it  has  heretofore  been  used,  shall  remain  inviolate  forever." 

Nor  does  the  act  violate  that  provision  of  the  constitution  which  declares 
that  "no person  shall  be  subject  to  be  twice  put  in  jeopardy  for  the 
same  offense,"  but  is  valid  so  far  as  any  constitutional  objection  is  con- 
cerned. 

Construction  of  the  act,  and  the  duty  of  officers  to  make  arrests  under  it, 
stated. 

The  act  contains  the  following  clause  :  ' '  And  that  he  or  she  has,  at  some 
time,  been  convicted  of  any  of  the  crimes  herein  named."  In  the  case 
of  the  defendant  Warner,  there  was  an  absence  of  any  evidence  that  he 
had  ever  been  convicted  of  any  crime,  as  required  by  the  act,  and  he 
was  therefore  discharged. 

This  act  does  not  require  a  rehearing  of  the  case  by  the  court  of  review, 
but  only  of  the  evidence.  The  whole  of  the  evidence  and  the  proceed- 
ings may  be. brought  up  (as  in  this  case)  by  certiorari,  and  the  rehearing 
had  upon  the  record. 

New  York  General  Term,  June,  1873. 
Before  INGRAHAM,  P.  J. ;  DAVIS  and  FANCHER,  JJ. 
THESE  cases  were  brought  up  for  review  in  this  court  by 
certiorari  to  the  police  justices'  court. 

W.  F.  HOWE,  counsel  for  the  defendants. 
Mr.  PHELPS,  district  attorney,  for  the  people. 

VOL.  XLV  13 
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By  the  Court,  DAVIS,  J. — The  first  question  raised  is  as  to 
the  constitutionality  of  the  act.  It  is  insisted  that  the  act  in 
question  is  in  violation  of  that  provision  of  article  1  of  the 
constitution  which -declares  that  "  trial  by  jury,  in  all  cases  in 
which  it  has  heretofore  been  used,  shall  remain  inviolate  for- 
ever." A  careful  examination  of  the  act  will  show  that  its 
sole  object  is  to  place  certain  definitely  described  persons, 
when  found  frequenting  or  attending  certain  designated 
places  for  unlawful  purposes,  in  the  class  of  "  disorderly  per- 
sons," and  subject  them  to  arrest,  trial  and  imprisonment  by 
proceedings  analogous  to  those  long  used  against  such  per- 
sons. Both  in  England  and  in  this  state,  long  prior  to  the 
earliest  of  our  state  constitutions,  vagrants  and  disorderly 
persons,  as  defined  by  statute,  were  made  subject  to  summary 
trials  without  jury,  and  frequently  from  time  to  time,  in  both 
countries,  additions  have  been  made  by  statute  to  the  classes 
known  as  disorderly  persons,  with  provisions  subjecting  them 
to  arrest  and  trial  in  the  same  form.  References  to  the 
ancient  statutes  of  England  on  this  subject  may  be  found  col- 
lected in  Burris  (Justice),  under  the  title  of  "  Vagrants,"  and 
the  more  modern  laws  are  contained  in  British  Statutes  at 
Large,  and  in  2  Chitty's  Statutes,  145,  under  the  head  of 
"  Criminal-law  vagrancy."  Prior  to  1788,  the  administration 
of  this  branch  of  criminal  justice  in  the  colony  of  New 
York  was  doubtless  conducted  under  the  English  statutes.  In 
February,  1778,  the  legislature,  as  may  be  found  in  2  Green 
Laws,  52,  while  abrogating  generally  the  statutes  for  appre- 
hending and  punishing  "  disorderly  persons."  (?)  That  act 
continued  in  force  until  the  adoption  of  the  Revised  Statutes 
when  it  was  enlarged  by  extension  to  include  gamblers,  rope- 
dancers,  common  showmen,  etc.,  and  re-enacted,  with  some 
modifications  not  affecting  the  question  now  under  considera- 
tion (1  R.  &,  638 ;  Edmonds1  ed.,  243,  591,  §§  1,  10).  The 
late  chancellor  Wai  worth,  in  Duffy  v.  The  People  (6  Hill, 
79),  speaking  of  the  extensions  made  by  the  Revised  Statutes, 
says:  "I  have  no  dotibt  as  to  the  constitutionality  of  the 
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law,  although  it  extends  to  some  offenses  of  the  same  nature 
and  character  which  were  not  embraced  in  the  act  of  Febru- 
ary, 1788."  By  the  7th  section  of  chapter  11  of  the  Laws 
of  1833,  the  legislature  added  one  to  the  class  of  disorderly 
persons  as  defined  by  the  existing  statutes,  and  authorized  a 
single  magistrate  to  deal  with  him  in  a  similar  way  as  all 
others  of  his  class  had  long  been  dealt  with.  The  same 
ground  of  unconstitutionality  was  urged  in  a  case  arising 
under  that  act  that  is  now  presented.  The  supreme  court 
held  the  act  to  be  valid,  and  that  the  provisions  of  the  con- 
stitution above  referred  to  had  no  application  to  such  cases 
(Duffy  agt.  The  People,  6  Hill,  355).  The  court  of  errors, 
on  the  same  case  being  brought  before  them,  although  they 
reversed  the  judgment  below  on  another  question,  seem  to 
have  adopted  the  opinion  of  chancellor  Walworth,  in  which 
he  examined  and  affirmed  the  constitutionality  of  the  act  with 
great  research  and  ability  (Duffy  agt.  The  People,  6  Hill,  75). 
The  act  now  under  consideration  is  a  substantial  transcript  of 
the  statute  of  Pennsylvania  on  the  same  subject,  passed 
March  13,  1862,  and  of  the  several  amendments  subsequently 
enacted.  That  statute  and  its  amendments  may  be  found  in 
Briglnley's  Pardon  Digest,  pp.  346,  347.  It  has  been  the 
subject  of  careful  review  in  the  supreme  court  of  that  state, 
in  Byers  and  Dams  agt.  The  Commonwealth  Reporter  (42 
Penn.  St.  R.,  86,  6  Wright}.  The  provisions  of  the  consti- 
tution of  Pennsylvania,  in  respect  to  trial  by  jury,  are  like 
our  own.  The  court  examined  the  question  of  the  constitu- 
tionality of  the  law  very  fully,  and  upheld  its  validity  in  an 
able  and  conclusive  opinion.  There  can  be  no  question,  in 
view  of  the  statutes  and  authorities,  that  trial  by  jury  had, 
before  the  constitution,  never  been  used  in  the  disposition  of 
vagrants  and  disorderly  persons,  and  consequently  was  not 
intended  for  such  persons,  so  far  a?  they  were  defined 
by  then  existing  legislation.  That  the  legislature  have 
power  to  enlarge  the  class  of  persons  to  be  affected  by  laws 
against  disorderly  persons,  and  to  be  summarily  tried  by  the 
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magistrates  of  the  state,  seems  to  be  well  settled  by  the 
authorities  above  cited.  I  am  of  opinion,  both  upon  prin- 
ciple and  authority,  that  the  act  of  1873  is  valid.  The  objec- 
tion that  it  is  void  because  in  conflict  with  the  provisions  of 
the  constitution  that  "  no  person  shall  be  subject  to  be  twice 
put  in  jeopardy  for  the  same  offense,"  is  hardly  worthy  of 
serious  consideration.  It  is  not  his  previous  offense  which 
makes  the  "professional  thief"  a  disorderly  person  under  the 
law,  but  it  is  his  act  of  attending  at  the  places  named  for 
unlawful  purposes,  such  as  plying  his  vocation,  that  brings 
him  within  the  prevention  remedies  of  the  new  statute. 

Having  disposed  of  these  questions,  I  am  brought  to  those 
which  affect  the  construction  of  the  act  and  its  application  to 
the  case  in  hand.  The  persons  to  whom  the  act  applies  are 
professional  thieves,  burglars,  pickpockets,  counterfeiters  or 
forgers.  A  person  within  either  of  these  descriptions  may  be 
arrested  in  either  of  two  modes :  First,  by  warrant  issued  by 
a  police  magistrate  or  justice  of  the  peace,  upon  complaint 
on  oath  or  affirmation,  showing  that  he  or  she  is  a  disorderly 
person  within  the  act.  Second,  by  any  of  the  police  authori- 
ties "at  any  steamboat  landing,  railroad  depot,  church,  bank- 
ing institution,  broker's  office,  place  of  public  amusement, 
auction  room,  store,  auction  sale  in  private  residences,  passen- 
ger car,  hotel  or  restaurant,  or  at  any  other  gathering  of  peo- 
ple, whether  few  or  many,"  whenever  known  to  the  officer 
making  the  arrest  to  be  within  either  of  the  described 
classes,  and  such  officer  has  good  reason  to  believe  that  such 
person  is  at  the  place  where  found  for  an  unlawful  purpose. 
In  such  case  the  officer  is  justified  in  making,  and  it  is  his 
duty  to  make,  the  arrest,  and  take  the  prisoner  before  a 
magistrate  for  the  examination  required  by  the  statute.  The 
case  before  me  is,  perhaps,  a  fair  illustration  of  the  power 
and  the  duty  of  the  officer,  Warner  was  found  by  officer 
Dusenbury  on  the  platform  of  a  street  car,  among  several 
persons  standing  on  the  same  platform.  He  was  known  to 
the  officer  to  be  a  professional  pickpocket,  and  was  acting  in 
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a  manner  which  led  the  officer  to  believe  that  he  was  on  the 
car  for  the  purpose  of  stealing  from  the  passengers.  These 
facts  made  it  the  duty  of  officer  Dusenbury  to  arrest  him 
under  the  act,  and  take  him  before  the  examining  magistrate. 
His  authority  was  properly  exercised,  and  is  not  affected  if  it 
shall  turn  out,  upon  investigation,  that  the  prisoner  is  not  to 
be  convicted  by  the  magistrate.  The  act  provides  that  when 
a  person  thus  arrested  is  brought  before  the  magistrate,  "  that 
if  it  shall  be  proven  to  the  satisfaction  of  the  magistrate  or 
justice  of  the  peace,  by  sufficient  testimony,  that  he  or  she 
was  frequenting  or  attending  such  place  or  places  for  an  unlaw- 
ful purpose,  and  that  he  or  she  has  at  some  time  been  con- 
victed of  any  of  the  crimes  herein  named,  he  or  she  shall  be 
deemed  a  disorderly  person,  and  upon  conviction,  after  trial, 
shall  be  committed,"  &c.  It  will  be  seen  that  the  magistrate, 
upon  the  trial,  is  to  be  satisfied  by  sufficient  evidence  that  the 
party  is  within  the  description  of  persons  named  in  the  act, 
to  wit,  "a  professional  thief,  burglar,  pickpocket,  counter- 
feiter or  forger;"  that,  if  arrested  by  an  officer  at  one  of  the 
places  named  in  the  act,  he  was  frequenting  or  attending  such 
place  for  an  unlawful  purpose,  and  that  he  has  at  some  time 
been  convicted  of  either  larceny  (petit  or  grand),  burglary, 
picking  a  pocket,  which  is  larceny  from  the  person,  -without 
regard  to  the  value  taken,  or  counterfeiting  or  forgery  (the 
latter  being  the  legal  name  for  the  offense),  and  if  so  satisfied 
he  may  convict  him  of  being  a  disorderly  person,  arid  com- 
mit him  as  provided  by  the  act.  This  act  contains  one 
requirement  not  in  the  Pennsylvania  statute.  It  is  found  in 
the  words  "  and  that  he  or  she  has  at  some  time  been  con- 
victed of  any  of  the  crimes  herein  named."  These  words 
render  our  statute  far  less  valuable  and  efficient  than  that  of 
Pennsylvania.  There  is,  of  course,  no  reason  why  a  well- 
known  professional  criminal,  who  is  found  at  any  of  the 
places  named,  for  the  purpose  of  committing  crime,  should 
not  be  deemed  a  disorderly  person,  notwithstanding  he  may 
not  have  been  actually  convicted  of  crime,  and  it  is  to  be 


102  NEW  YORK  PRACTICE  REPORTS. 

People  agt.  McCarthy. 

hoped  that  the  legislature  will  amend  the  act  to  make  it  as 
valuable  and  effective  as  that  of  our  sister  state.  But  the 
provision  is  in  the  act  in  plain  terms,  and  the  courts  cannot 
disregard  it.  It  was  evidently  carelessly  interjected,  as  it 
speaks  of  a  conviction  "  of  any  of  the  crimes  herein  named," 
when  in  fact  no  crime  is  named  in  the  act.  This  defect,  how- 
ever, is  easily  remedied  by  construction.  The  act  is  a  remedial 
one  for  the  prevention  of  crime,  and  the  protection  of 
society  against  the  evil  designs  of  persons  attempting  to  com- 
mit offenses.  It  should  therefore  be  rightly  construed  to 
effect  the  desired  end,  and  not  strictly  to  defeat  it.  Hence 
the  phrase,  "  crimes  herein  named,"  should  be  held  to  mean 
such  as  make  the  party  committing  them,  within  the  com- 
mon sense  of  these  terms,  a  thief  or  burglar,  or  pickpocket, 
or  counterfeiter.  But  this  construction  cannot  go  so  far  as 
to  eliminate  from  the  statute  the  plain  requirements,  of  proof 
of  a  former  conviction  of  some  one  of  those  crimes.  In 
Warner's  case,  while  there  was  abundant  evidence  that  he 
was  a  professional  thief,  and  was  on  the  cars  for  the  purpose 
of  stealing,  there  was  no  proof  that  he  had  ever  been  con- 
victed of  any  of  the  specified  crimes.  His  conviction  was, 
therefore,  not  justified  by  the  evidence.  The  only  other 
question  relates  to  the  form  of  proceeding  before  the  judge 
or  court  who  shall  have  issued  the  writ  of  habeas  corpus 
under  the  second  section.  The  question  arises  on  the  pro- 
vision that  "upon  the  return  thereof"  (that  is,  of  the  writ), 
"  there  shall  be  a  rehearing  of  the  evidence,  and  the  judge 
or  justice  may  either  discharge,  modify  or  confirm  the  com- 
mitment." It  is  claimed  that  it  is  my  duty  to  retry  the  case 
upon  evidence  to  be  produced  before  me.  But  it  will  be 
observed  the  language  is  not  that  there  shall  be  a  "  rehearing 
of  the  case,"  but  a  "  rehearing  of  the  evidence."  By  this  I 
think  that  it  was  intended  that  the  evidence  before  the  commit- 
ting magistrate  shall  be  reconsidered  and  reviewed,  and  the 
judge  or  justice  shall,  upon  such  evidence,  determine  whether 
there  should  be  a  discharge  or  a  modification,  or  a  coniirma- 
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tion  of  the  commitment.  Any  other  view  would  require  a 
complete  new  trial,  with  the  production  of  witnesses,  and 
their  examination  and  cross-examination,  and  lead  to  the 
greatest  embarrassments.  The  whole  of  the  evidence  and 
proceedings  may  be  brought  up,  as  has  been  done  in  this 
case,  by  certiorari,  and  where  the  record  contains  the  evi- 
dence there  is  no  occasion  to  rehear  orally  what  is  already 
before  me  in  writing.  I  am  strengthened  in  this  view  by  the 
case  of  Byers  agt.  The  Commonwealth,  above  cited.  The 
second  section  of  the  Pennsylvania  act  is  in  the  exact  words 
of  ours.  The  courts  in  that  case  held  that  it  was  the  proper 
course  to  bring  up  the  proceedings  and  evidence  by  certiorari, 
and  the  "  rehearing  of  the  evidence  "  was  had  upon  the  record. 
All  the  points  and  objections  by  the  counsel  for  the  prisoner 
are  overruled,  except  that  based  upon  the  absence  of  any 
proof  of  previous  conviction,  as  required  by  the  act.  On 
that  ground  alone  the  prisoner  must  be  discharged. 
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COURT  OF  APPEALS. 

JOHN  A.  STEVENS  and  others,  Trustees,  Respondents,  agt. 
STEPHEN  Y.  R.  WATSON,  impleaded  with  the  BUFFALO, 

COKNING  AND  NEW  YoBK   E.AILKOAD    COMPANY   and    others, 

Appellants. 

In  1852  the  defendants,  The  Buffalo,  Corning  and  New  York  Railroad 
Company,  gave  a  mortgage  to  the  plaintiffs,  as  trustees,  to  secure  an  issue 
of  bonds  to  the  amount  of  .$1,000,000  upon  all  the  company's  "  railroad, 
as  well  as  that  part  now  constructed  as  the  part  thereof  which  shall  be 
hereafter  constructed,  together  with  the  right  of  way  of  said  road,  lands, 
rails,  bridges,  erections,  structures,  fixtures  and  appurtenances  thereunto 
belonging,  and  all  the  franchises  and  rights  now  owned  by  or  belonging 
to  the  corporation,  or  that  may  be  owned  by  them  and  belong  to  them 
hereafter,  together  with  all  the  locomotives,  tenders,  cars,  carriages,  tools 
and  machinery  now  owned  or  hereafter  to  be  owned  by  said  corporation, 
or  in  any  way  belonging  or  appertaining  to  said  road  and  used  thereon." 

The  mortgage  also  contained  a  covenant,  on  the  part  of  the  mortgagors, 
for  further  assurance. 

In  1853  a  second  mortgage,  similar  in  its  terms  to  the  plaintiffs'  mortgage, 
.  was  executed  by  the  company  to  Daniel  S.  Miller  and  Miles  S.  Sampson, 
trustees,  to  secure  a  further  issue  of  bonds  by  the  company  to  the  amount 
of  $600,000.  The  mortgage  was  declared,  in  terms,  to  be  subj  ect  to 
the  plaintiffs'  mortgage.  Afterwards,  in  1853,  the  company  executed  to 
the  second  mortgagors  as  a  further  security  a  chattel  mortgage,  describ- 
ing particularly  the  personal  property.  This  chattel  mortgage  was  also 
declared  to  be  subject  to  the  plaintiffs'  mortgage. 

The  second  mortgage  was  given  after  the  greater  part  of  the  property,  real 
and  persona],  had  been  acquired  by  the  company  after  the  first  mortgage 
was  given,  as  well  as  that  which  was  included  in  the  first  mortgage. 

The  defendant,  Watson,  was  a  holder  of  some  of  the  bonds  secured  by  the 
second  mortgage,  and  also  a  judgment  creditor  of  the  company  for 

,    $5,442.61,  which  was  a  lien  on  all  the  property  of  the  company. 

Held,  on  a  foreclosure  of  the  first  mortgage  by  the  plaintiffs,  that  it  was  a 
valid  lien  upon  all  the  property  of  the  mortgagors  (the  railroad  company) 
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embraced  within  the  terms  of  the  mortgage,  whether  owned  by  the  com- 
pany at  its  date,  or  whether  subsequently  acquired. 

In  equity  the  mortgage  of  the  subsequently  acquired  property  is  valid,  and 
may  be  enforced  against  the  mortgagors  and  all  other  persons,  except 
purchasers  for  value  and  without  notice. 

The  covenant  for  further  assurance  contained  in  the  plaintiffs'  mortgage 
operates  as  an  equitable  lien  upon  the  after-acquired  property. 

The  trustees  in  the  second  mortgage  and  Watson  were  not  bo/ia  fide  pur- 
chasers nor  entitled  to  preference.  These  trustees  took  their  mortgages 
expressly  subject  to  the  plaintiffs'  mortgage,  and  Watson,  at  most,  had 
but  a  general  lien  by  judgment  on  the  equity  of  redemption. 

A  specific  equitable  lien  upon  land  is  entitled  to  a  preference  over  a  sub- 
sequent legal  lien  by  judgment. 

A  mortgage  made  by  a  corporation  as  the  borrower,  the  statutes  of  usury 
have  no  application  to  it. 

If  there  is  no  statute  limiting  the  rate  of  interest  upon  loans  to  corpora- 
tions, illegality  or  taint  of  usury  cannot  be  imputed  to  their  contracts  as 
borrowers. 

June  Term,  1865. 

THIS  was  an  action  to  foreclose  a  mortgage  given  by  the 
railroad  company  in  April,  1852,  to  the  plaintiffs,  as  trustees, 
to  secure  an  issue  of  bonds  to  the  amount  of  $1,000,000.  The 
mortgage  was  upon  all  the  company's  "  railroad,  as  well  as 
that  part  now  constructed  as  the  part  thereof  which  shall  be 
hereafter  constructed,  together  with  the  right  of  way  of  said 
road,  lands,  rails,  bridges,  erections,  structures,  fixtures  and 
appurtenances  thereunto  belonging,  and  all  the  franchises  and 
rights  now  owned  by  or  belonging  to  the  corporation,  or  that 
may  be  owned  by  them  and  belong  to  them  hereafter,  together 
with  all  the  locomotives,  tenders,  cars,  carriages,  tools  and 
machinery  now  owned  or  hereafter  to  be  owned  by  said  cor- 
poration, or  in  any  way  belonging  or  appertaining  to  said 
road  and  used  thereon." 

The  mortgage  also  contained  a  covenant,  on  the  part  of  the 
mortgagors,  for  further  assurance. 

In  May  or  June,  1853,  a  second  mortgage,  similar  in  its 
terms  to  the  plaintiff's  mortgage,  was  executed  by  the  com- 
pany to  Daniel  S.  Miller  and  Miles  S.  Sampson,  trustees,  to 
secure  a  further  iss,ue  of  bonds  by  the  company  to  the  amount 
VOL.  XL V"  14 
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of  $600,000.  These  trustees  were  made  defendants.  The 
mortgage  was  declared,  in  terms,  to  be  subject  to  the  plaintiffs' 
mortgage.  The  company  afterward,  on  the  16th  of  Novem- 
ber, 1853,  executed  to  the  trustees  named  in  the  second 
mortgage,  as  a  further  security  for  the  payment  of  the  last- 
mentioned  bonds,  a  chattel  mortgage,  describing  particularly 
the  personal  property.  This  chattel  mortgage  was  also 
declared  to  be  subject  to  the  plaintiffs'  mortgage. 

At  the  time  the  plaintiffs'  mortgage  was  executed  the  com- 
pany had  not  acquired  title  to  the  whole  of  the  lands  on 
which  the  road  was  located.  It  afterward  acquired  title  to 
land,  upon  which  it  erected  machine  shops  and  other  buildings 
for  the  use  of  the  corporation,  and  particularly  the  company 
received  a  grant  of  land  at  Corning,  about  two  and  a  half 
miles  from  the  eastern  terminus  of  its  road,  at  its  intersection 
with  the  New  York  and  Erie  railroad,  upon  which  it  had 
erected  a  machine  shop  and  depot,  and  to  which  it  had  access 
over  a  track  laid  down  by  it  on  the  land  of  the  New  York 
and  Erie  Railroad  Company  to  the  Corning  depot,  and  from 
thence  over  tiie  Erie  road,  and  a  side  track  to  the  machine 
shop.  The  company  also  purchased,  after  the  first  mortgage 
was  giyen,  several  locomotives  and  passenger  and  freight  cars 
and  other  personal  property  for  operating  its  road.  The 
second  mortgage  was  given  after  the  greater  part  of  the  real 
and  personal  property  mentioned  had  been  acquired  by  the 
company. 

The  defendant,  Watson,  was  a  holder  of  some  of  the 
bonds  secured  by  the  second  mortgage,  and  also  a  judg- 
ment creditor  of  the  company,  having  recovered  a  judgment 
against  it  of  $5,442.61  in  November,  1855,  which  judgment 
was  docketed  in  the  several  counties  traversed  by  the  railroad, 
but  no  execution  had  been  issued  thereon.  Being  made  a 
party  to  the  foreclosure  suit,  as  a  judgment  creditor  of  the 
company,  he  appeared  and  set  up  that  the  plaintiffs'  mortgage 
created  no  lien  upon  real  estate  acquired  by  the  mortgagors 
after  its  execution,  nor  upon  any  rolling  stock,  cars,  tools  and 
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machinery  which  the  company  did  not  own  when  it  was  exe- 
cuted ;  that  his  judgment  is  a  lien  upon  such  subsequently 
acquired  lands,  and  that  the  second  mortgage  is  also  a  lien 
upon  all  real  estate  and  appurtenances,  rolling  stock,  etc., 
acquired  intermediate  the  date  of  the  two  mortgages,  superior 
and  prior  to  the  first  mortgage,  and  that  the  chattel  mortgage 
to  the  trustees  is  a  lien  upon  the  property  mentioned  in  it, 
and  that  the  plaintiffs  have  no  claim  upon  such  chattel  pro- 
perty under  their  mortgage.  He  also  set  up  that  some  part 
of  the  bonds  were  sold  and  negotiated  at  less  than  par,  and 
for  that  reason  the  mortgage  was  usurious. 

The  defendant,  Watson,  alone  interposed  the  defense  of 
usury.  This  defense  the  judge  overruled  at  the  trial  and 
directed  judgment  of  foreclosure,  and  that  all  the  lands  of 
the  mortgagors,  all  their  rights  of  way,  all  the  track,  rails,' 
bridges,  buildings,  creations,  fixtures,  etc.,  all  interests  in 
lands  acquired  for  the  purposes  of  the  company,  all  franchises, 
together  with  all  the  rolling  stock,  locomotives,  cars,  tenders, 
tools  and  machinery  owned  by  the  company,  or  in  anywise 
belonging  or  appertaining  to  the  road  or  used  thereon  be  sold, 
and  that  the  defendants  (including  the  defendant  Watson)  be 
forever  barred  from  all  equity  of  redemption  and  claim  of,  in 
and  to  the  mortgaged  franchise,  premises  and  property,  etc. 

In  respect  to  the  sale  of  the  rolling  stock  and  other  per- 
sonal property  acquired  after  the  plaintiffs'  mortgage  was 
executed,  the  decision  and  judgment  declared  that  the  sale 
should  be  subject  to  a  levy  of  an  execution  upon  Watson's 
judgment,  which,  at  the  time  of  the  sale,  might  be  issued  and 
levied  thereon. 

From  this  judgment,  which  was  affirmed  at  the  general 
term  of  the  supreme  court,  Watson  appealed  to  this  court. 

E.  L.  FANCHER,  for  plaintiffs. 

JOHN  GANSON   and   GEO.    F.  COMSTOCK,  for  defendant 

Watson. 
FRANCIS  KEKNAN,  for  other  defendants. 
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WRIGHT,  «/!— I  am  of  the  opinion  that  the  appeal  is  with- 
out merit.  The  plaintiffs'  mortgage  was  a  valid  lien  upon  all 
the.  property  of  the  mortgagors  (the  railroad  company) 
embraced  within  the  terms  of  the  mortgage,  whether  owned 
by  the  company  at  its  date  or  whether  subsequently  acquired. 
It  is  unnecessary  to  go  the  length  of  the  proposition  (though 
I  think  it  might  be  successfully  maintained)  that  the  plain- 
tiffs;  as  mortgagees  of  the  franchises  of  the  corporation,  are 
entitled  to  the  subsequently  acquired  property  as  an  incident 
to  the  franchise  mortgaged,  and  as  an  accession  to  the  subject 
of  the  mortgage. 

Be  this  as  it  may,  in  equity  the  mortgage  of  the  subse- 
quently acquired  property  is  valid,  and  may  be  enforced 
against  the  mortgagors  and  all  other  persons,  except  pur- 
chasers for  value  and  without  notice. 

The  covenant  for  further  assurance,  contained  in  the  plain- 
tiffs' mortgage,  operates  as  an  equitable  lien  upon  the  after- 
acquired  property. 

The  trustees  in  the  second  mortgage  (Miller  and  Sampson) 
and  Watson  were  not  bona  fide  purchasers  nor  entitled  to 
preference.  These  trustees  took  their  mortgages  expressly 
subject  to  the  plaintiffs'  mortgage,  and  Watson,  at  most,  had 
but  a  general  lien  by  judgment  on  the  equity  of  redemption. 
It  is  clear,  as  to  the  mortgagors,  that  the  plaintiffs'  mortgage 
is  a  lien  in  equity  on  all  the  property  owned  at  its  date  or 
afterward  acquired,  and  the  defendant.  Watson,  whether  he 
claimed  as  a  bondholder  under  the  second  mortgage,  or  as  a 
judgment  creditor,  can  have  no  greater  right,  as  against  the 
plaintiff,  than  the  railroad  company  (the  mortgagors)  have. 

The  trustees  of  the  bondholders  under  the  second  mort- 
gage, beside  having  notice  of  the  prior  mortgage,  took  their 
mortgages  subject  thereto,  and  a  lien  by  judgment  is  always 
subordinate  to  a  prior  equitable  lien,  whether  of  record  or 
not,  or  executed  or  not.  The  plaintiffs'  mortgage  was,  in 
equity,  a  specific  lien  on  the  real  estate  of  the  company,  and 
a  specific  equitable  lien  upon  land  is  entitled  to  a  preference 
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over  a  subsequent  legal  lien  by  judgment.  If,  as  is  now 
asserted,  the  plaintiffs'  mortgage  never  was  a  lien  on  the 
lands  acquired  by  the  company  at  Corning,  for  the  erection 
of  a  machine  shop  and  depot,  the  judgment  appealed  from 
could  do  him  no  harm.  But  I  think  the  judge  rightly 
decided  that  the  plaintiffs'  mortgage  was  a  lien. 

The  legal  presumption  is  that  these  iands  were  necessary 
for  the  use  of  the  company,  and  were  properly  acquired  ;  and, 
if  acquired  for  its  use,  they  became  annexed  to  the  franchise 
and  inseparable  from  it.  . 

It  was  alleged,  in  the  answer  of  the  defendant  Watson,  and 
proved  on  the  trial,  that  some  of  the  bonds  secured  by  the 
plaintiffs'  mortgage  were  negotiated  and  sold  by  the  com- 
pany at  less  than  par,  and,  for  this  reason,  it  is  urged  the 
mortgage  is  usurious  and  void.  The  objection  is  susceptible 
of  various  answers,  but  a  conclusive  one  is  that  the  mort- 
gage, being  made  by  a  corporation  as  the  borrower,  the 
statutes  of  usury  have  no  application  to  it. 

In  Roosa  agt.  Butterjield  and  others,  decided  at  the 
present  term  of  the  court,  it  was  held  that  the  act  of  April 
6th,  1850  (Laws  o/'lSoO,  chap.  172),  prohibiting  corporations 
from  interposing  the  defense  of  usury,  lias  the  effect  to  except 
from  the  operation  of  the  statutes  of  usury  contracts  of  cor- 
porations stipulating  to  pay  interest. 

This  being  the  construction  given  to  the  act  mentioned, 
the  contract  in  this  case  is  not  impeachable  for  usury. 

If  there  is  no  statute  limiting  the  rate  of  interest  upon 
loans  to  corporations,  illegality  or  taint  of  usury  cannot  be 
imputed  to  their  contracts  as  borrowers. 

The  judgment  should  be  affirmed. 

NOTE. — We  received  this  opinion  from  Judge  FANCHER,  who  was  coun- 
sel in  the  case,  stating  that  it  had  never  been  published,  but  touches  some 
important  questions  of  railroad  law.  It  has  so  often  been  asked  for,  that 
I  think  it  should  be  published  in  your  reports. — REP. 
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K  Y.  SUPERIOR  COURT. 
FKANCIS  A.  PALMER  agt.  JOHN  FOLEY. 

The  provision  made  by  law  to  try  the  title  to  a  public  office  is  exclusive  and 
not  cumulative.  Whenever  it  is  alleged  that  a  person  has  usurped  a 
public  office,  the  attorney-general  is  authorized  to  institute  an  action  on 
behalf  of  the  people,  to  try  the  right  of  such  person  to  the  office,  and 
in  such  action  the  right  of  any  other  claimant  to  the  office  may  also  be 
determined. 

These  provisions  furnish  the  only  remedy  for  the  trial  and  determination 
of  such  questions,  and  they  prohibit  their  trial  in  any  other  manner. 

The  defendant,  under  an  appointment  by  the  city  comptroller  to  the  office 
of  deputy  chamberlain,  undertook,  by  threats,  &c. ,  to  intrude  into  and 
to  take  possession  of  that  office,  and  to  oust  the  deputy  in  possession 
and  doing  the  dut'js  of  the  office  under  the  appointment  of  the  cham- 
berlain, the  plaintiff. 

Held,  that  the  process  by  injunction  was  the  proper  remedy  of  the  plaintiff , 
and  should  be  sustained -upon  the  principle  that  it  is  a  proper  substitute 
for  another  remedy,  which,  had  it  been  adopted,  might  have  produced 
confusion  and  disorder  in  a  public  office,  and  perhaps  serious  loss  to 
the  city,  if  not  to  the  immediate  parties  concerned. 

For  the  plaintiff,  until  the  title  to  the  disputed  office  should  be  tried  and 
established  by  due  course  of  law,  as«the  responsible  custodian  of  the 
treasury  of  the  city,  and  of  the  office  in  which  his  official  business  is 
transacted,  and  of  the  books  and  papers  connected  therewith,  could  pro- 
perly exclude  the  defendant  therefrom,  and  with  force,  if  necessary,  to 
prevent  the  usurpation  of  the  office,  or  that  he  could  demand  the  aid  of 
the  civil  authority  to  protect  the  office  from  any  unwarrantable  intru- 
sion ;  but,  instead  of  asserting  his  right  thus  to  exclude  the  defendant, 
has  adopted  a  measure  more  conformable  to  peace  and  order. 

The  object  of  the  process  of  injunction  is  both  preventive  and  protective. 
It  seeks  to  prevent  a  meditated  wrong,  and  not  to  redress  an  injury, 
which  can  usually  be  done  only  at  law,  and  then  to  protect  a  party 
against  any  unlawful  invasion  of  his  rights. 

The  general  object  and  use  of  the  process  of  injunction  considered. 
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APPEAL  from  an  order  continuing  an  injunction. 

Heard  at  the  March  General  Term,  1873. 

Before  MONELL,  FREEDMAN  and  CURTIS,  JJ. 

The  action  was  by  the  plaintiff,  the  chamberlain  of  the 
city,  to  restrain  the  defendant,  who  claimed  to  be  deputy 
chamberlain  under  an  appointment  by  the  comptroller,  from 
intruding  upon  the  office.  An  injunction  was  granted  and 
continued  by  the  special  term. 

From  this  order  the  defendant  appealed.- 

The  plaintiff  was  appointed  chamberlain  of  the  city  of 
New  York  January  6th,  1872,  and  was  in  the  possession  and 
exercising  the  duties  of  his  office  and  claiming  the  right  under 
chapter  623,  laws  of  1866.  On  the  sixteenth  day  of  May, 
1873,  appointed  Walter  B.  Palmer  to  be  deputy  chamberlain, 
who,  thereupon,  took  the  oath  of  office  and  entered  upon  the 
duties  as  such  deputy. 

The  defendant  claimed  that  on  the  sixth  day  of  January, 
1873,  he  had  been  appointed  deputy  chamberlain  by  Andrew 
H.  Green,  comptroller  of  the  city  of  New  York,  who  claimed 
the  right  under  section  32,  chapter  137,  laws  of  1870,  and  had 
taken  the  oath  and  given  security  in  a  bond  of  two  hundred 
thousand  dollars  ($200,000),  and  the  bond  approved  by  the 
comptroller. 

That  acting  under  such  appointment  defendant  endeavored 
to  enter  and  take  possession  of  the  office  of  deputy  chamber- 
lain, but  plaintiff  refused  to  recognize  the  appointment  of 
defendant  and  brought  an  action  to  restrain  him  from  intrud- 
ing into  or  performing  any  of  the  duties  of  deputy  chamber- 
lain of  the  city  of  New  York.  Other  facts  appear  in  opinion 
of  chief  justice  BARBOTJR,  rendered  at  special  term  and 
reported,  vol.  44,  How.  Pr.  Rep.,  308. 

R.  W.  TOWNSEND  &  A .  R.  DYETT,  of  counsel,  for  appellant. 
A.  R.  LAWRENCE,  Jr.,  &  JOHN  W.  EDMONDS,  of  counsel, 
for  respondent. 
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By  the  Court — MONELL,  J.  I  do  not  think  it  necessary  in 
this  case  that  it  should  be  determined  where  the  power  resides 
to  appoint  a  deputy  chamberlain  of  the  city,  whether  in  the 
chamberlain  or  in  the  comptroller. 

The  consideration  of  that  question  would  be,  in  effect,  the 
trial  of  the  title  to  the  office,  which  cannot  be  done  in  so 
collateral  or  incidental  a  manner. 

The  provision  made  by  law  for  the  trial  of  such  questions 
is  exclusive  and  not  cumrnulative.  Whenever  it  is  alleged 
that  a  person  has  usurped  a  public  office,  the  attorney- 
general  is  authorized  to  institute  an  action,  on  behalf  of  the 
people,  to  try  the  right  of  such  person  to  the  office  (Code,  § 
432).  And  in  such  action  the  right  of  any  other  claimant  to 
the  office  may  also  be  determined  (Id.,  §  436).  These  provi- 
sions furnish  the  only  remedy  for  the  trial  and  determination 
of  such  questions,  and  they  prohibit  their  trial  in  any  other 
manner.  This  is  established  by  many  cases  (Hall  v.  Luther, 
13  Wend.,  491 ;  People  agt.  White,  24  id.,  525 ;  Mayer  agt. 
Tucker,  1  Daly,  107 ;  Tappan  agt.  Gray,  9  Paige,  507). 

In  the  last  case  cited,  which  was  affirmed  by  the  court  for 
the  correction  of  errors  (7  Hill,  259),  the  power  of  the  court 
to  try  the  question,  even  as  a  means  of  affording  some  other 
relief,  was  examined,  and  the  chancellor  says  that  jurisdiction 
ought  not  to  be  assumed  to  oust  an  officer  from  an  office  held 
under  the  color  of  title  "  until  his  right  to  such  office  has  been 
settled  in  the  mode  prescribed  by  law." 

Walter  B.  Palmer  received  his  appointment  as  deputy 
chamberlain  from  the  chamberlain,  who  assumed,  at  least,  to 
possess  the  power  to  make  the  appointment.  He  took  pos- 
session of  the  office  and  has  since  discharged  its  duties.  This 
gave  him  sufficient  color  of  title  to  constitute  him  the  de  facto 
deputy,  entitling  him  to  hold  the  office  until  ousted  by  the 
judgment  of  the  court  (Parker  agt.  Baker,  8  Paige,  428). 
And  being  in  possession  he  is  presumed  to  hold  de  jure  also. 

If  the  relief,  therefore,  which  is  sought,  in  this  action 
depended  upon  its  being  first  determined  that  Palmer  was  not 
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legally  appointed  to  the  office,  it  could  not  be  obtained.     His 
title  to  the  office  cannot  be  determined  in  this  way. 

But  the  action  is  instituted  by  the  person  who  is  the  incum- 
bent of  the  office  of  chamberlain,  not  eo  nomine,  but  under 
the  allegation  that  he  is  the  chamberlain,  in  possession  of  the 
office,  exercising  the  powers  and  discharging  the  duties 
appertaining  to  it,  and  that,  claiming  to  possess  the  requisite 
power,  lie  had  appointed  said  Palmer  to  be  deputy  chamber- 
lain, who,  as  such  deputy,  had  taken  possession  of  the  office, 
and  had  entered  upon  the  discharge  of  its  duties. 

It  is  then  alleged  that  the  defendant  had  intruded  upon, 
and  had  attempted  to  take  possession  of  the  same  office,  and 
had  demanded  his  recognition,  as  the  deputy  of  the  chamber- 
lain, and  had  declared  his  intention  to  exercise  the  powers 
and  discharge  the  duties  of  the  office,  notwithstanding  the 
refusal  of  the  plaintiff  to  recognize  his  right  to  do  so. 

The  relief  demanded  is  that  the  defendant  be  restrained 
from  intruding  into  the  office,  and  from  exercising  any  of  its 
functions,  until  (for  such  is  the  only  effect  of  the  injunction) 
his  right  to  the  office  has  been  established  by  law. 

The  allegation  in  the  complaint,  of  the  appointment  of 
Palmer  by  the  plaintiff,  and  the  denial  by  the  defendant  of 
such  appointment,  or  of  any  power  in  the  plaintiff  to  make 
the  appointment,  and  the  additional  averment  that  the 
defendant  was  the  legally  appointed  deputy  chamberlain,  do 
not  confer  any  power  on  the  court  to  try  the  question  of  title. 

Such  right  cannot  be  determined  in  this  action  ;  nor,  as  I 
understand  the  plaintiff's  prayer  for  relief,  to  require  the 
court  to  make  such  determination,  the  prayer  being  merely 
that  the  defendant  be  prevented  from  intruding  into  the 
office  until  his  right  to  it  has  been  determined  in  a  proper 
action. 

It  is  alleged  that,  upon  the  plaintiff's  refusal  to  recognize 
the  defendant  as  the  deputy  chamberlain,  the  latter  gave 
notice  and  proclaimed  "  that  he  intended,  at  all  events,  to 
exercise  the  duties  and  powers  of  the  office." 
VOL.  XLV  15 
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From  this  it  naturally  follows,  as  a  proper  implication,  that 
the  defendant  intended,  in  performing  his  official  duties,  to 
occupy  a  portion  of  the  chamberlain's  apartments,  and  to  use 
such  of  the  books  and  papers  therein  as  he  might  require. 

The  intrusion,  therefore,  which  is  sought  to  be  prevented, 
is  not  a  mere  constructive  or  technical  taking  possession  of 
the  office,  but  a  physical  or  manual  entering  by  the  defendant 
into  the  apartment  assigned  to  and  occupied  by  the  city  cham- 
berlain, and  taking  possession  of  one  of  the  desks  therein  and 
thus  attempting  to  exercise  the  powers  and  discharge  the 
duties  of  deputy  chamberlain. 

It  cannot  be  doubted,  I  think,  that  a  similar  intrusion  by  a 
stranger  into  the  apartment  occupied  by  a  public  functionary 
would  properly  be  regarded  as  a  trespass,  justifying  the 
incumbent  of  the  office  in  removing  such  stranger  therefrom  ; 
and  in  doing  so  to  use,  if  necessary,  such  reasonable  force  as 
might  be  required. 

There  is  a  responsibility  resting  upon  every  public  officer 
for  the  preservation  and  safety  of  the  books,  records  and  other 
property  committed  to  his  custody  and  care,  which  give  him 
the  right  in  protecting  such  property  to  exclude  persons  from 
his  apartments  who  improperly,  either  in  point  of  time  or 
manner,  attempt  to  interfere  with  the  custody  of  such  pro- 
perty or  with  the  orderly  discharge  of  his  official  duties. 

A  public  office  is  not  so  entirely  public  property  that  all 
citizens  have  an  equal  right  to  enter  into  and  occupy  it.  The 
incumbent  of  the  office  is  the  agent  of  the  people,  clothed 
with  authority  to  exercise  certain  powers  and  to  discharge 
certain  duties  for  their  benefit,  and  for  that  purpose  is 
intrusted  with  and  held  responsible  for  the  care  and  safety  of 
the  public  property.  And  although  the  public  may,  for  the 
transaction  of  business,  enter  a  public  office  and  have  reason- 
able access  to  the  public  records,  books  and  papers,  such  right, 
nevertheless,  must  necessarily  and  very  properly  be  subordi- 
nated to  the  power  and  control  of  the  official  in  whose  custody 
the  public  has  placed  such  property.  And  in  the  proportion 
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that  the  responsibility  of  the  official  is  greater,  must  his  power 
be  increased.  This  is  peculiarly  so  with  officers  who  are  the 
custodians  of  the  public  treasure. 

It  would  be  most  unsafe  to  allow  a  miscellaneous  intrusion 
into  his  office,  or  any  unwarranted  interference  with  the  dis- 
charge of  his  duties ;  and  he  should,  therefore,  be  clothed 
with  all  requisite  authority  to  exclude  and  prevent  any  such 
improper  or  unlawful  intrusion  or  interference  with  it. 

It  is  not  inapt  to  say  of  the  chamberlain's  office  that  it  is 
one  of  high  and  peculiar  responsibility  and  importance. 
The  whole  city  treasury  is  in  his  custody,  amounting  annu- 
ally, as  is  alleged,  to  at  least  fifty  millions  of  dollars ;  for  the 
safety  of  which  and  its  legal  disbursements  the  chamberlain 
is  accountable. 

For  the  protection  of  this  large  sum,  and  its  legal  disburse- 
ment, the  city  chamberlain  has  peculiarly  strong  claims  upon 
the  law,  and  has  the  right  to  be  not  interfered  with,  except 
upon  the  most  justifiable  grounds,  and  then  only  in  the  mode 
prescribed  by  law. 

And,  in  this  connection,  it  is  proper  to  say  that  the  office 
of  deputy  is  made  by  statute  equal  to  the  superior  officer 
during  his  absence  or  inability  to  act  (Laws  of  1866,  cha/p. 
623),  the  law  clothing  the  deputy  with  all  the  powers  pos- 
sessed by  his  superior,  and  rendering  the  office  one  of  peculiar 
importance. 

If,  as  I  believe,  the  power  exists  as  to  a  stranger,  and  if  in 
this  case  the  public  official  may,  for  the  protection  of  his 
office,  justly  exclude  such  person  from  attempting  to  usurp 
any  of  its  functions,  then  it  follows,  I  think,  that  the  right  to 
exclude  the  defendant  in  this  case  from  entering  into  the 
apartments  officially  occupied  by  the  plaintiff  must  be  recog- 
nized. The  appointment  of  the  defendant  to  the  position  of 
deputy  chamberlain  by  an  authority  not  recognized  or  admit- 
ted by  the  plaintiif,  does  not  of  itself,  or  necessarily,  confer 
upon  him  any  such  right  of  office  which,  as  between  himself 
and  the  principal  officer,  would  change  their  relations. 
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The  defendant  is  not  in  possession  of  the  office.  He  is  not, 
therefore,  de  facto  deputy,  and  clearly  he  cannot,  for  the  pur- 
pose of  this  action,  be  considered  a  de  jure  deputy,  nor 
probably  a  deputy  in  any  aspect,  until  his  right  to  the  office 
has  been  established  in  the  manner  provided  by  law.  The 
defendant,  therefore,  cannot  claim  any  right  or  privilege 
growing  out  of  his  alleged  appointment,  and  he  stands  in  no 
better  attitude  than  a  mere  stranger,  except  that  lie  may 
invoke  the  aid  of  the  attorney-general  to  proceed  against  the 
present  incumbent  to  try  the  title  of  the  office.  But  at 
present  he  cannot  have  possession  of  the  office,  nor  can  he 
enforce  a  recognition  of  himself  as  the  legally  constituted 
officer.  He  must  wait  until  the  disputed  question  is  deter- 
mined in  his  favor  by  a  judgment  in  a  proper  action. 

This  view  of  the  defendant's  position  and  rights  is,  I  think, 
fully  maintained  in  the  following  cases :  Conover  agt.  The 
Mayor  of  New  York  (5  Abb.,  393);  Matter  of  Welsh  (14 
Barb.,  396) ;  Devlin's  Case  (5  Abb.,  281) ;  Matter  of  Davis 
(19  How.  Pr.  R.,  323 ;  Mott  agt.  Donnelly  (50  Barb.,  516, 
where  other  cases  are  cited] ;  Matter  of  Davis  (19  How.  Pr. 
R.,  323.) 

This  question  is  not  affected  by  the  provision  of  the 
Revised  Statutes  (1  R.  /£,  125,  §  50,  cfec.)  conferring  power  on 
the  court  to  require  the  delivery  of  books  and  papers  to  a 
successor  in  office.  Yet,  even  under  that  statute,  the  court 
cannot  try  the  title  to  the  office  (People  agt.  Allen,  42  Barb., 
253),  but  may  make  an  order  for  the  delivery  of  the  books 
upon  a  prima  facie  case  of  right  in  the  plaintiff,  leaving, 
however,  the  question  of  title  undisturbed. 

Under  this  inability,  therefore,  to  try  the  title  to  the  office 
in  this  action,  the  defendant  must  be  regarded  as  having  no 
other,  further  or  greater  right  than  any  other  citizen  ;  and  his 
acts,  in  reference  to  the  office  he  claims,  must  be  subjected  and 
subordinated  to  the  power  which  the  chamberlain  possesses 
to  protect  the  office  from  any  improper  intrusion. 

In  the  view  of  the  rights  of  the  respective  parties,  the  only 
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question,  therefore,  is,  can  an  injunction,  which  has  for  its 
purpose  the  restraining  of  the  defendant  from  entering  upon, 
interfering  with  or  assuming  the  duties  of  the  disputed  office 
be  sustained  ?  That  the  plaintiff,  as  the  responsible  custodian 
of  the  treasury  of  the  city,  and  of  the  office  in  which  his 
official  business  is  transacted,  and  of  the  books  and  papers 
connected  therewith,  could  properly  exclude  the  defendant 
therefrom  ;  and  with  force,  if  necessary,  prevent  the  usurpa- 
tion of  the  office,  or  that  he  could  demand  the  aid  of  the  civil 
authority  to  protect  the  office  from  any  unwarrantable  intru- 
sion, will  not,  perhaps,  be  doubted.  But  it  may  be  questioned 
if  that  is  not  the  only  remedy  the  plaintiff  can  command. 

The  plaintiff  desires  that  he  and  the  person  he  has  appointed 
as  his  deputy  may  be  undisturbed  in  the  office  they  occupy 
and  claim  legally  to  fill ;  and  instead  of  asserting  his  right  by 
bringing  to  his  aid  the  maxim  of  the  law  "  domus  sua  cuiquest 
tutiesimus  refergium."  he  had  adopted  a  measure  more  con- 
formable to  peace  and  order. 

The  earliest  jurisdiction,  if  not  at  that  time  the  chief  busi- 
ness of  the  court  of  chancery  was  in  assaults,  trespasses  and 
a  variety  of  outrages,  which,  although  cognizable  at  common 
law,  the  party  complaining  was  unable  to  obtain  redress  in 
consequence  of  the  protection  afforded  to  his  adversary  by 
some  powerful  baron  or  high  officer  of  the  county  in  which 
the  acts  occurred  (1  Cooper  Pub.  Rec.,  359  ;  1  Story  Eq.,  § 
48).  And  the  jurisdiction,  in  cases  of  trespass  to  property, 
has  been  continued  to  the  present  time  (2  Story  Eq.,  §  928), 
and  is  sustained  upon  the  principle  of  irreparable  mischief,  a 
principle  which  has  since  been  incorporated  into  the  Code 
(Code,  §  219). 

No  exact  limit  is  placed  upon  the  jurisdiction  in  this  class 
of  cases.  The  complainant  must  have  been  in  the  previous 
undisturbed  enjoyment  of  the  property  under  a  claim  of  right, 
and  it  must  appear  that  the  relief  at  law  is  inadequate. 

If  the  relief  consists  in  restraining  the  continuance  of  some 
act  of  the  defendant,  there  is  no  line  marked  out  by  any 
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adjudged  case  to  which  the  jurisdiction  must  be  confined ; 
and  from  the  nature  of  things,  it  must  forever  remain  unde- 
fined (  Willartfs  Eq.  JUT.,  408). 

There  is  no  want  of  analogy  between  trespass  to  property 
and  to  the  person,  or  to  a  personal  right  in  respect  to  the 
claim  for  protection. 

In  respect  to  the  use  of  preventive  process,  the  jurisdiction 
ought  to  be,  and  therefore  is  the  same ;  and  if  it  is  proper  in 
one  case  to  exercise  the  jurisdiction  to  prevent  a  wrong  threat- 
ened to  be  done  to  mere  property,  how  much  more  proper  is 
it  to  use  the  same  power  to  arrest  premeditated  wrong  to 
the  person  or  personal  rights? 

The  object  of  the  process  of  injunction  is  both  preventive 
and  protective.  It  seeks  to  prevent  a  meditated  wrong,  and  not 
to  redress  an  injury  which  can  usually  be  done  only  at  law, 
and  then  to  protect  a  party  against  any  unlawful  invasion  of 
his  rights. 

The  mere  novelty  of  the  action,  or  that  the  relief  sought  is 
possibly  without  precedent,  is  not,  in  my  judgment,  sufficient 
to  defeat  it,  if  there  is  principle  to  sustain  it ;  and  I  think  it 
should  be  sustained  upon  the  principle  that  it  is  a  proper  sub- 
stitute for  another  remedy,  which,  had  it  been  adopted,  might 
have  produced  confusion  and  disorder  in  a  public  office,  and 
perhaps  serious  loss  to  the  city,  if  not  to  the  immediate  parties 
concerned. 

The  course  of  the  plaintiff  should,  I  think,  therefore  be 
commended  and  sustained,  and  his  action  not  be  dismissed 
because  he  has  thought  it  proper  to  apply  to  the  court  to  pro- 
tect him  in  his  office  against  what  he  claims  is  an  attempt  at 
an  unwarrantable  intrusion. 

In  The  Mayor,  <&c.,  agt.  Flagg  (6  AUb.,  296),  a  controversy 
arose  between  two  rival  claimants  of  a  municipal  office.  Pend- 
ing an  action  to  try  the  title  to  the  office,  the  Mayor,  &c., 
obtained  an  injunction  restraining  the  comptroller  from  recog- 
nizing the  acts  of  either,  and  each  from  acting  or  asserting  any 
claim  against  the  city. 
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The  injunction  was  sustained  on  the  ground  that  it  was 
right  to  come  to  the  court  for  protection  from  the  conflicting 
claims  until  the  right  to  the  office  had'  been  obtained  by  one 
or  the  other. 

In  Tyaok  agt.  Bromley  (4  Edw.  Ch.  R.,  258),  which  was  a 
controversy  between  different  persons  claiming  the  same  office, 
the  complainant  alleging  that  the  defendants  had  attempted 
to  usurp  the  office,  the  latter  were  restrained  from  interfering 
with  the  complainant's  duties. 

The  vice-chancellor,  in  sustaining  the  jurisdiction  of  the 
court,  says  (p.  270) :  "  Courts  of  justice  are  bound  to  aid  a 
party  in  possession  of  rights,  whether  they  be  natural  or  arti- 
ficial, or  such  as  are  mere  creations  of  law,  whenever  those 
rights  have  been  infringed  or  their  destruction  threatened. 
It  is  a  familiar  head  of  equity  jurisdiction  to  protect  by 
injunction  statutory  rights  and  privileges  which  are  threat- 
ened to  be  destroyed  or  rendered  valueless  to  the  party  by  the 
unauthorized  interference  of  others ;  and  although  it  was  not 
proper  for  equity  to  restrain  in  the  first  instance  where  there 
was  doubt,  yet  it  would  do  so  without  requiring  the  establish- 
ing of  the  right  at  law  where  a  clear  case  of  common-l&w  right 
was  presented,  and  the  party  is  in  possession  and  enjoyment 
of  the  right  which  is  threatened  to  be  destroyed  or  rendered 
valueless." 

For  these  reasons  it  was  right,  I  think,  for  the  plaintiff  to 
come  to  the  court  and  demand  an  injunction  restraining  the 
defendant  from  exercising  or  attempting  to  exercise  the  func- 
tions of  his  alleged  office,  until  his  right  to  the  office  had  been 
duly  established. 

I  am,  therefore,  in  favor  of  sustaining  the  injunction.  But 
as  the  defendant's  counsel  claimed  that  the  injuction  restrained 
him  from  trying  the  question  of  title  in  any  action,  it  should 
be  modified  (if  the  defendant  desires  it)  so  as  to  allow  the 
bringing  of  an  action  to  try  the  title  to  the  office. 

The  order  appealed  from,  thus  modified,  should  be  affirmed, 
with  costs. 
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FREEDMAN,  «/".,  concurred. 

CURTIS,  </.,  dissenting.  The  plaintiff  alleges  in  his  complaint, 
that  being  chamberlain  of  the  city  of  New  York,  and  empow- 
ered by  the  act  of  April  17,  1866,  to  appoint  a  deputy  cham- 
berlain, he  in  May,  1872,  appointed  Walter  B.  Palmer  such 
deputy,  who  thereupon  took  the  office,  gave  the  required  secu- 
rity, entered  upon  the  duties  of  the  office,  and  has  since  con- 
tinued to  hold  the  office  and  discharge  its  duties.  He  further 
alleges,  that  the  defendant  has  intruded  upon  and  attempted  to 
enter  into  and  take  possession  of  that  office,  but  that  the  plain- 
tiff has  refused  to  recognize  him  as  deputy  chamberlain,  and 
denies  that  the  defendant  is  lawfully  appointed,  and  avers  that 
such  intrusion  of  the  defendant  is  calculated  to  produce  confu- 
sion in  the  city  and  county  treasuries  and  increase  the  responsi- 
bility of  the  plaintiff,  and  jeopard  the  receipt  and  enjoyment 
by  the  plaintiff' of  the  proper  emoluments  of  his  office.  The 
plaintiff'  asks  that  the  defendant  be  restrained  from  exercising 
any  of  the  powers  or  performing  any  of  the  duties  of  the 
office,  and  that  in  the  meantime,  and  until  further  order  of 
the  court,  the  defendant  be  enjoined  from  any  intrusion  into 
the  office,  and  from  exercising  any  powers  or  performing  any 
duties  appertaining  thereto. 

The  defendant  by  his  answer  avers  that  the  plaintiff  had 
no  power  to  appoint  Walter  B.  Palmer  deputy  chamberlain ; 
that  so  much  of  the  act  passed  April  17,  1866,  as  authorized 
the  chamberlain  of  the  city  of  New  York  to  appoint  a  deputy 
chamberlain  was  repealed  by  the  act  passed  April  5,  1870, 
which  conferred  on  the  comptroller  of  the  city  of  New  York 
the  power  to  make  such  appointment,  and  that  in  accordance 
therewith  the  defendant  was,  on  the  6th  day  of  January,  1873, 
duly  appointed  by  such  comptroller  to  the  office  of  deputy 
chamberlain,  and  was  duly  qualified  as  such. 

The  title  to  the  office  cannot  be  tried  in  this  action.  The 
question  that  arises  on  the  appeal  from  the  order  at  special 
term  is,  whether  the  act  of  April  17, 1866,  by  which  the  cham- 
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berlain  was  authorized  to  appoint  the  deputy  chamberlain,  was 
repealed  by  the  act  of  April  5,  1870. 

The  latter  contains  the  following  provisions : 

"  §  33.  The  finance  department  shall  have  control  of  all  the 
fiscal  concerns  of  the  corporation  and  of  the  appropriations 
made  for  carrying  on  the  business  of  the  corporation.  It  shall 
prescribe  the  forms  of  keeping  and  rendering  all  city  accounts, 
and  the  manner  in  which  all  salaries  shall  be  drawn,  and  the 
mode  by  which  all  creditors,  officers  and  employes  of  the  cor- 
poration shall  be  paid." 

"  §  34.  All  accounts  rendered  to  or  kept  in  the  other  depart- 
ments shall  be  subject  to  the  inspection  and  revision  of  the 
officers  of  this  department,  and  it  shall  settle  and  adjust 
all  claims  in  favor  of  or  against  the  corporation,  and  all 
accounts  in  which  the  corporation  is  concerned  as  debtor  or 
creditor." 

"  §  35.  The  chief  officer  of  this  department  shall  be  called 
the  comptroller  of  the  city  of  New  York." 

"  §  32.  The  head  of  all  departments,  except  as  otherwise 
specifically  directed  herein,  shall  have  power  to  appoint  and 
remove  all  chiefs  of  bureaus  (except  the  chamberlain),  as  also 
all  clerks,  officers,  employes  and  subordinates  in  their  respec- 
tive departments.  The  number  of  all  officers,  clerks,  employes 
arid  subordinates  in  every  department  (except  the  police  and 
fire  departments),  with  their  respective  salaries  and  compen- 
sations, shall  be  such  as  the  head  of  each  department  shall 
designate  and  approve,  except  that  the  aggregate  expense 
thereof  shall  not  exceed  the  total  amount  duly  appropriated 
by  law  to  each  department  for  such  purposes." 

The  same  act  further  provides  in  section  120  that  "  all  acts 
or  parts  of  acts  inconsistent  with  the  provisions  of  this  act  are 
also  hereby  repealed." 

By  the  language  of  this  act  the  comptroller  is  made  the 
head  of  the  department  of  finance,  with  full  control  and 
responsibility  in  respect  to  the  fiscal  concerns  of  the  corpora- 
tion, and  with  power  to  appoint  and  remove  all  clerks,  ofti- 
VO-L.  XLV  16 
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cers,  employes  and  subordinates,  and  chiefs  of  bureaus,  except 
the  chamberlain,  in  his  department.  While  the  language  of 
the  act  thus  clearly  empowers  the  comptroller  to  appoint  the 
deputy  chamberlain,  it  remains  to  be  seen  whether  that  lan- 
guage fails  to  express  the  intention  of  the  legislature,  as  is 
claimed  on  the  part  of  the' plaintiff. 

It  is  urged  by  the  plaintiff  that  the  act  of  1866  has  been 
until  now  acted  upon  as  if  still  in  force,  and  that  in  the 
absence  of  the  chamberlain,  however  temporary,  the  deputy 
has  the  custody  and  control  of  millions  of  the  public  money, 
and  that  this  claim  of  power  by  the  comptroller  to  appoint 
the  deputy  chamberlain  takes  away  from  the  chamberlain  the 
control  over  and  custody  of  the  public  moneys. 

It  is  also  insisted  that  the  chamberlain  and  all  the  employes 
in  his  office  should  be  entirely  independent  of  the  comptroller, 
and  therefore  the  laws  of  1866  and  1870  together  provide 
that  the  chamberlain  should  be  appointed  by  the  mayor,  and 
hold  his  office  for  a  definite  period,  and  his  subordinates 
should  be  appointed  by  him  and  hold  office  during  his  plea- 
sure, and  that  to  confer  upon  the  comptroller  the  power  to 
appoint  either  the  chamberlain  or  his  subordinates  would 
effectually  destroy  that  system,  and  would  give  to  the  comp- 
troller power  over  the  public  funds  far  beyond  that  expressly 
given  to  him  in  the  language  of  any  statute. 

It  is  further  urged  on  behalf  of  the  plaintiff  that  this  theory 
that  the  chamberlain  and  his  employes  should  be  independent 
of  the  comptroller,  is  so  just  and  so  in  accordance  with  the 
general  legislation  of  the  state  in  respect  to  local  governments, 
that  the  legislature  could  never  have  intended  that  the  cham- 
berlain, with  his  liabilities  for  the  custody  of  the  public  moneys, 
should  be  without  the  powers  to  appoint  his  deputy  and  clerks. 
In  order  to  determine  whether  the  plan  was  so  just  and  wise 
that  the  legislature  in  1870  must  be  deemed  not  to  have 
intended  to  change  it,  we  may  look  at  the  history  of  its  opera- 
tion. From  1857  until  the  passage  of  the  act  of  1866  the 
chamberlain  was  without  power  to  appoint  his  subordinates. 
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Since  then  he  has  exercised  that  power,  but  it  does  not 
appear  that  such  exercise  of  power  by  the  chamberlain  and 
independence  on  his  part  of  the  comptroller,  has,  during  the 
latter  period,  been  accompanied  with  any  such  advantages  to 
the  city  and  county  in  respect  to  the  preservation  and  custody 
of  the  public  moneys,  that  the  legislature  cannot  be  deemed 
to  have  intended  to  make  the  change  expressed  by  the  lan- 
guage of  the  act.  The  papers  on  the  appeal  fail  to  show  any 
such  beneficent  results  accruing  from  the  increase  of  power 
to  the  chamberlain  under  the  act  of  1866  that  would  justify 
the  presumption  that  the  law-makers  did  not  intend  to  repeal 
it.  As  far  as  can  be  gathered  from  the  statute  itself  or  from 
these  extrinsic  circumstances,  it  is  difficult  to  discover  that 
the  intention  of  the  legislature  was  that  claimed  for  it  by  the 
plaintiif. 

Neither  does  the  claim  that  the  comptroller,  after  the  pas- 
sage of  the  act  of  1870,  acquiesced  in  the  exercise  of  the 
appointing  power  by  the  chamberlain,  or  that  the  loss  of  it 
would  increase  his  responsibility,  or  diminish  his  control  of 
the  public  moneys,  shed  any  light  upon  the  intention  of  the 
legislature.  The  acquiescence  of  the  comptroller  in  the  exer- 
cise of  this  power  by  the  chamberlain  can  in  no  way  serve  to 
interpret  or  give  construction  to  the  statute,  the  language  of 
which  is  clear,  and  which  for  anything  that  is  apparent  is 
such  as  will  best  protect  the  public,  however  much  it  may 
increase  the  responsibility  of  the  custodian  or  aifect  the  con- 
trol of  the  public  funds.  It  may  have  been  the  promptings 
of  wisdom,  enlightened  by  the  experience  of  the  past,  that 
guided  the  action  of  the  legislature  in  conferring  upon  the 
comptroller  the  power  of  appointing  the  deputy  in  the  cham- 
berlain's office. 

Occasions  may  arise  when  the  public  treasury  will  be  better 
protected  by  the  exercise  of  this  power  on  the  part  of  the 
comptroller  than  by  leaving  it  entirely  in  the  keeping  at  any 
time  of  subordinates  of  the  chamberlain's  own  creation,  and 
it  is  difficult  to  sustain  the  proposition  that  the  statute  must 
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be  construed  upon  the  basis  that  the  legislature  never  could 
have  had  these  contingencies  in  view,  and  never  intended  to 
provide  against  them. 

It  is  suggested  that  the  provision  in  the  second  paragraph 
of  the  thirty-second  section  of  the  act  of  1870,  which  directs 
that  the  salaries  of  all  those  officers,  clerks  and  subordinates 
that  are  to  be  appointed  by  the  heads  of  departments  shall  not 
exceed  the  total  amount  duly  appropriated  by  law  to  eacli 
department  for  such  purpose,  is  inconsistent  with  the  law  pre- 
viously a-nd  still  in  force,  directing  that  the  salaries  of  the 
deputy  and  clerk  in  the  chamberlain's  office  shall  be  paid  by 
the  banks  in  which  he  is  required  to  deposit  thf  public  moneys ; 
and  that,  therefore,  the  chamberlain's  deputy  and  clerks  were 
not  intended  by  the  legislature  to  be  included  among  those 
officers  whom  the  comptroller  was  authorized  to  appoint. 

It  is  not  easy  to  see  any  inconsistency  when  this  provision  of 
law  directing  the  payment  of  the  salaries  of  the  chamberlain's 
deputy  and  clerks  by  the  banks  which  are  the  depositories 
of  the  public  funds,  is  itself  viewed  as  an  appropriation.  This 
action  of  the  legislature  is  simply  an  appropriation  of  a  por- 
tion of  the  interest  money  belonging  to  the  public,  and  accru- 
ing upon  the  public  money  from  the  deposits  of  it  with  the 
banks,  in  accordance  with  the  law.  The  ordering  of  the  pay- 
ments of  these  salaries  by  the  banks  from  these  interest 
moneys  due  by  them  to  the  public,  is  an  appropriation  to  that 
extent  towards  the  total  amount  appropriated  by  law  to  the 
department  of  finance,  and  is  an  appropriation  from  that  part 
of  the  public  money  of  the  amount  of  those  salaries,  and  so  far 
from  there  being  any  inconsistency  in  the  action  of  the  legis- 
lature, it  seems,  viewed  in  this  aspect,  to  harmonize  with  the 
theory  that  the  intention  of  the  legislature  is  best  indicated 
by  the  language  it  employed,  and  that  this  language  was  that 
which  was  best  calculated  to  guard  the  public  treasury. 

The  state  may  impose  onerous  duties  and  great  liabilities 
upon  its  public  servants,  but  that  is  not  an  element  for  con- 
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sideration  in  giving  construction  to  a  statute.  The  state 
always  keeps  open  another  avenue  for  their  relief. 

It  was  justly  stated  by  the  learned  judge  at  special  term, 
that  this  is  the  personal  action  of  the  plaintiff  as  an  indivi- 
dual, and  can  be  -maintained  upon  no  other  theory  than  that 
he  is  entitled,  upon  the  facts  set  forth  in  the  complaint,  to 
relief  by  way  of  injunction  as  a  matter  of  private  and  per- 
sonal right,  and  that  the  right  of  the  plaintiff  to  an  injunction 
is  not  to  any  extent  founded  upon  the  allegation  in  the  com- 
plaint of  the  appointment  of  Walter  B.  Palmer  as  deputy 
chamberlain,  but  that  the  important  question  in  the  contro- 
versy is,  whether  the  defendant  is  the  deputy  chamberlain,  as 
it  constitutes  the  sole  ground  of  his  defence  by  way  of  justifi- 
cation. It  is  to  this  question  these  considerations  relate,  and 
if  the  conclusions  arrived  at  as  to  the  construction  to  be  given 
the  statute  are  correct,  they  justify  the  defendant  in  present- 
ing his  claim,  and  demanding  that  he  be  allowed  to  enter  upon 
and  discharge  the  duties  of  the  office.  But  as  the  defendant 
claims  an  office  which  is  already  and  has  been  for  a  long  time 
in  the  possession  of  a  person  who  is  de  facto  discharging  its 
duties  under  color  of  title,  he  should,  as  such  claimant,  estab- 
lish his  right  by  due  course  of  law.  The  steps  for  him  to  take 
are  indicated  in  the  Code,  sections  432  to  438,  and  he  has  no 
right  to  seek  redress  by  any  force  or  violence.  Any  attempt 
of  that  nature  would  be  unlawful,  and  is  to  be  repelled  by  all 
lawful  means.  The  very  existence  of  society  is  dependent 
upon  the  maintenance  of  this  principle. 

It  does  not  appear  by  the  papers  that  there  has  been  any 
resort  to  force  or  any  threats  of  resorting  to  force  by  the 
defendant,  or  that  he  has  taken  any  other  course  than  such 
as  he  might  lawfully  take  in  presenting  a  claim  and  demand- 
ing its  allowance  by  a  party  in  adverse  possession. 

The  law  is  to  be  presumed  strong  enough  to  protect  a  party 
that  is  in  possession  of  an  office,  and  discharging  its  duties 
under  color  of  title,  from  forcible  ouster  by  a  claimant  who 
refrains  from  seeking  to  establish  his  alleged  rights  by  due 
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process  of  law.  An  injunction  should  not  be  granted  upon 
the  suspicion  of  the  incumbent  that  he  may  be  forcibly  ousted. 
Such  a  precedent  is  undesirable. 

In  the  present  case  it  does  not  appear  that  there  is  any  just 
reason  to  fear  that  force  will  be  resorted  to  by  the  defendant, 
or  that  the  law  is  not  strong  enough  to  restrain  and  punish 
such  an  act. 

The  defendant  claims  that  the  injunction  order  appealed 
from  restrains  him,  among  other  things,  from  discharging  the 
duties  of  the  office,  even  if  he  should  establish  his  right  to  it 
by  law,  and  such  a  construction  may  be  given  to  it,  but  on 
the  argument  the  plaintiff's  counsel  waived  any  such  claim. 
Still,  in  the  view  here  taken,  there  is  no  necessity  for  the 
injunction,  and  the  order  appealed  from,  allowing  it,  should  be 
reversed,  with  costs  to  the  defendant. 
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SUPREME  COURT. 

JOHN    G.    ALSHEIMEE,    appellant,   agt.   JACOB   KROHN, 
respondent. 

The  statute  of  1860,  allowing  a  tenant  to  abandon  the  demised  pre- 
mises when  they  become  untenantable  without  any  fault  of  his,  does 
not  apply  to  the  letting  of  the  premises  with  a  full  knowledge  that  the 
premises  are  to  be  rendered  untenantable,  and  with  a  view  to  occupancy 
while  in  that  condition. 

Fourth  Department  General  Term,  Rochester ',  April,  1873. 

Before  MULLIN,  P.  J.,  E.  DARWIN  SMITH  and  TALCOTT, 
Justices. 

THIS  action  was  commenced  before  a  justice  of  the  peace 
of  the  county  of  Oneida,  to  recover  of  defendant  sixteen  dol- 
lars for  the  rent  of  a  part  of  plaintiff's  house  in  the  city  of 
Utica. 

S.  J.  BARROWS,  for  appellant. 

I.  The  county  court  cannot  reverse  the  judgment  of  the 
justice  for  reasons  or  on  grounds  not  pointed  out  or  stated 
in  the  notice  of  appeal.     The  onus  of  showing  error  is  with 
the  appealing  party ;  and  no  sufficient  ground  is  stated  on 
the  notice  of  appeal  to  the  county  court  to  raise  the  question, 
or  justify  the  county  court  in  reversing  the  judgment  of  the 
justice  for  the  reason  stated  in  its  opinion  (Avery  agt.  Wood- 
bicTc,  62  Barb.,  557 ;  Bush  agt.  Dennison,  14  How.  Pr.  /<?., 
310 ;  Cole  agt.  Bell,  48  Barb.,  194). 

II.  The  only  defense  set  up  in  the  answer  by  the  defendant 
is  that  of  an  eviction ;  and  to  sustain  this  defense  the  evi- 
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dence  must  show  and  the  justice  must  find  that  the  acts  of 
the  plaintiff  were  wrongful  and  done  without  right,  and 
without  the  permission  of  the  defendant,  and  for  the  purpose 
of  depriving  the  defendant  of  the  premises  (Christopher  agt. 
Austin,  11  N.  Y.,  216,  218  ;  Lawrence  agt.  French,  15  Mass. 
R.,  268;  25  Wend.,  442,  444;  Lounsbery  agt.  Snyder,  31 
N.  Y.,  514,  516,  an d  cases  there  cited). 

1.  If  the  moving  of  the  building  had  been  done  by  the 
plaintiff  without  the  consent  of  the  defendant,  it  would  not 
have  amounted  to  an  eviction.     It  would,  at  the  most,  be 
only  a  trespass. 

2.  "  An  eviction  is  something  more  than  a  mere  ordinary 
trespass ;  it  must  be  something  of  a  permanent  character, 
done  by  the  landlord,  with  the  intention  of  depriving  the 
tenant  of  the  enjoyment  of  the  whole  or  a  part  of  the  premi- 
ses ;  and  it  is  for  the  jury  to  say  whether  it  was  done  with 
that  intention"  (1   Waifs  L.  &  P.,  290;  Peck  agt.  Hiler, 
31  Sari).,  117,  120,  and  cases  there  cited  /    Vanderpool  agt. 
Smith,  1  Daly,  311). 

3.  In  this  case  the  justice,  who  acted  in  the  place  of  the 
jury,  has  found  as  a  fact,  by  his  judgment,  that  there  was  no 
eviction ;   and  the  case  shows,  and  the  justice,  by  his  judg- 
ment, has  so  found  the  fact  to'  be,  that,  after  he  knew  the 
plaintiff  was   obliged   to   move   the   building  in  which  the 
rooms  were  situated,  and  with  full  knowledge  of  all  the  facts 
in   that   respect,  the  defendant,   in   consideration   that   the 
plaintiff  would  let  him  have  them  at  the  same  rent,  and  fur- 
nish him  sufficient  coal  to  burn  during  the  time  the  building 
was  in  process  of  being  moved,   agreed  to  rent,  stay  and 
remain  in  the  rooms  as  he  had  done  before,  and  to  pay  the 
agreed  rent  therefor.     We  submit,  therefore,  that  an  eviction 
cannot  be  claimed  by  the  defendant  for  the  acts  of  the  plain- 
tiff, which  were  done  by  the  special  consent  and  agreement 
made  with  the  defendant  that  they  might  be  done. 

4.  The  defendant,  after  he  made  the  agreement  to  stay  in 
the  building  and  pay  the  agreed  rent,  actually  remained  in 
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the  rooms  several  days,  and  used  the  plaintiff's  coal  under 
the  contract,  and  as  was  agreed  he  should  do,  and  then  left 
without  the  consent  of  the  plaintiff. 

5.  If  we  concede  that  the  renting,  in  the  outset,  was  as 
claimed  by  the  defendant,  yet  he  would  have  the  right  to 
make  a  new  and  modified  agreement,  when  it  was  found  the 
house  was  to  be  moved,  and  to  agree  to  rent  the  rooms,  and 
use  and  occupy  them  just  as  he  had  done,  and  as  they  would 
be  situated  while  the  house  was  being  moved ;  and  if  this  be 
so,  then  the  defendant  could  not  set  up  an  eviction,  and 
abandon  the  rooms  and  contract,  after  the  parties  had  entered 
upon  its  performance,  and  tender  back  the  key,  without  the 
consent  of  the  plaintiff,  and  thus  avoid  the  payment  of  the 
stipulated  rent. 

III.  The  defendant  cannot  now  claim  that  the  premises 
became  untenantable  by  the  house  being  moved,  and  that 
thereby  he  had  a  right,  under  chapter  345  of  the  laws  of 
1860,  p.  592,  to  abandon  the  same,  and  be  excused  from  the 
payment  of  the  rent,  for  the  reasons : 

1.  No  such  defense  is  set  up  in  his  answer. 

2.  No  motion  for  a  nonsuit  was  made  before  the  justice, 
nor  was  that  question,  or  the  question  that  the  agreement 
was  not  in  writing,  in  any  way  raised  by  the  defendant  on 
the  trial ;  nor  was  the  question  raised  that  plaintiff  could  not 
recover  if  the  facts  were  as  proved  by  him. 

3.  The  county  court  could  not  reverse  the  judgment  of  the 
justice  for  the  insufficiency  of  evidence  in  the  court  below, 
or  on  a  question  not  in  any  way  suggested,  or  raised  on  the 
trial  before  the  justice,  and  the  ground  on  which  the  county 
court  reversed  the  judgment  of  the  justice  in  this  case  has 
not  at  any  time  been  passed  upon  by  the  justice.     There  is 
no  judgment  of  the  justice  on  that  question  (2  Waifs  L.  and 
P.,  636,  and  cases  there  cited  /  Abernethy  agt.  Church,  dec., 
3  Daly,  1,  9,  and  cases  there  cited  ;  Talcott  agt.  Rosenberg, 
id.,  204,  211 ;  Duffy  agt.  Thompson,  4  E.  D.  Smith,  178 ; 

Willard  agt.  Bridge,  4  Barb.,  361 ;  Merritt  agt.  Thompson, 
VOL.  XLV  17 
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1  Hilton,   550,  361 ;   5  N.  Y.,  492 ;  Smith  agt.  Hill,  22 
Barb.,  656). 

4.  If  the  question  upon  which  the  county  court  reversed 
the  judgment  below  had  been  raised  before    he  justice,  the 
plaintiff'  would   have  produced   the   agreement   in  writing 
required  by  the  statute,  or  could  have  withdrawn  the  action ; 
and,  it  not  having  been  suggested  or  raised,  the  plaintiff  had 
a  right  to  and  did  assume  that  no  such  question  was  in  the 
case  (Smith  agt.  Hill,  22  Barb.,  657). 

5.  This  court  will  not  favor  a  deceptive,  secret  or  unfair 
mode  of  raising  an  objection  or  question  in  the  case,  and 
therefore  all  such  objections  or  questions  as  could  have  been 
fairly  met  or  answered,  if  they  had  been  raised  or  made  in 
the  court  below,  will  be  disregarded  on  appeal  (2  Waifs  L. 
and  P.,  634,  and  oases  there  cited ;  Coon  agt.  Syracuse  and 
Utica  JR.  R.,  1  Seld.,  492,  531 ;  Barnes  agt.  Perrin,  2  Eer- 
nan,  18;  47  Barb.,  523;  34  N.  Y.,  383). 

IV.  The  act  of  1860,  chapter  345,  does  not  affect  this  case. 
That  statute  was  only  intended  to  apply  to  cases  where,  at 
common  law,  the  tenant  was  bound  to  pay  the  rent,  though 
the  premises  had  been  in  fact  destroyed  (Bloomer  agt.  Mer- 
rill, 29  How.  Pr.  R.,  259,  and  opinion  of  the  court,  p.  262), 

1.  The  acts  of  the  landlord  must  amount  to  an  eviction 
(Fosh  agt.  Kavanauyh,  24  How.  Pr.  R.,  347). 

2.  And  in  this  case  there  was  no  eviction. 

3.  All  the  acts  of  the  defendant  were  done  by  tne  express 
agreement  and  consent  of  the  defendant. 

4.  There  is  no  evidence  to  show  that  the  premises  were 
untenantable  when   the   defendant  left   them,   and  if  they 
became  so  after  he  left  them,  that  will  not  excuse  him  from 
the  payment  of  the  rent  (Murray  agt.  Waller,  42  How.  Pr. 
R.,  64). 

V.  The  .fact  that  the  case  does  not  show  that  the  defend- 
ant's agreement  to  pay  the  rent  was  in  writing,  we  submit, 
cannot  benefit  the  defendant  here. 

1.  Because  no  such  question  was   made,  or  in  any  way 
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raised  before  the  justice  (see  oases  cited  under  third  subdi- 
vision of  point  3 ;  Code,  §  366 ;  49  Barb.,  146  ;  31  N.  Y., 
480). 

2.  The  defendant,  on  a  sufficient  consideration,  made   a 
new  and  modified  contract  to  rent  the  rooms,  and  agreed  to 
rent  the  same  and  pay  the  rent  after  he  knew  and  had  full 
notice  from  the  plaintiff  that  the  building  was  to  be  moved ; 
and  having  thus  agreed,  knowing  that  the  building  was  to  be 
moved,  we  insist  it  is  not  a  case  within  the  statute  of  1860. 

3.  But  if  it  is  to  be  held  that  it  is  a  case  within  that 
statute,  then  we  say  that  the  statute  was  intended  to  confer  a 
benefit  on  the  defendant,  arid  that  "  a  party  ca/i  always  waive 
and  renounce  a  benefit  which  the  law  gives  him,  even  when 
the  right  is  created  by  statute "  (1  Waifs  Law  and  Prac- 
tice, 842;  Tombs  agt.  Rochester  and  Syracuse  R.  R.,  18 
Barb.,  583 ;  Baker  agt.  Braman,  6  Hill,  47 ;  Phyfe  agt. 
Eimer,  45  N.  Y.,  102,  104,  and  cases  there  cited). 

VI.  We  submit  that  the  judgment  of  the  county  court 
should  be  reversed,  and  that  of  the  justice  affirmed. 

J.  "W.  BOYLE,  attorney ;    JOEL  WILLAED,  counsel,  for 
respondent. 

I.  The  premises,  when  the  plaintiff  commenced  to  remove 
the  house,  became  and  were  by  reason  of  such  removal 
untenantable  and  unfit  for  occupancy,  and  this  by  the  act  of 
the  plaintiff,  and  without  fault  of  defendant. 

1 .  Acts  less  injurious  to  premises  than  such  as  are  admit- 
ted in  this  case,  have  been  declared  to  render  them  untenant- 
able (Dyett  agt.  Pendleton,  8  Cow.,  727 ;  Cohen  agt.  Dupont, 
1  Sandf.,  260). 

2.  Being  so  rendered  untenantable,  the  defendant  had  a 
right  to  terminate   his  tenancy,  and  thereupon  be  relieved 
from  the  further  payment  of  rent,  unless  he  had  by  written 
agreement  consented  to  remain  and  pay  rent  (Laws  of  I860, 
p.  592 ;   Murray  agt.  Waller,  42  How.,   64 ;    Lewis  agt. 
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Payne,  4  Wend.,  423 ;  Edgerton  agt.  Paige,  20  N.  Y.,  283  ; 
Lounsbu^y  agt.  Snyder,  31  id.,  514 ;  Christopher  agt.Austin, 
11  JT.  F.,  216). 

II.  There  was    no    written    agreement  in   this   case,   as 
required  by  the  laws  of  1860,  p.  592,  for  the  payment  of  rent ; 
therefore  the  lessee  had  the  right  to  quit  and  determine  his 
liability  to  pay  rent  (Laws  of  1860,  p.  592 ;   Murray  agt. 
Waller,  42  How.,  64). 

III.  The  removal  of  the  house  by  the  plaintiff  was  an  evic- 
tion of  the  defendant,  by  rendering  it  untenantable.     This 
was  without  fault   of    defendant  (Rogers   agt.  Ostrom,   35 
Barb.,  523 ;    Ogilvie  agt.  Hull,   5  Hill,   52 ;    Cohen  agt. 
Dupont,  1  Sandf.,  260). 

IY.  To  entitle  the  plaintiff  to  a  recovery  in  this  case,  it  is 
incumbent  on  him  to  show  a  contract  such  as  is  required  by 
the  statute,  i.  e.,  a  written  contract.  No  such  contract  is 
shown,  but  on  the  contrary  it  is  conceded  there  was  none ; 
therefore  tho  plaintiff  fails  to  make  out  a  cause  of  action 
against  the  defendant. 

Y.  It  is  conceded  that  from  the  time  of  the  purchase  of 
the  premises  by  the  railroad  company,  there  was  no  obliga- 
tion on  the  part  of  the  defendant  to  stay.  As  evidence,  the 
conversation  in  August  with  reference  to  a  further  contract  to 
stay. 

YI.  A  public  statute  need  not  be  recited  or  even  referred 
to  in  a  pleading ;  it  is  sufficient  if  the  case  is  brought  within 
it  (McHarg  agt.  Eastman,  7  Rob.,  137 ;  Bayard  agt.  Smith, 
17  Wend.,  88 ;  Cole  agt.  Jessop,  10  How.,  524 ;  Nellis  agt. 
N.  Y.  C.  R.  R.  Co.,  30  N.  Y.,  505 ;  tiwinnerton  agt.  Col. 
-Ins.  Co.,  37  id.,  189). 

This  case  was  brought  within  the  statute  of  1860  by  the 
plaintiff's  own  showing : 

"  The  lessees  or  occupants  of  any  building  which  shall,  with- 
out any  fault  or  neglect  on  their  part,  be  destroyed,  or  be 
so  injured  by  the  elements,  or  any  other  cause,  as  to  be 
untenantable  and  unfit  for  occupancy,  shall  not  be  liable  or 
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bound  to  pay  rent  to  the  lessors  or  owners  thereof,  after  such 
destruction  or  injury,  unless  otherwise  expressly  provided  by 
written  agreement  or  covenant,  and  the  lessees  or  occupants 
may  therefore  quit  and  surrender  possession  of  the  leasehold 
premises,  and  of  the  land  so  leased  or  occupied "  (Laws  of 
1860,_p.  592). 

VII.  It  is  of  no  consequence  what  rendered  the  premises 
untenantable  and  unfit  for  occupancy,  whether  by  eviction  by 
the  plaintiff  or  otherwise,  so  long  as  the  fact  existed,  and  that 
without  fault  of  defendant,  and  the  allegation  in  the  answer 
of  an  eviction  by  the  plaintiff  is  a  sufficient  allegation  that 
the  premises  were  rendered  untenantable  and  unfit  for  occu- 
pancy (Cohen  agt.  Dupont,  1  Sand/.,  260). 

VIII.  Objections  may  be  urged  on  an  argument  at  a  gene- 
ral term,  which  were  not  raised  on  the  trial,  if  they  are  such 
as  could  not  have  been  obviated  at  the  trial  (Pepper,  adm'r, 
agt.  Haiyht,  20  Barb.,  429;  Lawrence  agt.  Barker,  5  Wend., 
301 ;  Doane  agt.  Eddy,  16  id.,  522 ;  Ford  agt.  Monroe,  20 
id.,  210 ;  Partridge  agt.  Thayer,  2  Sandf.,  227,  228  ;  Smith 
agt.  Floyd,  18  Barb.,  527 ;  Merritt  agt.  Seaman,  6  N.  Y., 
168). 

IX.  The  defendant's  notice  of  appeal  from  the  judgment 
of  the  justice  to  the  county  court  was  sufficient.     It  conferred 
jurisdiction  on  such  court  to  examine  the  whole  case  as  set 
forth  in  the  return  ;  to  see  if  any  error  had  been  committed 
for  which  the  judgment  should  be  reversed. 

The  office  of  the  notice  of  appeal  is  to  confer  jurisdiction 
on  the  appellate  court.  That  done,  the  appellate  court  may 
review  any  and  every  error  appearing  upon  the  record 
returned  (Forman  agt.  Forman,  17  How.,  255  ;  Cole  agt. 
Bell,  48  Barb.,  196,  197;  Webster  agt.  Hopkins,  11  How., 
140,  146 ;  Partridge  agt.  Thayer,  2  Sandf.,  228 ;  2  Waifs 
Law  and  Practice,  781). 

X.  The  return  of  the  justice  is  the  record  in  this  case,  and 
those  matters  which  belong  to  it  must  be  free  from  error,  or 
the  unsuccessful  party  may  avail  himself  of  the  objection  in 
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the  higher  court,  and  whenever  objections  are  apparent  on 
the  record  which  go  to  the  merits  of  the  case,  they  may  and 
ought  to  be  taken  by  the  appellate  court,  although  not  raised 
in  the  court  below  (Sanford  agt.  Granger,  12  Barb.,  392 ; 
Mills  agt.  Thursby  et  al.,  12  How.,  394). 

XI.  Where   the    objection    is    one   which    the    opposite 
party  could  not  have   answered  by  further  evidence,  or  by 
any  act  on  his  part,  the  objecting  party  may  raise  it  for  the 
first  time  on  an  appeal  (Tift  agt.  Tift,  4  Denio,  175 ;  New- 
come  agt.  Clark,  1  id.,  226;,  Pike  agt.  Gandall,  9  Wend., 
149 ;    Hemford  agt.   Artcher,   4  Hill,    276 ;   Pepper  agt. 
Haight,  20  Barb.,  429). 

XII.  The  judgment  of  the  county  court  should  be  accord- 
ing to  the  justice  of  the  case,  without  regard  to  technical  errors 
or  defects  which  do  not  affect  the  merits  (Code,  §  366;  Osin- 
cup  agt.  Nichols,  49  Barb.,  145). 

XIII.  The.  justice  received  improper  evidence  upon  the 
trial,  objected  to  by  the  defendant. 

XIV.  The  judgment  of  the  justice  is  against  the  evidence 
given  on  the  trial,  and  that  upon  the  whole"  evidence  the 
plaintiff  was  not  entitled  to  recover.     The  judgment  is  con- 
trary to  lawT  upon  the  facts  proved,  and  that  the  justice  erred 
in  not  rendering  judgment  for  the  defendant. 

XV.  It  is  respectfully  submitted  that  the  judgment  of  the 
county  court  should  be  affirmed  with  costs. 

By  the  Court,  MULLIN,  P.  J. — The  plaintiff  owned  the 
house,  and  had  rented  a  part  of  it  to  the  defendant  at  eight 
dollars  per  month.  Defendant  occupied  it  from  May,  1870, 
until  the  12th  September,  1871. 

In  August,  1871,  plaintiff  sold  the  lot  on  which  the  house 
stood  to  a  railroad  company,  reserving  the  dwelling-house. 
After  making  the  sale,  he  testifies  that  he  informed  defendant 
that  he  had  made  the  sale,  that  he  intended  moving  the  house 
to  a  lot  some  fifty  rods  distant,  and  that  he  intended  to  remain 


NEW  YORK  PRACTICE  REPORTS.  185 

Alskeimer  agt.  Krohn. 

in  the  house  while  it  was  being  moved ;  and  he  asked  defend- 
ant if  he  wished  to  stay,  and  he  agreed  to  do  so. 

In  a  short  time,  the  men  employed  to  remove  the  house 
commenced  to  do  so,  and  before  it  was  entirely  off  from  the 
foundation,  defendant  with  his  family  left,  tendering  rent  that 
had  accrued  up  to  that  time,  which  plaintiff  refused  to  accept. 

About  the  26th  October,  the  defendant  tendered  to  plain- 
tiff the  key,  and  he  refused  to  take  it,  and  then  brought  this 
action  for  rent  for  two  months,  or  up  to  the  1st  November. 

Several  witnesses  were  called  on  the  part  of  the  defendant, 
who  contradicted  the  plaintiff  and  his  witnesses,  and  swear  to 
an  entirely  different  agreement. 

The  justice  believed  the  plaintiff's  version  of  the  transac- 
tion, and  rendered  judgment  in  favor  of  the  plaintiff  for  six- 
teen dollars,  and  costs. 

The  defendant  appealed  to  the  county  court,  by  which  court 
the  judgment  was  reversed,  and  the  plaintiff  appealed  to  this 
court. 

The  county  court  did  not  assume  to  reverse  the  judgment 
of  the  justice  because  of  an  erroneous  finding  of  the  facts. 
The  defendant  had  the  greater  number  of  witnesses  testifying 
to  his  version  of  the  transaction,  but  we  cannot  say  that  they 
wjre  as  worthy  of  credit  as  the  smaller  number  on  the  part  of 
the  plaintiff.  The  justice  had  the  best  means  of  judging  of 
the  credit  to  be  given  to  each,  and  a  very  clear  case  must  be 
made  of  error  in  his  finding  of  the  facts  before  any  court 
sitting  in  review  can  disregard  his  finding. 

The  judgment  of  the  justice  was  reversed  by  the  county 
court  on  the  sole  ground  that  the  defendant  had  the  right, 
under  section  1,  chap.  345  of  the  laws  of  1860,  to  abandon  the 
premises  and  not  be  longer  liable  for  the  rent,  as  the  premises 
rented  were  so  injured  as  to  become  untenantable,  and  not 
being  otherwise  expressly  provided  by  written  agreement  or 
covenant.  With  all  respect  to  the  opinion  of  the  learned 
judge,  it  seems  to  me  the  statute  has  no  application  to  the 
case. 
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The  statute  applies  to  cases  in  which  the  premises,  without 
fault  of  the  lessee,  have  been  so  injured  as  to  become  unten- 
antable after  the  lease  was  made,  and  where  the  tenant  was 
bound  to  pay  rent  notwithstanding  the  injury  to  the  premises. 

In  other  words,  the  statute  has  no  application  to  a  letting 
to  a  tenant  with  the  view  to  occupancy  by  him  during  such 
dilapidation. 

The  tenant  was  told  he  was  at  liberty  to  leave,  as  the  build- 
ing was  to  be  removed.  Knowing  that,  he  agreed  to  remain 
in  possession  and  to  pay  rent. 

When  the  premises  are  let  when  in  tenantable  condition 
and  afterwards  destroyed,  there  is  manifest  propriety  in  per- 
mitting him  to  abandon  them  when  they  become  unfit  for  use, 
and  in  relieving  him  from  rent. 

If  rented  with  full  knowledge  that  the  premises  are  to  be 
rendered  untenantable  and  with  a  view  to  occupancy  wThile 
in  that  condition,  it  would  be  unjust  to  enable  the  tenant  to 
escape  under  this  statute  which  was  never  intended  to  apply 
to  such  a  case. 

The  judgment  of  the  county  court  should  be  reversed,  and 
and  that  of  the  justice  affirmed. 
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K  Y.  SUPEKIOK  COURT. 

GEOKGE   A.  BAKEE   and  WILLIAM  "W.  BAKEE  agt.  HEN.KY 

WALES. 

Where  the  evidence  is  sufficient  to  show  that  deceit  has  been  used  for  the 
purpose  of  bringing  a  person  within  the  jurisdiction  of  this  court,  that 
he  may  be  served  with  a  summons  and  thus  subjected  to  an  action  in 
this  court,  the  service  of  the  summons  will  be  set  aside  and  vacated. 

General  Term,  March,  1873. 

Before  MONELL,  P.  J.,  FBEEDMAN  and  CUETIS,  JJ. 

APPEAL  from  order  vacating  and  setting  aside  service  of 
summons. 

The  following  is  the  opinion  delivered  at  special  term  : 

SECGWICK,  J. — The  facts  seem  to  be  that  the  plaintiffs  kept 
in  their  office  parcels  of  summons  with  places  left  blank  for 
defendants'  names  and  amounts  to  be  claimed.  The  inference 
is,  that  if  a  business  interview  were  not  satisfactory,  service 
of  summons  would  follow  after  the  blanks  had  been  filled  up. 

On  January  19th  one  of  the  plaintiffs  wrote  to  defendant, 
who  lived  in  Connecticut,  to  come  to  New  York  to  settle  the 
claim  in  dispute,  and  to  answer  by  return  mail  whether  he 
would  come.  He  did  not  answer  until  the  twenty-sixth,  and 
did  not  come  until  the  thirtieth ;  then  he  had  an  unsuccessful 
negotiation  with  plaintiffs'  clerk,  who  served  him  with  the 
summons  in  the  case  after  he  had  filled  in  the  defendant's 
name.  This  summons  was  dated  20th  January,  the  day  after 
the  plaintiffs'  letter  to  defendant  to  come  to  New  York. 

There  would  be  no  doubt  in  the  case  if  it  were  not  for  the 
plaintiffs'  affidavits  that  the  letter  was  written  and  the  inter- 
view sought  for  the  purpose  of  settlement  solely. 
XL V  is 
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But  there  is  a'  conclusion  consistent  with  this  to  be  drawn 
from  all  the  facts ;  that  is,  that  irrespective  of  a  particular 
interest  in  this  particular  case,  there  was  a  general  purpose  to 
have  interviews  with  business  customers,  who  went  there  only 
for  business  purposes,  and  then  the  clerk  having  blank  sum- 
mons in  reserve,  to  serve  them  if  the  customers  did  not  come 
to  terms  ;  so  the  clerk  would  be  instructed. 

Under  the  general  system  of  business  it  would  be  only 
necessary  for  the  plaintiffs  to  write  a  letter  solely  for  the  pur- 
pose of  settlement  in  a  particular  case,  and  the  clerk  would 
serve  the  summons  under  the  general  instruction.  Neverthe- 
less, the  result  would  be  that  a  defendant  would  be  deceived, 
and  the  deceit  would  be  used  for  the  purpose  of  effecting  a 
service. 

Motion  granted  with  ten  dollars  costs. 

MORRIS  &  LoRDj/b/1  appellants. 
ROGER  H.  LTON3t/br  respondent. 

By  the  Court,  FREEDMAN,  J. — The  court  below  found, 
upon  evidence  somewhat  conflicting,  that  deceit  has  been 
used  for  the  purpose  of  bringing  defendant  within  the  juris- 
diction of  the  court.  We  have  carefully  examined  the  evi- 
dence and  deem  it  amply  sufficient  to  sustain  such  finding. 
The  service  of  the  summons  was  therefore  properly  vacated 
and  set  aside  (Carpenter  agt.  Spooner,  2  Sandf.,  716). 

The  order  must  be  affirmed  with  costs. 

MONELL  and  CURTIS,  JJ.,  concurred. 
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SUPREME  COURT. 

HERMAN  YON  KELLER,  respondent,  agt.  HERMAN  SCHULTING 
and  others,  appellants. 

Where  the  court  of  appeals  affirms  an  order  of  the  supreme  court  revers- 
ing a  judgment  entered  upon  the  report  of  a  referee  and  granting  a  new 
trial,  and  renders  judgment  absolute  for  the  defendants  with  costs,  the 
awarding  of  costs  by  that  court  entitle  the  defendants  to  costs  from  the 
commencement  of  the  action,  notwithstanding  the  costs  were  in  the  dis- 
cretion of  the  court  or  referee  below,  and  none  were  allowed  to  the 
plaintiff  on  recovering  judgment. 

* 

New  York  General  Term,  March,  1873. 

Before  lions.  D.  P.  INGRAHAM  and  NOAH  DAVIS,  JJ. 

THIS  is  an  appeal  from  an  order  made  by  Hon.  GEORGE  C. 
BARRETT,  justice  at  special  term,  refusing  to  allow,  on  a  review 
from  the  clerk's  decision,  certain  costs  to  the  defendant,  Schult- 
ing.  A  bill  of  costs,  on  the  part  of  the  defendant,  Schulting, 
was  presented  to  the  clerk  of  this  court  for  adjustment,  and 
on  objection  the  clerk  refused  to  tax  the  same  on  the  ground 
that,  there  being  other  defendants,  but  one  bill  of  costs  of  the 
joint  parties  should  be  allowed.  The  defendant,  Scliulting, 
appealed  therefrom  to  the  special  term,  and  the  court  held 
that  "  but  one  bill  of  costs  be  allowed  on  the  appeal  to  the 
court  of  appeals.  That  a  separate  bill  of  costs  be  allowed  to 
the  defendant,  Schulting,  on  the  appeal  to  the  general  term, 
the  order  of  the  general  term  having  provided  for  separate 
costs  and  that  no  costs  be  allowed  prior  to  such  appeal." 

The  action  was  what  was  formerly  known  as  an  equity  suit  and 
was  brought  for  an  account  and  payment  of  a  certain  interest 
in  the  profits  arising  from  the  sale  of  a  stock  of  goods  sold  by 
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the  defendants,  Stursberg  &  Co.,  for  account  of  themselves 
and  others,  the  plaintiff,  Von  Keller,  claiming  to  have  pur- 
chased from  the  defendant,  Schulting,  his  share  in  such  profits. 
The  cause  was  tried  before  Hon.  James  Emott,  who  reported 
in  favor  of  the  plaintiff  for  $1,660.62  against  the  defendants, 
Stursbergs,  the  custodians  of  the  fund,-  but  without  costs,  as 
against  any  party,  and  judgment  was  entered  upon  the  report 
accordingly. 

The  defendants,  Stursbergs,  and  the  defendant,  Schulting, 
appeared  by  separate  attorneys  and  answered  separately,  but 
on  the  appeal  from  the  judgment  to  the  general  term  they 
united  in  a  case  on  said  appeal.  The  general  term  reversed 
the  judgment  and  ordered  a  new  trial,  with  costs  to  each  of 
the  appealing  parties.  From  this  order  the  plaintiff  appealed 
to  the  court  of  appeals,  where  the  order  was  affirmed  and 
judgment  absolute  was  rendered  in  favor  of  the  defendants 
.with  costs. 

The  defendant,  Schulting,  appealed  from  the  order  of  the 
special  term,  disallowing  him  certain  costs,  to  the  general 
term. 

C.  BAINBRIDGE  SMITH,  for  the  defendant,  Schulting,  and 
appellant. 

I.  The  defendant,  Schulting,  is  entitled  to  a  separate  bill 
of  costs. 

1.  He  was   the   owner   of   the*  fund   in   controversy  and 
appeared  by  his  own  attorney  (  Waifs  Annotated  Code,  §  306, 
and  notes;  7  Bosworth,  699  ;  3  id.,  632  ;  18  How.  Pr.,  102  ; 
13  id.,  506  ;  5  id.,  336  ;  Ten  Broeck  agt.  Finch,  6  Hill,  267). 

2.  If  the  general  term,  instead  of  reversing  the  judgment 
with  costs  to  the  appellant,  had  reversed  it  on  payment  of 
costs  to  the  plaintiff  in  such  case,  the  costs  of  the  trial  and 
all  subsequent  proceedings  would  require  to  have  been  paid 
(8  How.  Pr.  R.,\;*l  id.,  370  ;  29  id.,  89 ;  Waifs  Code,  §  306). 

II.  The  court  of  appeals  not  only  rendered  judgment  abso- 
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lute  with  costs,  but  affirmed  the  order  granting  a  new  trial 
with  costs  (Bogardus  agt.  The  Rosendale  M.  Co.,  1  Duer,  592 ; 
Daniels  agt.  Lyons,  9  N.  Y.  R.,  549).  If  the  court  of  appeals 
had  intended  to  limit  the  costs  of  the  defendants  to  the  costs 
of  that  court,  it  would  have  declared  so  (Cahoon  agt.  The  Bank 
of  Utica,  7  N.  T.  R.,  486). 

JOSEPH  LAKOCQUE,  for  plaint iff  and  respondent. 

I.  This  was  not  an  action  in  which  costs  were  allowed  to 
the  prevailing  party  of  course  (Code,  §  304). 

II.  The  costs  in  this  case  are  governed  by  section  306, 
which  leave  them  entirely  in  the  discretion  of  the  court. 
And  in  this  class  of  cases  no  costs  are  recoverable  except 
such  as  are  expressly  awarded  by  the  judgment  of  the  court 
( Wood  agt.  Brooklyn  F.  Ins.  Co.,  10  How.  FT.  R.,  154 ;  Wil- 
liams agt.  Hogan,  13  id.,  138). 

III.  There  is  no  authority  to  be  found  in  any  judgment  of 
this  court  or  of  the  court  of  appeals  for  the  recovery  of  costs 
prior  to  the  appeal  to  the  general  term. 

By  the  Court. — The  defendants  are  entitled  to  one  bill  of 
costs  to  the  recovery  of  the  judgment,  and  each  defendant  to 
a  separate  bill  on  appeal  from  the  judgment  to  the  general 
term  of  this  court  and  to  a  joint  bill  of  costs  on  the  appeal 
to  the  court  of  appeals,  without  costs  of  this  appeal. 
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SUPKEME  COURT. 

In  re  WILMERDINGS  &  MOUNT,   respondents,  agt.   N".  HILL 
FOWLEK,  appellant. 

Where  an  attorney  obtains  money  from  a  third  party  under  an  order  of  the 
court,  which  would  not  have  been  granted  had  he  not  suppressed  certain 
material  facts,  an  attachment  will  issue  against  him. 

The  suppression  of  such  facts  amounts  to  a  fraud  upon  the  court. 

New  York  General  Term. 

JBefore,  LEONARD  and  GILBERT,  JJ. 

THIS  is  an  appeal  from  an  order  made  at  special  term, 
requiring  N.  Hill  Fowler,  an  attorney,  to  pay  to  "Wilmerdings 
&  Mount  the  sum  of  $963  -$$5-,  with  interest  from  the  14th 
December,  1869,  and  in  default  of  such  payment  an  attach- 
ment issue  against  him. 

On  the  14th  November,  1866,  one  Mentheim  Lowenstein 
consigned  to  Wilmerdings  &  Mount,  auctioneers,  a  lot  of 
merchandise,  which  realized,  after  deducting  advances  and 
expenses,  $963.36.  This  sum  Lowenstein  sold  and  trans- 
ferred to  Bernard  Rice.  On  the  27th  November,  1852, 
Nathaniel  H.  Fowler  and  others,  being  the  same  N.  Hill 
Fowler,  recovered  judgment  against  Lowenstein  for  $804.85. 
In  1867  proceedings  supplementary  were  instituted  against 
Lowenstein  on  the  Fowler  judgment,  and  a  receiver  was 
appointed.  Wilmerdings  &  Mount  were  served  with  a  copy  of 
the  order  of  the  appointment  of  such  receiver,  with  notice  not 
to  pay  over  the  money.  A  suit  was  then  commenced  against 
Wilmerdings  &  Mount  by  Lowenstein's  assignee,  Bernard 
Rice.  When  the  suit  was  commenced  Fowler  assured  the 
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attorney  for  Wilmerdings  &  Mount  that  there  was  a  good 
defense  to  the  action,  and  furnished  certain  papers  which 
tended  to  establish  it.  During  the  pendency  of  the  Rice 
action  one  of  the  firm  of  Wilmerdings  &  Mount  was  exam- 
ined ex  parte  in  proceedings  supplemental  by  Fowler  on  his 
judgment  and  an  order  procured  from  judge  BARNARD  that 
»said  firm  pay  forthwith  to  said  Fowler  the  sum  standing  to 
the  credit  of  said  Lowenstein.  Fowler  suppressed  the  fact 
that  a  suit  was  then  pending  against  Wilmerdings  for  the 
same  sum.  The  action  of  Rice  against  Wilmerdings  & 
Mount  was  tried  and  resulted  in  a  verdict  against  them.  A 
motion  was  then  made  before  judge  INGRAHAM  that  Fowler 
pay  over  the  -money  he  received  from  Wilmerdings  &  Mount 
or  that  an  attachment  issue.  This  motion  was  denied.  An 
application  was  then  made  for  a  reargument  on  the  ground 
that  Nathaniel  H.  Fowler  and  N.  Hill  Fowler  were  one  and 
the  same  person,  and  the  motion  was  granted,- and  an  order 
made  that  he  pay  the  money  and  in  default  thereof  an  attach- 
ment issue.  The  defendant  appealed  to  the  general  term  of 
this  court. 

C.  BAINBRIDGE  SMITH,  for  the  relators. 

First.  N.  Hill  Fowler  obtained  the  money  in  bad  faith, 
a*nd  by  suppression  of  the  fact  that  there  was  a  suit  pending 
against  Wilmerdings  &  Mount  for  the  same  sum  he  obtained 
from  them.  A  party  may  be  as  guilty  of  a  fraud  by  suppress- 
ing the  truth  as  by  expressing  a  falsehood.  The  fraud  he 
perpetrated  accomplished  his  object. 

Second.  In  all  cases  of  this  nature  the  remedy  is  by  attach- 
ment against  the  attorney  (In  the  Matter  of  Knight,  1  I3ing., 
91 ;  S.  C.,  8  E.  C.  L.  JR.,  259 ;  In  the  Matter  of  De  Wolf,  2 
CJiitty,  68 ;  S.  C.,  18  E.  C.  L.  R.,  25 ;  In  the  Matter  of 
Executors  of  Aitken,  4  B.  &  Aid.,  47 ;  S.  C.,  6  E.  C.  L.  R., 
344 ;  In  the  Matter  of  Lawrence,  2  Smale  &  Gifford,  372  ; 
In  the  Matter  of  Blake,  2'  Ellis  <&  Ellis,  34 ;  Cretwell  agt. 
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Fosbrook,  1  Jurist,  755  ;  People  agt.  Wilson,  5  John.  R.,  368 ; 
Ex parte  Staats,  4  Cow.,  76;  In  the  Matter  of  S.'D.  Dakin, 
4  Hill,  42 ;  Butler  agt.  FcAfe,  J/£ 

Third.  The  defendant  could  have  been  proceeded  against 
criminally.  The  Revised  Statutes  declares  that  "  any  coun- 
selor, attorney  or  solicitor  who  shall  be  guilty  of  any  deceit 
or  collusion  with  intent  to  deceive  the  court  or  any  party* 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
shall  be  punished  by  fine  or  imprisonment,  or  both,  at  the 
discretion  of  the  court.  He  shall  also  forfeit  to  the  party 
injured  by  his  deceit  treble  damages,  to  be  recovered  in  a 
civil  action  (2  R.  S.,  287,  §  68 ;  2  R.  S.,  Edm.  ed.,  298,  §  68). 

Fourth.  The  case  of  Langley  agt.  Warner  (3  Comst.  JR., 
327),  which  will  be  relied  on  by  Fowler,  has  no  application 
to  the  case  at  bar.  In  that  case  the  plaintiif  brought  an 
action  against  Warner  to  recover  moneys  that  Walsh  had 
paid  over  to  him  from  a  judgment  which  Walsh  had  obtained 
against  Langley,  and  which  judgment  was  afterward  reversed. 
The  question  in  that  case  was  one  of  agency,  and  did  not 
involve  the  question  of  the  liability  of  an  attorney  who  had 
received  moneys  fraudulently. 

Fifth.  It  is  submitted  that  the  order  should  be  affirmed, 
with  costs. 

A.  H.  REAVEY,/br  the  defendant. 

First.  The  supplementary  proceedings,  and  the  proceedings 
against  Wilmerdings  &  Mount,  were  and  are  in  every  par- 
ticular proper  and  lawful  (Gibson  agt.  Haggerty,  37  N.  Y. 
R.,  555 ;  Code,  §§  292,  294,  297). 

Second.  If  the  order,  under  which  the  respondents  paid 
the  money,  was  void,  or  they  paid  it  under  duress  or  by  mis- 
take, its  return  can  only  be  had  by  an  action  at  law  (1  Hill, 
343  ;  2  Comstock,  83  ;  4  Parker,  45). 

Third.  Whatever  money  the  appellant  collected  was  col- 
lected by  him  as  attorney  and  paid  by  him  to  his  client,  Bam- 
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burger,  less  his  fees,  long  prior  to  the  making  of  this  motion. 
Fowler  swears  to  it,  unequivocally  to  it  (Langley  agt.  Warner, 
3  Comst.  R.,  327). 

Fourth.  If  the  order,  under  which  the  money  paid,  was 
erroneous  or  illegal,  the  only  remedy  the  respondents  had  was 
either  to  have  appealed  from  it  or  moved  for  its  modification 
or  vacation.  They  have  done  neither. 

Fifth.  Supplementary  proceedings  may  be  instituted  in 
the  name  of  a  judgment  creditor,  although  the  judgment  be 
assigned  (2  Albott,  457  ;  1  Code  R.  \N.  &],  91 ;  18  Howard, 
96  ;  3  Sandf.  R.,  676). 

Sixth.  It  is  respectfully  submitted  that  the  order  appealed 
from  should  be  reversed  with  costs. 

By  the  Court,  GILBERT,  J. — It  is  testified  by  the  attorney 
of  Messrs.  Wilmerdings  &  Mount,  and  not  denied  by  Mr. 
Fowler,  that  when  the  latter  obtained  the  moneys  in  contro- 
versy he  knew  the  fact  that  said  moneys  were  claimed  by 
Mr.  Rice,  and  that  an  action,  brought  by  him,  against  Wilmer- 
dings &  Mount  to  recover  the  same  was  then  pending.  There 
is  nothing  in  the  papers  to  show  that  Mr.  Fowler  had  any  rea- 
son to  question  the  title  of  Mr.  Rice  to  the  moneys.  On  the 
contrary,  it  is  a  fact  of  some  significance  that  it  is  not  made 
to  appear  that  Lowenstein,  the  judgment  debtor,  on  his  exami- 
nation stated  that  the  moneys  belong  to  him.  That  exami- 
nation is  not  before  us,  and  all  that  appears  respecting  the 
contents  of  it  is  set  forth  in^  Mr.  Fowler's  affidavit,  dated 
October  23d,  1871.  The  statement  there  is,  that  on  the 
examination  of  the  judgment  debtor  he  stated  and  swore  that 
the  relators  (Messrs.  W.  &  M.)  had  owed  him  the  money  in 
question.  The  title  of  Mr.  Rice  has  been  judicially  estab- 
lished. 

Mr.  Fowler  obtained  the  moneys  upon  an  ex  parte  deposi- 
tion of  Thomas  A.  Wilmerding  that  there  was  a  balance  of 
$963.36  remaining  witli  his  firm  to  the  credit  of  the  judgment 
debtor.  Mr.  Wilmerding  was  not  interrogated  respecting  the 
VOL.  XLV  19 
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claim  of  Rice,  or  whether  such  balance  was,  in  point  of  fact, 
the  property  of  the  judgment  debtor ;  nor  did  Mr.  Fowler 
state  to  the  justice,  who  made  the  order  directing  Wilmerding 
&  Mount  to  pay  the  money  to  him,  the  fact  that  the  judg- 
ment debtor  had  assigned  said  moneys  to  Rice,  or  anything 
concerning  Rice's  claim  thereto.  Nothing  whatever  is  shown 
to  justify  or  excuse  such  a  suppression  of  material  facts.  As 
the  case  is  now  presented,  that  suppression  can  be  regarded  in 
no  other  aspect  than  that  of  an  imposition  on  the  justice  who 
made  the  order.  In  such  a  case  there  can  be  no  question  of 
the  power  and  duty  of  the  court,  by  appropriate  means,  to 
compel  a  restitution  of  the  moneys  to  the  parties  thus  illegally 
deprived  of  them  (Slater  agt.  Phmnix  Bank,  33  N.  Y.  R., 
25,  and  cases  cited).  And  where  the  person  proceeded  against 
is  an  attorney,  the  remedy  by  attachment  is  the  proper  one. 
No  embarrassment  arises  from  the  statement  of  Mr.  Fowler 
that  he  has  paid  over  the  moneys  to  the  plaintiffs.  ISTor  is  it 
necessary  to  pass  upon  the  legal  effect  of  such  a  fact,  if  it 
existed,  for  Mr.  Fowler  is  one  of  the  plaintiffs,  and  the  state- 
ment would  be  literally  true  if  he  retained  the  moneys  and 
•charged  himself  therewith  in  account  with  his  firm.  It 
appears  one  Bamberger  is  the  person  entitled  to  receive  the 
moneys  from  Fowler,  and  there  is  no  pretense  that  they  have 
been  paid  to  him. 

The  appeal  from  the  order  made  by  Mr.  justice  INGKAHAM 
was  waived  by  the  motion  under  review. 

Upon  the  whole  case,  therefore,  we  think  the  order  appealed 
from  should  be  affirmed  with  costs.* 

*  The  defendant  appealed  to  the  court  of  appeals,  and  on  the  15th  of 
May,  1878,  the  order  was  affirmed  with  costs,  the  court  holding  that  the 
order  of  judge  BARNARD,  under  which  the  money  was  paid,  having  been 
procured  by  fraud,  was  a  nullity,  and  that  an  attachment  was  the  proper 
remedy  and  applicable  in  such  cases  to  any  person  guilty  of  obtaining 
money  by  fraud. 
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.  T.  SUPERIOR  COURT. 


BENJAMIN  G.  DUSENBUKY,   administrator,   &c.,   agt.   MARK 

HOYT. 

In  an  action  to  recover  a  debt  against  a  debtor  who  has  been  discharged 
therefrom  in  bankruptcy,  in  every  case  the  action  must  be  founded  upon 
the  precise  and  positive  new  promise  made  after  the  discharge,  and  the 
original  debt  is  to  be  considered  merely  as  the  consideration  that  gives 
validity  to  the  new  promise. 

It  follows  that  inasmuch  as  under  the  Code  the  plaintiff  is  required  to  set 
out  the  facts  constituting  his  cause  of  action,  and  nothing  else,  the  said 
new  promise  must  be  specially  pleaded  as  the  basis  of  the  action. 

Special  Term,  April,  1873. 

MOTION  for  a  new  trial  upon  the  minutes. 

D.  M.  PoKTEKj/br  the  motion. 
CEPHAS  BRAINERD,  opposed. 

FREEDMAN,  J. — It  seems  to  be  well  settled  that  different 
principles  apply  to  cases  of  defenses  of  the  statute  of  limita- 
tions, and  of  a  discharge  under  the  bankrupt  act.,  The  former 
statute  operates  upon  the  remedy  merely,  and  does  not  extin- 
guish the  debt.  A  discharge  in  bankruptcy  absolutely  releases 
and  extinguishes  the  debt. 

Under  the  statute  of  limitations,  where  no  statutory  provi- 
sion to  the  contrary  intervenes,  a  new  promise  may  be  implied ; 
b'ut  after  a  discharge  it  must  be  so  express,  clear  and  unequi- 
vocal, as  to  show  that  the  promisor  intended  deliberately  to 
waive  the  protection  of  his  discharge,  and  to  rebind  himself 
legally  to  pay  the  old  debt  (Depuy  agt.  Swart,  3  Wend.,  139  ; 
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Lynbury  agt.  Wrightman,  5  Esp.,  198 ;  Homer  agt.  Speed, 
2  P.  (&  H.  [  Fa.],  616 ;  Evans  agt.  CWy,  29  Ala.,  99 ;  T^em- 
w<?  agt.  Ilayne,  1  Stark.,  370 ;  Mucklow  agt .  /S£.  </oA?i,  4 
Tann.,  613;  Brook  agt.  TFbo<#,  13  Price,  66T;  Cambridge 
agt.  Littlejield,  6  Gush.,  213,  j?^  DEWEY,  «/.) 

Thus,  while  in  section  110  of  the  New  York  Code  it  is 
enacted  that  the  effect  of  any  payment  of  principal  or  interest 
shall  not  be  altered  by  the  provision  ;  that  no  acknowledgment 
or  promise  shall  be  sufficient  evidence  of  a  new  or  continuing 
contract,  whereby  to  take  the  case  out  of  the  operation  of  the 
statute  of  limitations,  unless  the.  same  be  contained  in  some 
writing  signed  by  the  party  to  be  charged  thereby,  it  has 
been  held  in  cases,  which  arose  under  the  bankrupt  law,  that 
partial  payments  are  not  a  new  promise,  nor  the  equivalent  of 
a  new  promise  (Stark  agt.  Stinson,  3  Fost.,  259 ;  Viele  ayt. 
Ogilvie,  2  Greene,  326) ;  and  that  payment  of  interest  by  the 
maker  on  a  note  from  which  he  had  been  discharged,  did  not 
revive  the  liability  to  pay  the  note  (Cambridge,  &c.,  agt.  Lit- 
tlejield, 6  Gush.,  210). 

Upon  the  question,  however,  whether  a  new  promise,  after 
the  discharge,  creates  a  new  and  substantive  cause  of  action, 
or  operates  merely  as  a  waiver,  by  the  promisor,  of  a  defense 
with  which  the  law  has  furnished  him  against  an  action  on 
the  old  promise  or  demand,  there  is  a  marked  conflict  of 
authority.  But  upon  the  principles  decided  in  Depuy  agt. 
Swart  (3  Wend.,  135)  and  Stafford  agt.  Bacon  (I  Hill,  533), 
under  the  old  practice  of  this  state,  and  in  Stearns  agt.  Tap- 
pin  (5  Duer,  294,  299),  under  the  Code,  and  the  reasoning 
of  Carson  agt.  Osborn  (10  B.  Man.,  155.),  Field's  Case  (2 
Rawle,  351),  and  Graham  agt.  Hunt  (8  B.  Mon.,  7),  I  feel 
constrained  to  hold  that  in  every  case  the  action  must  be 
founded  upon  the  precise  and  positive  new  promise  made 
after  the  discharge,  and  that  the  original  debt  is  to  be  consid- 
ered merely  as  the  consideration  that  gives  validity  to  the 
new  promise.  From  this  it  follows  that  inasmuch  as  under 
the  Code  the  plaintiff  is  required  to  set  out  the  facts  consti- 
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tuting  his  cause  of  action,  and  nothing  else,  the  said  new  pro- 
mise must  be  specially  pleaded  as  the  basis  of  the  action. 

This  not  having  been  done  in  the  case  now  before  me,  the 
rulings  made  at  the  trial  must  be  affirmed. 

As  to  the  adinissibilitj  and  effect  of  defendant's  discharge, 
I  need  only  point  out  that  the  court  of  appeals  in  The  Ocean 
National  Bank  agt.  Olcott  (46  N.  Y.,  15)  expressly  held  that, 
pursuant  to  the  provisions  of  the  bankrupt  act  of  1867,  the 
certificate  is  conclusive  evidence  in  favor  of  the  bankrupt  of 
the  fact  and  the  regularity  of  the  discharge,  and  that  the  same 
cannot  be  questioned  on  the  ground  that  it  was  improperly 
granted,  in  any  other  mode,  nor  in  any  other  court,  than  pre- 
scribed in  the  act. 

Motion  for  a  new  trial  denied,  with  costs.* 


*  Affirmed  on  appeal  at  general  term,  May  3d.  1873,  upon  the  grounds 
above  stated. 
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STJPEEME  COUET. 

THE  PEOPLE  ex  Tel.  DANIEL  O'BRIEN  agt.  ANDEEW  H.  GREEN, 
comptroller  of  the  city  of  New  York. 

Where  a  crier  of  the  superior  court  of  the  city  of  New  York  has  been 
appointed  by  the  judges  of  that  court  in  pursuance  of  section  39  of  the 
Code,  the  comptroller  of  the  city  is  bound  to  pay  him  his  salary,  not- 
withstanding his  objection  that  the  full  number  of  officers  allowed  to  be 
appointed  to  that  court,  under  section  2,  of  chap.  438,  of  the  Laws  of 
1872,  had  been  appointed,  and  that  the  relator  was  not  one  of  those 
officers. 

New  York  Special  Term,  March,  1873. 

THE  relator  had  been  appointed  by  the  judge  of  the  supe- 
rior court,  at  a  general  term,  on  the  21st  day  of  January, 
1870,  crier  of  the  superior  court,  and  had  performed  the 
duties  of  his  position,  and  was  still  performing  the  same  with 
the  consent  and  approbation  of  the  judge  of  said  court  at  the 
time  hereinafter  mentioned.  The  comptroller  ha,d  refused  to 
pay  the  salary  of  the  relator  for  the '  months  of  May,  June, 
July,  August,  September,  October,  November  and  Decem- 
ber, 1872,  and  January,  1873,  at  $2,000  a  year,  the  rate  fixed 
by  an  act  of  the  legislature'  passed  April  26,  1870,  although 
the  same  had  been  included  in  the  estimate  of  expenditures, 
transmitted  to  the  comptroller  by  the  clerk  of  the  said  court 
at  the  commencement  of  each  year. 

The  comptroller  alleged  that  the  full  number  of  officers 
allowed  to  be  appointed  under  the  second  section  of  chapter 
438  of  the  Laws  of  1872,  four  for  each  branch  of  the  court, 
had  been  appointed,  and  that  the  relator  was  not  one  of  the 
officers  so  appointed. 
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Also,  that  there  was  no  appropriation  out  of  which  payment 
could  be  made  for  services  rendered  in  the  year  1872. 
The  relator  moved  for  a  writ  of  peremptory  mandamus. 

ABRAHAM  R.  LAWEENCE,  Jr.,  for  relator. 
GEO.  P.  ANDREWS,  for  respondent. 

FANCHEE,  J. — The  crier  of  the  superior  court  "  was  law- 
fully appointed  by  the  justices  of  that  court,  under  section  39 
of  the  Code  of  Procedure.  His  salary  was  lawfully  fixed, 
and  is  to  be  paid  by  the  county  of  New  York.  The  mait- 
damus  applied  for  must  be  granted." 

On  the  return  day  a  stay  of  proceedings  was  granted,  and 
an  appeal  taken  to  the  general  term. 

By  consent,  the  appeal  was  argued  March  22d  at  a  general 
term,  composed  o/"  INGEAHAM,  P.  J..  and  DAVIS,  J. 

ABRAHAM  R.  LAWEENCE,  5Y.,for  respondent. 
DAVID  J.  DEAN,./}??'  appellant. 

At  the  close  of  the  argument  the  court  at  once  affirmed  the 
order  below. 
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N.  Y.  COMMON  PLEAS. 


MICHAEL  SULLIVAN  agt.  THE  MAYOR,  ALDERMEN  AND  COM- 
MONALTY OF  THE  CITY  OF  NEW  YORK. 

Under  the  district  court  act  (Laws  of  1857)  the  common  council  of  the  city 
of  New  York  had  authority  to  adopt  the  resolution  in  March,  1870,  in 
pursuance  of  which  the  plaintiff  was  appointed  janitor  of  the  sixth  dis- 
trict court  of  said  city,  at  an  annual  salary  of  $1,500. 

"  An  act  to  make  provision  for  the  government  of  the  city  of  New  York," 
passed  in  1869,  ordinarily  called  the  city  tax  levy,  contains  a  provision 
in  terms  (§  11)  prohibiting  the  common  council  or  any  head  of  depart- 
ment of  the  city  of  New  York  from  creating  any  new  office  or  depart- 
ment, or  increasing  the  salary  of  those  in  office,  except  as  provided  by 
acts  of  the  legislature. 

Assuming  that  the  position  of  janitor  can  fairly  be  called  an  officer  within 
the  sense  of  this  prohibition,  and  also  that  said  prohibition  was  not  lim- 
ited in  its  operation  to  the  year  1869,  then  the  question  arises,  is  the 
same  unconstitutional  and  void? 

Held,  that  it  is  unconstitutional,  1st.  Because  being  a  local  law,  it  must  be 
deemed  to  be  another  and  different  subject  from  that  embraced  in  the 
general  provisions  of  the  act.  2d  Because  its  object  or  subject  is  not 
expressed  in  the  title  of  the  act. 

General  Term,  March,  1873. 

Before  DALY,  Ch.  «/.,  KOBINSON  and  LOEW,  JJ. 

THE  plaintiff  was  appointed  by  justice  LANE  on  the  16th 
day  of  March,  1870,  janitor  of  the  sixth  district  court  of  the 
city  of  New  York,  in  pursuance  of  the  provisions  of  a  reso- 
lution of  the  common  council  of  the  city  of -New  York, 
authorizing  such  appointment,  passed  and  approved  March 
15th,  1870.  He  thereupon  entered  upon  the  performance  of 
his  duties  and  was  paid  therefor  up  to  January  1st,  1872,  at 
the  rate  of  $1,500  per  annum.  Subsequently  payment  was 
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refused.  The  plaintiff  demanded  monthly  his  salary  from 
the  comptroller,  Andrew  H.  Green,  and,  after  the  lapse  of 
ten  months,  he  commenced  this  action  against  the  corporation 
of  the  city  of  New  York. 

The  defense  set  up  was  that  the  common  council  was,  at 
the  time  of  the  passage  of  the  resolution,  prohibited  by  sec- 
tion 11  of  chapter  876,  Laws  of  1869,  from  creating  any  new 
office. 

At  the  trial  before  the  jury  the  justice  dismissed  the  com- 
plaint on  the  ground  above  stated,  and  directed  that  the 
exception  should  be  heard  in  the  first  instance  at  the  general 
term,  and  that  the  entry  of  judgment  should  be  meanwhile 
suspended. 

ABRAHAM  R.  LAWRENCE,  Jr.,  for  plaintiff. 
DAVID  J.  DEAN,  for  defendants. 

By  the  Court,  LOEW,  J. — On  the  14th  day  of  March,  18TO, 
a  resolution  was  adopted  by  the  common  council  of  the  city 
of  New  York,  whereby  the  justices  of  the  several  district 
courts,  and  the  justices  assigned  to  each  of  the  police  courts 
in  this  city,  were  authorized  and  empowered  to  appoint  a 
janitor  for  their  respective  courts,  at  an  annual  salary  of 
$1,500,  payable  monthly. 

This  resolution  was  approved  by  the  mayor  on  the  follow- 
ing day ;  and,  in  pursuance  thereof,  the  justice  of  the  sixth 
district  court,  on  the  16th  day  of  March,  1870,  appointed  the 
plaintiff  janitor  of  said  court. 

The  latter  at  once  entered  upon  the  performance  of  his 
duties  as  such  janitor,  and  has  ever  since  continued  to  per- 
form the  same. 

The  defendants  paid  him  for  his  services  up  to  the  first 
day  of  January,  1872,  at  the  rate  fixed  in  the  said  resolution  ; 
but  since  that  time  they  have  neglected  and  refused  to  pay 
him ;  and  he  therefore  brings  this  action  to  recover  $1,250 

VOL.  XLV  20 
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for  his  services  from  the  first  day  of  January,  1872,  to  the 
firsl  day  of  November,  1872. 

On  the  trial,  after  the  plaintiif  had  proved  his  case,  the 
defendants  called  justice  LANE,  by  whom  they  proved  that, 
prior  to  the  time  when  the  plaintiif  was  appointed,  there  was 
no  janitor  of  the  sixth  district  court.  They  thereupon 
renewed  a  motion,  which  had  been  previously  made  and 
denied,  to  dismiss  the  complaint  on  the  following  grounds : 

1.  That  there  was  no  authority  for  the  appointment  of  the 
said  plaintiff  as  janitor,  for  the  reason  that,  at  the  time  of 
such  appointment,  the  common  council  were  prohibited  by 
law  from  creating  the  office  of  janitor. 

2.  That  there  was  no  evidence  showing  that  there  was  any 
money  in  the  city  treasury  appropriated  or  applicable  to  the 
payment  of  the  plaintiff's  claim. 

The  learned  judge  granted  the  motion  on  the  ground  first 
above  mentioned,  and  ordered  the  exceptions  to  be  heard  at 
the  general  term  in  the  first  instance,  and  that  the  entry  of 
judgment  be  suspended  in  the  mean  time. 

The  main  question,  therefore,  presented  for  our  considera- 
tion and  determination  is,  could  the  common  council  lawfully 
adopt  the  resolution  referred  to  ? 

Section  7  of  the  act  commonly  called  the  district  court  act 
(Laws  <?/?1857,  chap.  344,  §  7),  declares  that  the  district 
courts  must  be  held  in  the  places  in  their  respective  districts 
appointed  by  the  corporation  of  the  city  of  New  York ;  and 
by  section  65  of  the  same  act  it  is  provided  that  the  defend- 
ants shall  furnish,  at  the  expense  of  the  city,  all  necessary 
attendants,  rooms,  furniture,  &c.,  for  said  courts. 

As  the  last  named  section  also  provides  for  the  appoint- 
ment, by  the  justices  of  said  courts,  of  such  officers  as  may  be 
necessary  to  attend  the  same,  it  is  evident  that  the  legisla- 
ture, in  enacting  that  the  defendants  should  furnish  "all 
necessary  attendants,"  not  only  authorized  and  empowered 
them  to  employ  suitable  and  proper  persons  to  take  charge 
of  said  court-rooms,  keep  the  same  in  good  order,  and  pre- 
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serve  the  property  therein  contained,  but  made  it  incumbent 
upon  them  to  do  so. 

Hence  it  follows  that  the  common  council  had  authority  to 
adopt  the  resolution  in  pursuance  of  which  the  plaintiff  was 
appointed,  unless  they  were  deprived  of  the  same  by  subse- 
quent legislation. 

The  learned  counsel  for  the  defense,  although  he  did  not, 
on  the  argument  before  us,  question  that  the  common  council 
might  have  lawfully  adopted  said  resolution  prior  to  the  year 
1869,  nevertheless  insisted  that  by  an  act  passed  in  that  year 
such  power  and  authority  was  taken  from  them. 

The  eleventh  section  of  the  statute  referred  to  (Laws  of 
1869,  chap.  876,  §  IT),  among  other  things,  in  terms  pro- 
hibits the  common  council  or  any  head  of  department  of  the 
city  of  New  York  from  creating  any  new  office  or  depart- 
ment, or  increasing  the  salary  of  those  in  office,  except  as 
provided  by  acts  of  the  legislature. 

It  may,  perhaps,  be  doubted  whether  the  plaintiff  is  more 
than  a  mere  employe,  who,  for  a  stated  compensation,  is  to 
take  charge  of  and  protect  the  property  entrusted  to  his  care, 
and  also  whether  that  portion  of  the  section  in  question 
which  precedes  the  provision  on  which  the  defendants  rely, 
does  not  indicate  an  intention  on  the  part  of  the  legislature 
to  limit  said  provision  to  the  year  in  which  the  act  was 
passed. 

Assuming,  however,  that  the  position  of  janitor  can  fairly 
be  called  an  officer,  within  the  sense  of  the  prohibition 
referred  to,  and  also  that  said  provision  was  not  limited  in  its 
operation  to  the  year  1869,  then  the  question  arises,  is  the 
same  unconstitutional  and  void,  as  claimed  by  the  learned 
counsel  for  the  plaintiff?  I  am  clearly  of  the  opinion  that 
it  is. 

The  constitution  provides  that  "no  private  or  local  bill, 
which  may  be  passed  by  the  legislature,  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the  title " 
(Const.,  art.  3,  §  16).  Every  law  which  relates  only  to  a  particu- 
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lar  place  or  localit}',  or  affects  only  persons  or  property  within 
a  certain  specified  section  or  district,  is  a  local  law,  within  the  ' 
meaning  of  this  section  of  the  constitution  (The  People  agt. 
(fBrien,  38  N.  Y.,  193  ;  The  People  agt.  Hills,  35  id.,  449). 

The  act  under  consideration  is  entitled  "  An  act  to  make 
provision  for  the  govei'nment  of  the  city  of  New  York."  It 
is  what  is  ordinarily  known  as  the  city  tax  levy,  which  is 
annually  passed  by  the  legislature,  and  which  authorizes  the 
raising  of  money  by  taxation  for  the  support  of  the  city  gov- 
ernment. It  specifies  the  sums  and  the  purposes  for  which 
they  are  to  be  raised,  and  directs  the  manner  of  levying  and 
raising  the  same. 

The  particular  provision  relied  on  by  the  defendants'  coun- 
sel purports  to  alter  and  change  the  corporate  powers  of  the 
defendants.  It  is  confined  in  its  operation  exclusively  to 
the  city  of  New  York,  and  is,  therefore,  local  within  the 
meaning  of  the  constitution ;  and  as  its  aim  or  object  is  to  inter- 
dict the  common  council  from  creating  any  new  office  or 
department  or  increasing  the  salary  of  those  in  office — pow- 
ers which  had  previously  been  conferred  on  the  corporation 
of  the  city,  by  the  charter  and  other  acts  of  the  legislature — it 
must  be  deemed  to  be  another  and  different  subject  from  that 
embraced  in  the  general  provisions  of  the  act,  and  for  that 
reason  unconstitutional  and  void  (Gaskin  agt.  Meek,  42  N.  Y., 
186 ;  The  People  agt.  O'JBrien,  supra). 

Again,  the  provision  in  question  is  in  contravention  of  the 
constitution,  beause  its  object  or  subject  is  not  expressed  in 
the  title  of  the  act. 

In  the  case  of  Gaskin  agt.  Meek  (supra),  the  title  of  the  act 
passed  upon  was,  "  An  act  in  relation  to  the  fees  of  the  sheriff 
of  the  city  and  county  of  New  York,  and  the  fees  of  referees 
in  sales  in  partition  cases." 

The  court  of  appeals  held  that  this  title  did  not  express  the 
subject  of  the  exclusive  power  of  the  sheriff'  of  the  county  of 
New  York  to  conduct  sales  under  the  decrees  of  the  courts  of 
record,  and  accordingly  declared  the  act  invalid. 
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So  in  The  People  agt.  The  Commissioners  of  Highways 
of  Town  of  Palatine  (53  Barb.,  70)  the  general  term  of  the 
supreme  court  decided  that  where  the  object  of  the  act  was  to 
authorize  the  commissioners  of  highways  of  a  certain  town  to 
reduce  the  width  of  a  road,  and  the  act  was  entitled  "  An  act 
to  regulate  a  road  in  the  town  of  Palatine,  Montgomery 
county,"  the  subject  of  the  act  was  not  expressed  in  its  title, 
and  that  the  same  was  void. 

Surely,  if  the  subject  of  an  enactment  "to  alter  and  reduce 
the  width  "  is  not  sufficiently  expressed  by  the  terms  "  to  regu- 
late "  in  the  title  of  the  act,  it  is  plain  that  the  title  of  the  tax 
levy  of  1869  is  insufficient  to  indicate  a  design  on  the  part 
of  the  legislature  to  change  or  alter  the  general  municipal 
powers  of  the  defendants. 

If,  however,  any  doubt  could  still  existy  the  same  is  removed 
by  the  recent  decision  of  the  court  of  appeals  in  Huber  agt. 
The  People  (44  How.,  375),  which,  in  my  opinion,  is  decisive 
on  this  point. 

In  that  case  the  question  before  the  court  was  the  consti- 
tutionality of  a  section  of  the  tax  levy  of  1870,  the  title  of 
which  is  almost  word  for  word  like  that  of  the  tax  levy  of 
1869  ;  and  it  was  held  that  the  forty-ninth  section,  by  which 
the  legislature  designed  to  reorganize  the  court  of  special  ses- 
sions of  this  city,  is  unconstitutional  and  void.  Judge  ALLEN, 
in  delivering  the  opinion  of  the  court  of  last  resort,  says : 
The  title  of  the  act  does  not  indicate  an  intent  to  change  the 
forms  or  alter  the  character  of  the  city  government  in  any 
way,  or  to  amend  the  charter,  when  the  legislature  intends 
that  the  title  expresses  the  intent  and  characterizes  the  act 
(See  laws  of  1870,  chap.  137 ;  laws  of  1871,  chaps.  573,  574). 
To  provide,  is  to  procure  beforehand  for  future  use,  to  furnish, 
to  supply,  to  procure  supplies,  or  means  of  defense ;  and  to 
make  provision  is  to  provide  means  or  supplies.  *  *  * 
Provision1  is  made  for  the  government,  by  placing  at  its  dis- 
posal the  ways  and  means  for  the  payment  of  its  officers  and 
its  necessary,  expenses. 
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It  would  do  violence  to  language  to  hold,  that  an  act  to 
make  provision  for  the  city  government  was.  an  act  to  create, 
to  reorganize,  or  to  change  the  government  or  its  organic  law 
in  any  respect. 

'As  to  the  point  made  by  the  defendants'  counsel,  that  the 
plaintiff  cannot  be  allowed  to  take  judgment  in  the  absence 
of  proof  that  there  is  money  in  the  city  treasury  applicable  to 
the  payment  of  his  claim,  I  think  that  the  court  can  order 
judgment  in  his  favor,  if  he  is  otherwise  entitled  to  the  same, 
without  requiring  him  to  furnish  such  proof. 

It  is  true  the  act  of  1866  provides  that  "  no  judgment  in  an 
action  upon  contract  shall  be  entered,  by  default  or  otherwise, 
in  any  court  against  said  corporation,  except  upon  proofs  in 
open  court  that  the  amount  sought  to  be  recovered  in  said 
judgment  still  remains  unexpended  in  the  city  treasury  to  the 
credit  of  the  appropriation  to  the  specific  object  or  purpose  upon 
which  the  claim  sued  for  is  founded  "  (Laws  of  1866,  chap.  876, 
§  10) ;  and  the  general  term  of  the  supreme  court,  in  the  case  of 
The  Tribune  Association  agt.  The  Mayor,  etc.  (48  Barb.,  240), 
held  that  this  provision  must  be  complied  with  and  the  requi- 
site evidence  furnished,  before  a  party  can  obtain  a  judgment 
against  the  city. 

But  a  careful  examination  of  the  entire  tenth  section,  and 
also  of  the  other  provisions  of  the  act,  will  show  that  this 
prohibition  in  respect  to  the  entry  of  judgments  against  the 
defendants  was  intended  by  the  legislature  to  be  limited  to 
the  year  in  which  the  act  was  passed,  and  relates  only  to  the 
appropriations  made  by  that  act  for  the  expenditures  and  lia- 
bilities of  that  particular  year. 

A  similar  view  of  this  provision  was  taken  by  judge  FAN- 
CHER,  of  the  supreme  court,  in  a  well  considered  opinion 
recently  delivered  by  him,  in  the  case  of  Quinn  agt.  The 
Mayor,  etc.  (44  How.,  supra). 

It  is  worthy  of  remark,  that  the  construction  above  given  is 
further  confirmed  by  the  fact  that  by  the  sixth  section  of  a  like 
act,  passed  in  the  following  year  (Laws  of  1867,  chap.  586,  § 
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6),  the  necessity  of  furnishing  such  proof,  before  judgment 
can  be  entered  against  the  defendants,  is  in  express  terms 
restricted  to  judgments  in  actions  upon  contracts  made  in  the 
year  1866. 

It  is,  therefore,  clear  to  my  mind,  that  upon  the  proofs  in 
this  case  the  plaintiff  is  entitled  to  judgment  as  claimed  by 
him,  with  costs. 
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SUPREME  COURT. 
THE  AMERICAN  BIBLE  SOCIETY  agt.  SARAH  STARK  and  others. 

Under  the  Code  there  is  no  necessity  of  a  cross-Mil  in  any  case  unless  it  is  to 
bring  in  other  parties. 

The  testator,  William  Gray,  died  in  the  city  of  New  York  in  the  year 
1858,  leaving  him  surviving  his  widow,  Sarah  Gray,  and  his  two  sons, 
Henry  M.  Gray  and  William  M.  Gray,  his  only  heirs-at-law.  By  his 
will  he  made  his  widow  the  executrix,  and  gave  to  her  all  his  estate,  to 
be  used  and  enjoyed  by  her  during  her  natural  life,  or  so  long  as  she 
remained  his  widow. 

The  will  also  contained  a  provision  that  "  should  my  widow  marry  again 
she  will  be  entitled  to  and  receive  from  my  estate,  should  she  demand 
it,  $3,000,  *  *  *  the  possession  and  management  of  the  estate  at 
her  second  marriage  to  pass  from  her  hands  and  to  be  transferred  to  my 
sons,  subject  to  the  following  restrictions: 

"  1.  The  principal  to  remain  entire  until  my  son,  William  M.,  shall  have 
reached  the  age  of  forty  years,  which  will  be  in  February,  1866.  *  *  * 
Should  both  my  sons  die  before  their  mother,  leaving  no  children,  then 
at  her  death  the  estate  shall  be  sold  and  the  proceeds  divided  into  two 
equal  parts,' the  one-half  to  my  widow,  to  be  distributed  as  she  may  have 
by  will  directed,  the  other  half  to  be  shared  equally  by  the  American 
Bible  Society  and  by  the  American  Colonization  Society." 

The  testator  died  seized  of  the  premises  known  as  numbers  101  and  103 
West  Eleventh  street,  in  the  city  of  New  York,  and  of  personal  pro- 
perty. The  latter  was  sold  by  the  executrix  and  converted  into  money. 

Henry  M.  Gray  died  September  21, 1863,  unmarried  and  without  issue,  and 
leaving  a  will  whereby,  he  gave  all  his  property  to  his  brother,  William 
M.  Gray. 

William  M.  Gray  died  in  October,  1869,  unmarried  and  without  issue, 
leaving  his  last  will,  which  was  proved  as  a  will  of  real  and  personal 
estate.  The  executor  thereof  and  the  devisees  thereunder  are  parties  to 
this  action. 

Sarah  Gray  died  October  21,  1871,  leaving  her  will,  which  was  duly 
proved  and  letters  testamentary  issued  thereon  to  the  defendant,  Sarah 
Stark,  and  John  Crolius. 

After  the  death  of  her  sons,  Sarah  Gray  by  deed  dated  May  17,  1870,  for  a 
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nominal  consideration,  conveyed  all  her  right,  title  and  interest  of,  in 
and  to  the  premises  103  West  Eleventh  street  to  Sarah  Stark. 

There  was  no  executor,  trustee  or  other  person  in  life,  having  power  to 
sell  the  said  lands  in  pursuance  of  the  will  of  William  Gray. 

The  questions  involved  in  the  construction  of  the  will  are,  1st.  Could  the 
absolute  power  of  alienation,  under  the  provisions  of  this  will,  possibly 
be  suspended  for  more  than  two  lives  in  being?  3d.  What  interest,  if 
any,  did  Sarah  Stark  take  under  the  deed  from  Sarah  Gray  to  her  of 
the  premises  103  West  Eleventh  street? 

Held,  that  it  was  the  intention  of  the  testator  to  provide  that  in  case  Sarah 
Gray  remarried  and  William  M.  Gray  lived  until  he  was  forty  years  of 
age,  the  estate  should  not  be  sold  until  he  should  arrive  at  that  age ; 
that  the  limitation  was  only  intended  to  apply  in  case  William  M.  Gray 
attained  the  age  of  forty  years.  Such  a  limitation  would  not  be  within 
the  prohibition  of  the  statute.  If  it  had  been  intended  that  the  limita- 
tion should  extend  to  February,  1866  (which  would  be  within  the  sta- 
tute), there  would  have  been  no  mention  made  of  the  age  of  William  M. 
Gray. 

On  the  death  of  the  two  sons  without  issue,  before  their  mother,  then  at 
her  death  the  will  provides  that  "the  estate  shall  be  sold  and  the  pro- 
ceeds divided  into  two  equal  parts,  the  one-half  to  my  widow,  to  be  dis- 
tributed as  she  may  have  by  will  directed,  the  other  half  to  be  shared 
equally  by  the  American  Bible  Society  and  by  the  American  Coloniza- 
tion Society." 

Held,  that  there  was  no  question  but  that  the  two  societies  have  the  right 
to  claim  that  the  estate  shall  be  sold,  and  that  they  are  entitled  to  receive 
one  equal  half  part  of  the  proceeds  of  such  sale. 

Mrs.  Gray,  upon  the  death  of  her  two  sons  without  issue,  had,  by  the  will, 
conferred  upon  her,  she  being  a  tenant  for  life,  a  general  and  beneficial 
power  to  devise  the  inheritance,  and  thus  was  brought  directly  within  the 
provisions  of  the  statute  giving  her  an  absolute  power  of  disposition  of 
one  undivided  half  of  the  estate.  This  absolute  power  of  disposition  being 
unaccompanied  by  any  trust,  and  no  remainder  being  limited  upon  her 
estate,  being  grantee  of  the  power,  she  by  the  statute  became  entitled  to 
an  absolute  fee  in  the  one  undivided  half  of  the  estate.  Thus  entitled, 
she  made  a  conveyance,  by  which  she  conveyed  to  the  defendant,  Sarah 
Stark,  in  fee,  the  house  number  103  West  Eleventh  street. 

But  Mrs.  Gray's  interest  in  the  estate  was  an  undivided  interest,  and  she 
could  not  partition  the  estate  of  her  own  will.  Therefore  all  she  could 
convey  was  such  undivided  interest,  and  in  attempting  to  convey  to 
Sarah  Stark  the  whole  interest,  she  conveyed  more  than  she  had.  But 
her  conveyance  was  not  for  that  reason  void,  but  carried  all  she  had  a 
right  to  convey,  one  equal  undivided  half  interest,  the  title  to  which 
became  vested  in  Sarah  Stark. 

VOL.  XLV  2 1 
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Under  the  will  of  Sarah  Gray  the  two  above  named  societies  became  enti- 
tled to  claim  from  her  estate  the  amount  of  the  bequest  to  them,  being 
$1,489.06  to  each. 

It  was,  therefore,  ordered  and  directed  that  the  real  estate  in  question  be 
sold  in  separate  parcels  by  a  referee  and  out  of  the  proceeds  should  be 
paid  certain  expenses  and  costs.  :  , 

The  net  proceeds  of  the  sale  of  number  103  West  Eleventh  street  to  be  paid 
by  the  referee,  one-half  to  Sarah  Stark,  one-quarter  each  to  the  two 
societies.  The  net  proceeds  of  the  sale  of  number  101  to  be  paid,  one- 
quarter  each  to  the  two  societies,  and  the  remaining  one-half  to  be  paid 
into  court  to  await  the  further  order  of  the  court. 

New  York  Special  Term,  February,  1873. 

IN  the  year  1858  one  "William  Gray,  of  the  city  of  New 
York,  died,  leaving  him  surviving  his  widow  Sarah  Gray, 
and  his  two  sons,  Henry  M.  Gray  and  "William  M.  Gray,  his 
only  heirs-at-law ;  and  also  leaving  his  will,  which  was  duly 
proved  as  a  will  of  real  and  personal  estate.  Letters  testa- 
mentary thereon  had  been  duly  issued  to  said  Sarali  Gray. 

The  will  gave  to  the  testator's  widow  all  his  estate,  to  be 
used  and  enjoyed  by  her  for  her  support  and  comfort  during 
her  natural  life,  or  as  long  as  she  remained  his  widow,  witli  a 
provision  that,  from  the  income  of  said  estate,  his  son,  "Wil- 
liam M.  Gray,  should  receive  a  certain  sum  for  his  support. 

"  Should  my  son,  Henry  M.  Gray,  not  need  aid,  then  of 
the  whole  amount  which  the  said  William  M.  shall  have 
received  from  the  time  of  my  decease  until  that  of  his  mother, 
one-half  shall  be  paid  to  the  said  Henry  M.  at  the  settlement 
of  the  estate."  *********  "Should  my 
widow  marry  again  she  will  be  entitled  to  and  receive  from 
my  estate,  should  she  demand  it,  $3,000."  *  *  *  * 
"  The  possession  and  management  of  the  estate  at  her  second 
marriage  to  pass  Irom  her  hands  and  to  be  transferred  to  my 
sons,  subject  to  the  following  restrictions :  1.  The  principal 
to  remain  entire  until  my  son,  William  M.,  shall  hav§  reached 
the  age  of  forty  years,  which  will  be  in  February,  1866." 
*  "  Should  both  my  sons  die  before  their  mother, 
leaving  no  children,  then  at  her  death  the  estate  shall  be  sold 
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and  the  proceeds  divided  into  two  equal  parts — the  one-half 
to  my  widow,  to  be  distributed  as  she  may  have  by  will 
directed,  the  other  half  to  be  shared  equally  by  the  American 
Bible  Society  and  by  the  American  Colonization  Society." 

Said  William  Gray  had,  at  the  time  of  his  death,  certain 
personal  estate,  all  of  which  came  to  the  hands  of  Sarah 
Gray,  as  his  executrix,  and  was  by  her  sold  and  converted 
into  money ;  and  the  said  William  Gray  died  seized  of  the 
premises  known  as  Nos.  101  and  103  West  Eleventh  street,  in 
the  city  of  New  York. 

Henry  M.  Gray  died  September  21,  1863,  unmarried  and 
without  issue,  and  leaving  a  will  whereby  he  gave  all  his 
property  to  his  brother,  William  M.  Gray. 

William  M.  Gray  died  in  October  or  November,  1869, 
unmarried  and  without  issue,  leaving  his  last  will,  which  was 
duly  proved  as  a  will  of  real  and  personal  estate.  The  exe- 
cutor thereof  and  the  devisees  thereunder  are  parties  to  this 
action. 

Said  Sarah  Gray  died  October  21,  1871,  leaving  her  will, 
which  was  duly  admitted  to  probate,  and  letters  testamentary 
thereon  were  issued  to  the  defendants,  Sarah  Stark  and  John 
Crolius. 

After  the  death  of  her  said  sons,  the  said  Sarah  Gray,  by 
deed  dated  May  1Y,  18TO,  for  a  nominal  consideration,  con- 
veyed all  her  right,  title  and  interest  of,  in  and  to  the  pre- 
mises known  as  No.  103  West  Eleventh  street  to  Sarah  Stark. 

There  was  no  executor,  trustee  or  other  person  in  life, 
having  power  to  sell  the  said  lands  in  pursuance  of  the  will 
of  William  Gray. 

John  Crolius,  one  of  the  defendants,  commenced  a  so-called 
cross-action  against  the  American  Bible  Society,  the  Ameri- 
can Colonization  Society  and  Sarah  Stark  ;  and  his  complaint 
therein  set  forth  substantially  the  same  matters  alleged  in  his 
answer  in  the  first  suit,  including  the  charge  that  the  deed 
to  Sarah  Stark  was  fraudulently  obtained  and  void,  and  also 
prayed  for  and  insisted  upon  the  appointment  of  a  trustee  to 
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execute   the  unexecuted  provision    of  the  will   of   William 
Gray,  deceased. 

CHARLES    EDWAKD    TRACY,  for  the    American    Bible 

Society. 

HOMER  A.  NELSON,  for  Sarah  Stark. 
HENRY  WHITTAKER,  for  John  Crolius. 
ELY  &  SMITH,  for  executor  of  W.  M.  Gray. 
ANDERSON  &  YOUNG,  for  devisee  of  W.  M.  Gray. 
ALFRED    L.     EDWARDS,    for    American    Colonization 

Society. 

VAN  BRUNT,  J. — Under  the  Code  I  am  unable  to  see  the 
necessity  of  a  cross-bill  in  any  case,  unless  it  is  to  bring  in 
other  parties.  Where  all  the  parties  are  before  the  court,  a 
defendant  may  set  up  all  his  claims  which  are  embraced 
within  the  issue  presented  by  the  complaint  and  obtain 
affirmative  relief,  not  only  against  the  plaintiff  but  against  a 
codefendant  (Code,  §  274).  The  cross-bill  in  this  case  seems, 
therefore,  to  be  entirely  unnecessary,  and  should  be  dismissed 
with  costs. 

The  questions  which  are  involved  in  the  construction  of 
the  will  of  William  Gray  seem  to  be  these. 

1.  Could  the  absolute  power  of  alienation,  under  the  pro- 
visions of  this  will,  possibly  be  suspended  for  more  than  two 
lives  in  being  ? 

2.  What  interest,  if  any,  did  Sarah  Stark  take  under  the 
deed  from  Sarah  Gray  to  her  of  premises  103  West  Eleventh 
street  ? 

It  is  claimed  that  the  power  of  alienation  was  suspended 
for  more  than  two  lives  in  being,  because  the  will  provided 
that  in  case  Sarah  Gray  remarried  the  management  and  pos- 
session of  the  estate  should  be  transferred  to  his  sons,  but 
upon  condition  that  the  principal  should  remain  entire  until 
his  son,  William  M.,  should  arrive  at  the  age  of  forty  years, 
which  would  be  in  February,  1866.  There  is  no  doubt  that 
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if  this  provision  is  to  be  construed  as  in  any  event  preventing 
alienation  before  February,  1866,  it  is  within  the  prohibition 
of  the  statute,  because  it  might  possibly  extend  beyond  two 
lives  in  being.  The  remarriage  of  Sarah  Gray  and  death  of 
William  M.  Gray  before  February,  1866,  would  not  relieve 
the  estate  from  the  condition.  But  I  do  not  think  that  this 
was  the  intention  of  the  testator.  It  seems  to  me  that  it  was 
the  intention  of  the  testator  to  provide  that,  in  case  Sarah 
Gray  remarried  and  William  M.  Gray  lived  until  he  was 
forty  years  of  age>  the  estate  should  not  be  sold  until  he  should 
arrive  at  that  age ;  such  a  limitation  would  not  be  within  the 
prohibition  of  the  statute. 

That  the  limitation  was  only  intended  to  apply  in  case 
William  M.  Gray  attained  the  age  of  forty  years,  would  seem 
to  be  evidenced  by  the  fact  of  his  connecting  the  limitation 
with  the  life  of  William  M.  Gray.  If  it  had  been  intended 
that  the  limitation  should  extend  to  February,  1866,  whether 
William  M.  Gray  lived  or  died,  I  do  not  think  that  any  men- 
tion would  have  been  made  of  the  age  of  William  M.  Gray. 
If  the  words,  "  if  he  shall  so  long  live,"  were  inserted,  it 
would  relieve  the  sentence  of  all  ambiguity,  and  it  is  the 
most  natural  interpretation  to  put  upon  this  limitation  that 
such  was  the  intention  of  the  testator. 

Sarah  Gray  did  not  remarry,  and  survived  both  her  sons, 
who  died  leaving  no  issue.  The  estate  then  became  subject 
to  the  following  provision  of  the  will  of  William  Gray : 
"  Should  both  my  sons  die  before  their  mother,  leaving  no 
children,  then  at  her  death  the  estate  shall  be  sold  and  the  pro- 
ceeds divided  into  two  equal  parts,  the  one-half  to  my  widow, 
to  be  distributed  as  she  may  have  by  will  directed ;  the  other 
half  to  be  shared  equally  by  the  American  Bible  Society  and 
by  the  American  Colonization  Society." 

There  can  be  no  question  but  that  the  two  societies  have 
the  right  to  claim  that  the  estate  shall  be  sold,  and  that  they 
are  entitled  to  receive  one  equal  half  part  of  the  proceeds  of 
such  sale. 
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The  main  question  to  consider  is,  what  interest,  if  any,  did 
Sarah  Stark  take  by  virtue  of  the  deed  from  Mrs.  Gray  to 
her  of  premises  103  West  Eleventh  street  ? 

It  will  be  observed  that  upon  the  death  of  the  two  sons  of 
William  Gray  .without  issue,  the  condition  of  the  estate  was 
simply  this :  Sarah  Gray  was  tenant  for  life  in  the  whole 
estate,  having  a  general  beneficial  power  to  devise  one  undi- 
vided half  thereof. 

Section  77  of  the  Revised  Statutes,  relating  to  powers,  defines 
a  power  to  be  general  where  it  authorizes  the  alienation  in 
fee  by  means  of  a  conveyance,  will  or  charge  of  the  lands 
embraced  in  the  power  to  any  alienee  whatever ;  and  section 
79  declares  a  general  power  to  be  beneficial  when  no  other 
person  than  the  grantee  has,  by  the  terms  of  its  creation,  any 
interest  in  its  execution. 

The  power  of  Sarah  Gray,  therefore,  after  the  death  of  her 
sons  without  issue,  to  dispose  of  by  will  one-half  of  the  said 
estate,  was  a  general  beneficial  power,  she  having  the  power 
to  devise  in  fee  to  any  person  whatever,  and  no  person  but 
the  grantee  having  any  interest  in  the  execution  of  the  power. 

Section  81  provides  that  where  an  absolute  power  of  dispo- 
sition, not  accompanied  by  any  trust,  shall  be  given  to  the 
owner  of  a  particular  estate  for  life  or  years,  such  estate  shall 
be  changed  into  a  fee,  &c. 

Section  83  provides  that  in  all  cases  where  such  power  of 
disposition  is  given  and  no  remainder  is  limited  upon  the 
estate  of  the  grantee  of  the  power,  such  grantee  shall  be  enti- 
tled to  an  absolute  fee. 

Section  84.  Where  a  general  and  beneficial  power  to  devise 
the  inheritance  shall  be  given  to  a  tenant  for  life  or  years, 
such  tenant  shall  be  deemed  to  possess  an  absolute  power  of 
disposition  within  the  meaning  and  subject  to  the  provisions 
of  the  preceding  sections. 

Mrs.  Gray,  upon  the  death  of  her  two  sons  without  issue, 
had,  by  the  clause  of  this  will  above  quoted,  conferred  upon 
her,  she  being  a  tenant  for  life,  a  general  and  beneficial  power 
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to  devise  the  inheritance,  and  thus  was  brought  directly 
within  the  provisions  of  section  84:,  giving  her  an  absolute 
power  of  disposition  of  one  undivided  half  of  the  estate. 
This  absolute  power  of  disposition,  being  unaccompanied  by 
any  trust,  and  no  remainder  being  limited  upon  the  estate  of 
Mrs.  Gray,  the  grantee  of  the  power,  she,  by  section  83, 
became  entitled  Jto  an  absolute  lee  in  the  one  undivided  half 
of  the  estate.  Mrs.  Gray  being  thus  entitled  to  an  absolute 
fee  in  one  equal  undivided  half  of  this  estate,  which  consisted 
of  the  houses  and  lots  Nos.  101  and  103  West  Eleventh  street, 
New  York  city,  made  a  conveyance  by  which  she  conveyed 
to  the  defendant,  Sarah  Stark,  in  fee,  the  house  No.  103  West 
Eleventh  street. 

It  is  claimed  by  Sarah  Stark  that  she  thereby  became  enti- 
tled to  these  premises  103  West  Eleventh  street,  they  being 
one-half  of  the  estate  of  which  Mrs.  Gray  by  the  provisions 
of  the  statute  had  an  absolute  fee. 

But  this  claim  cannot  be  allowed,  because  Mrs.  Gray's  ' 
interest  in  the  estate  was  an  undivided  interest,  and  she  could 
not  partition  the  estate  of  her  own  will,  she  taking  one  por- 
tion as  her  half.  The  other  beneficiaries  under  the  will  have 
the  right  to  be  heard  upon  that  question,  nor  could  their 
rights  in  this  property  be  in  anywise  changed  or  abridged  by 
any  act  of  Sarah  Gray.  Her  absolute  interest  was  an  undi- 
vided interest  in  the  whole  estate,  and  all  she  could  convey  was 
such  undivided  interest,  and  in  attempting  to  convey  to  Sarah 
Stark  this  whole  interest  she  conveyed  more  than  she  had. 
But  her  conveyance  was  not  for  that  reason  void,  but  carried 
all  that  she  had  a  right  to  convey  :  one  equal  undivided  half 
interest  in  103  West  Eleventh  street,  the  title  to  which 
became  vested  in  Sarah  Stark  by  the  conveyance  from  Sarah 


It  has  been  suggested  that  the  estate  of  Henry  M.  Gray 
has  a  claim  upon  the  estate  of  William  Gray  for  an  amount 
equal  to  one-half  of  the  amount  paid  to  William  M.  Gray  ; 
but  it  seerns  to  me  that  the  claim  of  Henry  M.  Gray  arose 
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only  on  the  death  of  his  mother,  and  he  having  died  before 
she  did,  it  thereby  became  lost. 

Under  the  will  of  Sarah  Gray  the  two  above  named  socie- 
ties became  entitled  to  claim  from  her  estate  the  amount 
of  the  bequests  to  them,  being  $1,489.06  to  each. 

The  real  estate  in  question  should,  therefore,  be  sold  in 
separate  parcels  by  a  referee,  to  be  appointed  by  this  court. 
Out  of  the  proceeds  should  be  paid,  first,  the  expenses  of 
said  sale  and  the  referee's  fees ;  and,  secondly,  the  costs  of  the 
parties  to  this  action. 

The  houses  No.  101  and  103  West  Eleventh  street  being 
sold  separately,  the  above  charges  should  be  divided  between 
them. 

The  net  proceeds  of  the  sale  of  No.  103  West  Eleventh 
street  should  be  paid  by  said  referee  as  follows  :  One-half  part 
thereof  to  Sarah  Stark ;  one-quarter  to  the  American  Bible 
Society,  the  remainder  to  the  American  Colonization  Society. 

The  net  proceeds  of  the  sale  of  No.  101  West  Eleventh 
street  should  be  paid  by  said  referee  as  follows:  One-quarter 
to  the  American  Bible  Society ;  one-quarter  to  the  American 
Colonization  Society  ;  and  the  remaining  one-half  should  be 
paid  into  court,  to  await  the  further  order  of  the  court. 
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ANSON  BANGS  agt.   THE  BLUE  RIDGE  RAILKOAD  COMPANY, 
4;  JOHN  L.  PATTERSON  et  al. 

Where  it  is  alleged  in  the  complaint  that  one  of  the  defendants,  a  railroad 
company,  issued  certain  bonds  for  the  sum  of  $1,000  each,  with  interest 
coupons  attached,  and  default  having  been  made  in  not  paying  the 
coupons  according  to  the  condition  of  said  bonds,  by  reason  of  which  the 
bonds  had  become  due  and  payable ;  and  that  the  plaintiff  owns  a  certain 
number  of  said  bonds  and  coupons  which  have  long  since  become  due 
and  payable,  shows  an  existing  obligation  to  pay  money,  a  default  in  its 
payment  and  a  right  of  action  for  its  recovery. 

And  where  it  was  alleged  in  the  complaint  that  P.,  one  of  the  individual 
defendants,  by  his  written  agreement,  promised  to  pay.  the  debts  of  the 
said  company,  in  which  plaintiffs'  claim  was  included,  such  promise 
inured  to  the  benefit  of  the  creditors. 

The  promise  of  P.  to  pay  the  debts  of  the  company,  taken  in  connection 
with  the  allegation  that  he  (with  the  other  defendants)  fraudulently  con- 
spired to,  and  did,  misappropriate  the  funds  that  were  specifically 
charged  with  the  payment  thereof,  raises  such  a  presumption  of  liability 
on  his  part  as  to  justify  the  court  in  putting  him  to  his  defense  and 
establishes  the  plaintiff's  claims  to  equitable  relief.  Joint  demurrer 
to  complaint  overruled. 

General  Term,  May  1873. 
W.  W.  MACFARLAND,/br  appellant . 

THIS  action  is  one  in  the  nature  of  a  bill  in  equity,  and  the 
relief  which  is  sought  would  have  been,  under  the  former 
practice,  the  subject  of  a  bill  in  chancery. 

The  action  has  for  its  object  to  subject  a  certain  amount 
of  bonds  and  scrip,  so  called,  of  the  state  of  South  Carolina, 
VOL.  XLV  22 
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to  a  supposed  lieu,  which  the  plaintiff  imagines  that  he  pos- 
sesses. The  means  by  which  the  plaintiff  seeks  to  accomplish 
this  result  are  quite  novel  and  unknown  to  any  system  of 
practice,  either  at  law  or  in  equity ;  but  under  our  system  of 
pleading,  this  cannot  be  said  to  be  very  material ;  for  if  the 
pleader  has  stated  in  any  form,  however  inartificial  and  crude, 
facts  enough  to  entitle  him  to  some  kind  of  judicial  relief,  it 
is  perhaps  the  duty  of  the  court  to  overrule  a  general  demur- 
rer in  order  that  it  may  give  the  plaintiff  whatever  kind  of 
relief  upon  the  whole  case  he  appears  to  be  entitled  to. 

This  demurrer 3  therefore,  is  not  directed  against  any  mere 
matters  of  form,  but  at  the  very  marrow  and  substance  of  the 
cause  of  action,  the  defendants  intending  to  show  that  the 
plaintiff  has  no  interest  whatever  in  the  bonds  or  scrip  which 
he  seeks  by  this  means  to  appropriate.  In  order  to  show 
this,  it  is  necessary  to  look  with  some  care  into  the  allegations 
of  the  complaint. 

In  doing  this,  we  find  that  the  plaintiff  is  the  owner  of  a 
certain  number  of  bonds  of  the  Blue  Ridge  Railroad  Com- 
pany, the  payment  of  which  is  secured  by  the  usual  trust  deed 
or  mortgage.  The  plaintiff  says  he  is  informed  and  believes 
that  he  owns  of  these  bonds  seventy-six.  However  this  may 
be,  he  alleges  himself  to  be  a  creditor  of  this  corporation, 
whose  debt  is  represented  by  a  bond,  the  payment  of  which 
is  secured  by  a  mortgage  on  the  property  of  the  company. 

In  the  second  place,  the  plaintiff  says  that  the  legislature 
of  South  Carolina,  on  the  15th  day  of  September,  1868,  passed 
an  act.  By  the  first  section  of  this  act,  after  reciting  certain 
previous  legislation,  it  is  provided  that  the  guarantee  of  the 
state  shall  be  indorsed  upon  the  contracts  of  the  company  to 
the  extent  of  a  million  of  dollars,  "provided  that  so  much  of 
said  issue  as  may  be  necessary,  not  exceeding  $300,000,  shall 
be  applied  to  the  redemption  of  the  present  bonded  debt  of 
the  said  company ;"  and  by  the  second  section  of  the  same 
act,  the  state  undertakes  to  guarantee  the  bonds  of  the  com- 
pany to  the  additional  amount  of  $3,000,000.  In  connection 
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with  this  guarantee,  and  in  the  same  section,  there  is  a  very 
important  proviso :  "  And  that  as  soon  as  the  comptroller- 
general  shall  have  made  any  such  indorsement  on  any  such 
contract,  the  whole  estate,  property  and  funds  in  the  states 
of  South  Carolina,  Georgia,  North  Carolina  and  Tennessee, 
which  the  said  company  may  then  possess,  or  shall  afterward 
acquire,  shall  thenceforth  stand  pledged  and  mortgaged  to 
the  state,  without  any  further  act  or  deed  on  the  part  of  the 
company,  for  the  faithful  and  punctual  performance  on  the 
part  of  said  company  of  such  contract,  in  priority  and  prefer- 
ence of  any  other  debt  which  the  said  company  may  hereafter 
create  or  incur.  And  further  provided,  that  the  said  bonds, 
or  any  part  thereof,  shall  not  be  used,  unless  upon  the  express 
condition  that  upon  application  to  the  congress  of  the  United 
States,  or  to  private  capitalists,  the  amount  of  $3,000,000  in 
currency,  or  so  much  of  that  sum  as  may  be  necessary,  shall 
be  furnished  in  exchange  or  upon  the  security  of  said  bonds." 

In  respect  to  this  act  these  things  are  to  be  observed : 

First.  The  loan  of  the  state's  credit  to  this  corporation, 
except  to  the  extent  that  the  public  generally  might  be  bene- 
fited by  the  construction  of  its  line  of  railroad,  was  a  mere 
gratuity.  The  state  was  under  no  obligation  of  any  kind, 
legal  or  equitable,  to  this  corporation  or  its  creditors. 

Second.  That  the  guarantee,  provided  for  by  the  first  sec- 
tion of  the  act,  was  intended  to  carry  into  execution  an  old 
promise  of  the  state  to  aid  the  company  to  that  extent,  made 
as  long  ago  as  1854,  and  to  relieve  .the  company  from  some 
onerous  obligations  assumed  in  connection  with  that  promise, 
the  performance  of  which  had  become  substantially  imprac- 
ticable. 

Third.  That  th.e  state  expressly  stipulates  for  a  statutory 
lien  upon  the  entire  property  of  the  company,  in  the  nature 
of  a  mortgage  lien,  as  an  indemnity  against  the  liability  so 
assumed. 

Fourth.  That  to  the  end  of  making  this  lien  a  better  indem- 
nity and  enhancing  its  value,  it  is  provided  that  so  much  of 
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the  said  issue  (doubtless  meaning  bonds  to  be  issued  by  the 
company,  although  the  idea  is  very  awkwardly  expressed),  as 
might  be  necessary,  not  exceeding  $300,000,  should  be 
applied  to  the  redemption  of  the  present  bonded  debt  of  the 
company.  The  complaint  then  goes  on  to  allege  the  passage 
of  a  subsequent  statute  by  the  legislature  of  South  Carolina, 
wherein  it  is  recited  to  be  advisable  to  call  in  and  cancel  the 
bonds  of  this  railroad  company  theretofore  issued  and  indorsed 
by  the  state.  By  the  second  section  the  treasurer  of  the  state 
is  authorized,  upon  the  surrender  of  the  $4,000,000  of  bonds 
as  aforesaid,  to  issue  to  the  company  $1,800,000  of  treasury 
certificates  of  indebtedness,  styled  revenue  bond  scrip,  and 
the  treasurer  is  authorized  to  deliver  such  scrip  proportion- 
ately as  bonds  are  delivered.  Arid  by  the  third  section  the 
treasurer  is  directed  to  have  printed  or  engraved  on  steel  the 
scrip  referred  to.  'By  the  seventh  section  it  is  provided  that 
whenever  the  whole  number  of  the  said  guaranteed  bonds 
shall  have  been  delivered  to  the  treasurer  and  canceled,  as 
required  by  the  provisions  of  this  act,  the  lien  of  the  state 
upon  the  property  of  the  railroad  company  should  be  extin- 
guished, and  that  the  lien  should  be  extinguished  propor. 
tionally  as  from  time  to  time  bonds  might  be  surrendered. 

It  is  to  be  observed  that  the  company  is  in  nowise  restricted 
in  respect  to  the  disposition  it  may  make  of  this  scrip ;  it  is 
an  absolute  donation  on  the  part  of  the  state,  made  upon  the 
condition  of  surrendering  bonds  indorsed  by  the  state,  and  it 
becomes  the  absolute  property  of  the  company,  available  for 
any  legitimate  use. 

After  reciting  this  law,  the  pleader  proceeds  with  various 
confused,  conflicting  and  scarcely  intelligible  allegations  about 
one  thing  and  another,  entirely  irrelevant  to  the  case,  alleg- 
ing, among  other  things,  that  the  scrip  is  unconstitutional ; 
that  no  part  of  the  original  $4,000,000  of  bonds  was  applied 
as  they  should  have  been  to  the  satisfaction  of  the  plaintiff's 
debt ;  that  the  American  Bank  Note  Company  is  printing 
this  scrip ;  that  the  defendants  threaten  to  use  the  scrip  as 
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cash  without  paying  the  bonded  debt  of  the  company,  con- 
trary to  the  plaintiff's  rights;  that  the  issue  of  the  scrip 
increases  the  liability  and  indebtedness  of  the  company, 
"  without  realizing  anything  for  the  said  company,  and  with- 
out realizing  anything  wherewith  to  pay  the  bonded  debt, 
floating  debt  and  interest,  the  claims  of  the  plaintiff  included, 
and  will  cause  an  over  issue  of  said  obligations."  Of  course, 
no  one  can  be  expected  to  understand  what  this  means,  nor 
is  it  at  all  necessary  that  one  should  ;  for  if  the  plaintiff  fails 
to  show  that  he  has  a  specific  lien  on  the  bonds  or  scrip,  he 
cannot  maintain  his  action  on  any  other  ground  stated.  The 
relief  prayed  for  need  not  be  particularly  noticed,  because, 
for  reasons  before  stated,  it  is  of  little  moment  whether  it  be 
right  or  wrong. 

I.  It  is,  of  course,  very  plain  that  this  action  is  brought 
upon  the  notion  of  enforcing  a  trust ;  the  theory  of  it  being 
that  the  company  became  a  trustee  for  the  plaintiff,  among 
others,  of  so  many  of  the  $4,000,000  of  bonds  as  might  be 
necessary  to  pay  his  debt,  and  that  they  could  not  be  diverted 
to  any  use  inconsistent  with  the  execution  of  this  trust.     And 
the  court  at  special  term  went  even  further  than  the  plaintiff 
goes  in  his  complaint,  and  held  that  the  scrip  issued  to  the 
company  was  to  be  regarded  as  having  been  substituted  for 
the  bonds,  and  held  subject  to  this  trust. 

II.  But  it  is  submitted  that  this  notion  is  entirely  errone- 
ous.    This  was  a  transaction  evidenced  by  a  public  statute 
between  the  state  and  one  of  its  corporations  alone.     The 
state,  for  its  own  purposes,  saw  fit  to  extend  certain  aid  to 
the  corporation  upon  certain  terms  specified,  and  likewise,  for 
its  own  purposes,  it  gave  to  the  corporation  certain  directions 
in  the  premises.     The  state  owed  no  debt  to  the  corporation ; 
it  was  under  no  obligation  to  the  creditors  of  the  corpora- 
tion, and  the  direction  to  the  corporation  to  satisfy  its  old 
bonded  debt  out  of  the  proceeds  to  the  aid  so  to  be  given, 
was  simply  for  the  benefit  of  the  state's  security  and  nothing 
else.     These  bonded  debt  creditors,  a  shifting  class,  changing 
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from  day  to  day,  were  not  parties  contracted  with  through 
the  instrumentality  of  this  corporation  as  their  agent ;  nor 
did  the  state  intend  to  constitute  it  a  trustee  for  them  in  the 
sense  in  which  that  term  is  ordinarily  used  in  jurisprudence. 
The  bonded  debt  was  referred  to  as  a  thing  contracted  about 
as  between  the  state  and  the  corporation,  a  thing  which  it 
was  deemed  desirable  to  get  rid  of  in  order  that  the  state 
might  have  a  clear  and  first  lien.  It  is  true  that  the  state 
could  not  as  against  Idnafide  holders  of  these  railroad  bonds, 
indorsed  by  the  state,  if  they  had  been  put  in  circulation, 
have  repudiated  its  obligation  as  guarantor  without  the  gross- 
est bad  faith ;  but  down  to  this  point  it  was  entirely  proper 
that  the  state  should  make  any  change  in  its  relation  with 
the  railroad  company  in  respect  to  these  bonds  that  it  saw  fit. 

III.  There  are  certain  considerations  which  make  it  very 
clear  that  it  was  no  part  of  the  intention  involved  in  this 
legislation  to  benefit  these  bondholders  individually  or  as  a 
class.  Even  in  the  original  act  the  subject  of  these  bonds  is 
not  referred  to  except  in  connection  with  the  issue  of  the  first 
million  of  obligations ;  and  no  scheme  is  devised  or  special 
directions  given  for  the  mode  of  applying  the  bonds  or  the 
proceeds  of  the  bonds  to  the  satisfaction  of  the  mortgage 
bonds  in  question.  Moreover  the  bonds  were  not  to  be  sold 
at  all  or  used  for  any  purpose  unless  they  could  be  sold  at  a 
certain  rate  and  made  to  realize  a  certain  price ;  and  where 
they  were  sold  the  proceeds  were  left  absolutely  at  the  dispo- 
sition of  the  company,  which  was  directed  simply  as  to  the 
disposition  that  was  to  be  made  of  a  certain  portion  of  the 
proceeds.  It  is  doubtless  true  that  the  state,  if  it  had  deemed 
it  proper  to  do  so,  could  have  enforced  the  application  which 
it  had  directed  the  company  to  make ;  but  it  is  equally  true 
that  it  might  change  the.  previous  direction  and  require  the 
corporation  to  make  an  entirely  different  application  of  the 
proceeds. 

It  is  not  to  be  forgotten  that  the  state  is  dealing  in  its 
political  capacity  with  a  public  enterprise  ;  and  it  is  not  to  be 
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supposed  that  it  intended  to  come  under  any  obligation  to  a 
third  person  that  would  give  such  third  person  any  legal  or 
equitable  right  to  interfere  as  between  the  state  and  this  cor- 
poration in  any  of  their  dealings  with  each  other ;  but  laying 
aside,  for  the  sake  of  the  argument,  the  political  and  sovereign 
character  of  the  state,  and  considering  the  transaction  as  one 
not  lying  in  public  law,  but  resting  in  contract  between  two 
private  corporations,  we  shall  then,  by  following  certain  well 
settled  general  principles,  find  ourselves  led  to  the  same 
result. 

1.  If  two  persons,  for  a  valuable  consideration  as  between 
themselves,  contract  to  do  some  act  for  the  benefit  of  a  third 
person,  who  is  a  mere  stranger  to  the  consideration,  he  can- 
not enforce  the  covenant  as  against  the  two,  although  each 
one  might   enforce  it  as  against  the  other  (Story^s  Equity, 
§  973,  and  notes,  §  1045,  and  particularly  §  1196  ;  Kelly  agt. 
Roberts,  40   N.    Y.,   438 ;   Hollaway   agt.  Headington,   8 
Simons,  325 ;  Scales  agt.  Maude,  6  De  Gex,  McNorton  cfe 
Gordon,    50;    Colyear  agt.  The   Countess  of  Mulgrave,   2 
Keen,  98  ;  Sutton  agt.  Chetwind,  3  Jtferivale,  252 :  T,ane  agt. 
Husband,  14  Simons,  660 ;    Perry    on  Trusts,   §  96,  and 
cases  cited). 

2.  It  is  to  be  carefully  borne  in  mind  that  there  is  not  the 
least  analogy  between  the  case  at  bar  and  the  class  of  cases 
where  a  debtor  has  assigned  to  the  third  person  as  trustee  his 
property  generally,  or  any  particular  property,  for  payment 
of  his  debts.     There  is  no  doubt  that   in  such  a  case  the 
creditors,  upon  notice  and  acceptance  of  the  provision  made, 
might  enforce  the  trust  which  as  to  them  would  then  become 
irrevocable  (Cumberland  agt.  Codington,  3  Johnson  Oh.,  261 ; 
Shepherd  agt.  McEvers,  4  id.,  135  ;  Nicoll  agt.  Mumford, 
id.,  528). 

But  even  in  the  case  of  the  delivery  of  property  by  a 
debtor  with  instructions  to  pay  creditors,  these  instructions 
may  be  countermanded  and  revoked  at  any  time  before  notice 
to  and  acceptance  by  the  creditor  (Story's  Equity,  §  1045 ; 
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id.,  §  1196,  particularly ;  Linton  agt.  Hyde,  2  Madd.,  94; 
Priddy  agt.  Rose,  3  Mew.,  102  ;  Dearie  agt.  Hall,  3  Russ.,  1 ; 
Leveredge  agt.  Cooper,  3  «'<#.,  30 ;  Pa<7<?  agt.  Broom,  4  ^.,  6 ; 
Eanard  agt.  Z0r<#  Lauderdale,  3  /S^w.,  1 ;  Leman  agt. 
Whitely,  4  TZwss.,  42T). 

And  in  this  case  there  was  no  action  whatever  on  the  part 
of  creditors ;  and  so  far  as  they  are  concerned,  the  subsequent 
legislation,  in  which  their  names  were  left  out,  might  as  well 
have  been  had  one  minute  after  the  first  act  as  one  year. 

3.  In  this  case  the  bondholders  are  the  merest  strangers 
possible  to  this  transaction,  and  to  any  consideration  upon 
which  it  is  based.  They  part  with  nothing,  they  do  nothing, 
they  are  merely  passive;  and  so  far  as  they  are  mentioned, 
as  has  been  observed  already,  they  are  mentioned  in  connec- 
tion with  the  interest  of  third  parties  alone,  and  are  dealt 
with  merely  as  the  chessmen  by  two  players. 

It  is  an  elementary  principle,  that  may  be  usefully  referred 
to  here,  that  a  mere  gratuitous  gift  will  never  be  enforced 
(Story1  a  Equity,  §  973). 

And  if  this  was  anything,  it  was  a  mere  intended  gift  on 
the  part  of  the  state  to  the  corporation,  of  which  in  a  certain 
event  the  bondholders  might  have  become  to  a  certain  extent 
the  beneficiaries.  This  intention  the  state  revoked  by  a  sub- 
sequent act,  as  it  might  beyond  any  doubt  lawfully  do. 
Having  done  this,  an  end  was  at  once  put  to  all  relations, 
direct  or  indirect,  of  the  bondholders  in  question  with  trans- 
actions between  the  corporation  and  the  state.  In  the  subse- 
quent act  no  mention  whatever  is  made  of  the  bondholders. 
The  state  has  abandoned  its  idea  of  requiring  the  corporation 
to  appropriate  anything,  or  any  portion  of  anything,  it  may 
see  fit  to  give  it  to  the  payment  of  these  mortgage  debts.  It 
has  ceased  to  be  of  any  direct  interest  to  the'  state  whether 
these  debts  are  paid  or  not,  inasmuch  as  the  state  has  aban- 
doned its  lien  upon  the  property  of  the  corporation.  The 
corporation  is  simply  required  to  return  these  $4,000,000 
bonds ;  and  thereupon  the  state  gives  the  corporation  so  much 
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circulating  scrip,  in  the  same  way  as  it  might  give  the  cor- 
poration so  much  land  or  anything  else,  and  it  gives  it  uncon- 
ditionally. It  is  charged  with  no  trust  and  no  duty,  the  cor- 
poration being  at  liberty  to  make  any  lawful  use  that  it 
pleases  of  the  property  thus  given  by  the  state.  To  neither 
of  these  transactions  are  these  bondholders  in  any  wise  a  party ; 
nor  have  they,  it  is  submitted,  any  right  to  question  the  pro- 
priety or  the  validity  of  what  has  been  done.  It  is  all  res 
inter  alias  acta,  and  no  right  of  action  on  the  part  of  the 
corporation  can  exist  in  the  premises. 

IY.  It  is  submitted  in  conclusion,  therefore,  that  this 
action,  based  as  it  is  upon  some  supposed  right  in  these  bond- 
holders, growing  out  of  the  legislation  in  question,  cannot  be 
maintained,  and  the  demurrer  should  be  sustained. 

The  judge  below,  whose  opinions  are  always  entitled  to  be 
treated  with  very  great  respect,  was  misled  by  mistaking 
certain  doctrines  applicable  to  the  forms  of  action,  and  which 
are  of  no  consequence  under  the  Code  for  the  real  principles 
by  which  the  existence  of  the  cause  of  action  must  be  deter- 
mined. 

D.  M.  PORTER,  for  respondent. 

The  state  of  South  Carolina  granted  the  Blue  Ridge  K.  R. 
Co.  the  right  to  issue  $4,000,000  of  bonds,  and  the  state 
gave  its  indorsement  on  all  of  the  bonds  upon  the  express 
condition  and  trust  "  that  so  much  of  the  issue  as  may  be 
necessary,  not  exceeding  $300,000,  shall  be  applied  to  the 
redemption  of  the  present  bonded  debt  of  the  said  company." 

The  plaintiff  is  the  owner  and  holder  of  about  $150,000  of 
the  last  named  bonded  debt,  including  overdue  coupons 
thereon.  In  other  words,  the  state  made  a  direct  gift  to  the 
plaintiif  through  the  railroad.  Afterward  the  railroad  com- 
pany, Patterson,  Cameron  and  Steers  entered  into  two  agree- 
ments, in  each  of  which  they  placed  the  bonds  in  trust  to 
redeem  the  class  of  bonds  owned  by  the  plaintiff. 
VOL.  XLV  23 
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After  that  the  law  purporting  to  authorize  the  surrender  of 
$4,000,000  of  bonds  and  to  create  the  scrip  purports  to  have 
been  passed.  The  demurrants  entered  into  a  conspiracy  to, 
and  did,  misappropriate  all  of  the  bonds  and  scrip.  All  of 
which  bonds  and  scrip  were  and  are  pledged  to  pay  the  plain- 
tiff's bonds,  and  the  demurrants  are  now  chargeable  with  that 
trust,  and  they  took  the  same  with  knowledge  of  said  trust 
and  of  the  plaintiif's  claim  thereto. 

It  will  not  be  disputed  but  that  the  plaintiff  can  recover 
against  the  railroad  company,  and  has  a  good  cause  of  action 
against  it. 

The  demurrant,  Patterson,  for  a  valuable  consideration 
assumed  and  agreed  to  pay  the  plaintiff  his  bonds  and  coupons 
and  claim. 

The  demurrer  is  a  joint  one  of  both  appellants. 

I.  The  grant  of  the  state  credit,  a  part  to  the  company  and 
a  part  to  the  then  present  bondholders  through  the  company, 
made  it  an  express  gift  to  the  plaintiff. 

And  the  demurrants  hold  the  bonds  and  scrip  as  trustees, 
inasmuch  as  the  act  and  the  contract  in  effect  so  declare 
(Tiffany  t&  Bullard  on  Trusts,  105). 

II.  The  act  of  1872  names  the  act  of  1868  in  express  terms, 
•and  states  which  bonds  ($4,000,000)  are  liable  for  the  debts 
of  said  railroad  companies.     No  language  can  create  a  more 
express  trust  (Story's  Equity  Jur.,  §  1039, 1041  to  1058).     Pat- 
terson knew  all  of  the  facts  and  became  bound  by  the  trust  (5 
Abb.  Digest,  278 ;  Tiffany  &  B.  on  Trusts,  202 ;  Story's  Eq., 
§§  972, 1212  and  1196 ;  Manuscript  opinion  by  judge  J.  F. 
DALY  in  this  case). 

III.  The  plaintiff  is  entitled  to  have  the  bonds  restored  in 
place  of  the  scrip  or  their  proceeds  (Colt  agt.  Lasnier,   9 
Cowen,  320).     The  plaintiff  can  maintain  this  action,  he  may 
enforce  the  trust  or  grant  under  the  statute  and  upon  the 
express  promise  to  pay,  either  at  law  or  in  equity  (Dingeldein 
agt.  Third  Avenue  Railroad,  37  N~.  Y.,  575 ;  Barker  agt. 
Bradley,  42  id.,  316 ;  Prentice  agt.  Wilkinson,  5  Abb.,  N.  S., 
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49  Com.  Pleas ;  Burr  agt.  Beers,  24  N~.  Y.  178 ;  Lawrence 
agt.  Fox,  20  id.,  268  ;  judge  DALY'S  opinion,  MS.  Demur- 
rants  are  liable,  whether  the  party  paying  the  consideration 
was  liable  originally  or  not.  (Becker  agt.  Torrance,  31  N. 
Y.,  631 ;  Secor  agt.  Lord,  3  Keyes,  525).  Good  upon  contract 
alone  (Connor  agt.  Williams,  2  Robt.,  46 ;  Auburn  C.  Bank 
agt.  Leonard,  40  Barb.,  119).  Is  good  upon, transfer  of  per- 
sonal property  (Seaman  agt.  HasbroucTc,  35  Barb.,  151 ; 
Thorp  agt.  Keokuk  Coal  Co.,  47  -£<#.,  affirmed  court  app. 
January,  1872).  Demurrants  are  liable  in  equity  (Dingeldein 
agt.  Third  Avenue  Railroad  Co.,  supra  •  Van  Schaick  agt. 
Third  Avenue  Railroad,  49  Barb.,  409 ;  affirmed,  38  JV.  I7"., 
346).  They  would  be  liable  if  deed  containing  promise  was 
intended  as  a  mortgage  (Ricard  agt.  Sanderson,  41  N.  Y., 
179).  And  in  all  cases  if  a  trust  is  created  in  the  contract,  as 
in  this  case  (Garnsey  agt,  Rogers,  47  N.  Y.,  233). 

IY.  The  law  creating  the  scrip  is  void  under  both  the  con- 
stitution of  the  United  States  and  of  the  state  of  South 
Carolina,  and  has  been  so  declared  in  South  Carolina  (Manu- 
script opinion  ~by  judge  WILLAKD).  This  gives  the  plaintiff 
a  right  to  have  his  portion  of  the  $4,000,000  bonds  or  their 
proceeds  restored. 

Y.  The  plaintiff's  right  to  recover  of  the  railroad  is  unques- 
tioned, and  the  demurrer  being  joint  was  properly  overruled 
(Stuyvesant  agt.  The  Mayor,  11  Paige,  415 ;  People  agt. 
Mayor,  28  Barb.,  240). 

YI.  The  order  overruling  the  demurrer  should  be  affirmed 
with  costs. 

By  Ihe  Court,  LAJRREMORE,  J. — The  truth  of  the  facts  set 
forth  in  the  complaint  being  admitted  by  the  demurrer,  the 
only  question  to  be  decided  is  whether  a  cause  of  action  is 
clearly  established. 

It  is  alleged  that  the  Blue  Ridge  Railroad,  of  South  Caro- 
lina, on  April  7,  1854,  issued  certain  bonds  for  the  sum  of 
$1,000  each  (with  interest  coupons  attached),  payable  Novem- 
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her  1,  1883,  "or  until  default  made  in  the  payment  of  the 
coupons  or  any  of  them,  when  said  bonds  are  to  become 
due  and  payable  in  pursuance  of  an  instrument  executed 
simultaneously  therewith,  and  to  be  read  as  a  part  of  said 
bond,  which  default  has  occurred."  That  plaintiff  owns 
seventy-six  of  said  bonds  and  1,446  of  said  coupons,  which 
latter  have  long  since  accrued  and  are  unpaid. 

This  statement  shows  an  existing  obligation  to  pay  money, 
a  default  in  its  payment  and  a  right  of  action  for  its  recovery. 

It  is  also  alleged  that,  as  additional  security  for  the  pay- 
ment of  said  indebtedness  (which  constituted  a  part  of  the 
bonded  debt  of  said  company),  the  legislature  of  South  Caro- 
lina, by  an  act  passed  September  15,  1868,  authorized  the 
issue  by  said  company  of  contracts  or  bonds  to  the  amount  of 
$4,000,000,  for  which  the  faith  and  funds  of  that  state  were 
pledged,  by  which  act  it  was  provided  that  so  much  of  the  first 
$1,000,000  of  said  issue  as  might  be  necessary  not  exceeding 
$300,000,  should  be  applied  to  the  redemption  of  the  present 
bonded  debt  of  the  said  company ;  that  such  bonds  were  issued 
in  accordance  with  said  act,  and  that  all  persons  receiving 
the  same  took  and  received  them  under  the  obligation,  limita- 
tion and  trust  created  by  said  act,  and  with  full  knowledge 
thereof. 

It  is  then  averred  that  the  defendants,  Cameron,  Steers  and 
Patterson,  entered  into  a  written  agreement  for  the  purpose 
of  buying  the  stock  of  the  Blue  Ridge  Railroad  Company, 
and  therein  agreed  that  the  debts  of  said  company  (in  which 
plaintiff's  demand  was  included)  should  be  paid  by  them  out 
of  the  proceeds  of  the  said  bonds  and  the  assets  of  said  com- 
pany ;  that  the  time  to  perform  said  contract  has  elapsed,  and 
said  defendants  have  failed  in  its  performance. 

Plaintiff  then  alleges  that  said  defendants  and  said  company 
confederated  and  conspired  together  to  get  control  of  the  said 
$4,000,000  bonds,  and,  with  intent  to  cheat,  delay  and  defraud 
the  creditors  of  said  company,  did  pledge,  sell,  transfer  and 
convey  the  whole  thereof,  contrary  to  the  provisions  of  said 
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act,  for  their  own  purpose  and  benefit,  and  without  paying 
the  bonded  debt  of  said  company  or  any  part  thereof,  and 
refused  and  still  refuse  to  appropriate  any  part  of  the  proceeds 
of  said  bonds  to  pay  plaintiff,  although  said  defendants  have 
realized  from  the  sale  of  said  bonds  over  $700,000  in  cash,  and 
that  they  have  misappropriated  the  same ;  that  by  a  recent 
act  of  the  legislature  of  said  state  of  South  Carolina,  passed 
March  2,  1872,  it  was  provided  that  upon  the  surrender  of 
said  $4,000,000  bonds,  or  of  any  of  them,  revenue  scrip  bonds 
would  be  issued  by  said  state,  which  latter  have  been  issued 
to  said  defendants,  who  hold  and  are  disposing  of  the  same  in 
fraud  of  plaintiff's  rights. 

This  demurrer  is  interposed  in  behalf  of  the  defendants, 
The  Blue  Ridge  Railroad  Company  and  John  J.*Patterson. 
A  money  judgment  is  sought  against  each.  That  the  action  is 
well  brought  against  the  company  will  scarcely  be  questioned. 
Patterson,  by  his  written  agreement,  promised  to  pay  the 
debts  of  said  company,  in  which  (as  is  alleged)  plaintiff's 
claim  was  included ;  such  promise  inured  to  the  benefit  of  the 
creditors  {Lawrence  agt.  Fox,  20  N.  Y.,  268 ;  Burr  agt. 
Beers,  24  id.,  178 ;  Dingeldein  agt.  Third  Avenue  R.  R.  Co., 
37  id.,  575;  Barker  agt.  Bradley,  42  id.,  316;  Secor  agt. 
Lord,  3  Keys,  525). 

It  is  unnecessary  to  enter  into  an  extended  examination  of 
the  grounds  upon  which'  plaintiff  relies  for  equitable  relief. 
The  promise  of  Patterson  to  pay  the  debts  of  the  company, 
taken  in  connection  with  the  allegation  that  he  (with  the 
other  defendants)  fraudulently  conspired  to  and  did  misap- 
propriate the  funds  that  were  specifically  charged  with 
the  payment  thereof,  raise  such  a  presumption  of  liability 
on  his  part  as  to  justify  the  court  m  putting  him  to  his 
defense. 

I  think  the  demurrer  should  be  overruled,  and  the  order 
appealed  from  affirmed. 
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N.  Y.  COMMON  PLEAS. 
HERVEY  BROWN  et  at.  agt.  JAMES  ELLIOTT. 

In  an  action  of  tort  for  defendant's  negligence,  testimony  on  the  part  of 
the  defendant  tending  to  establish  contributory  negligence  on  the  part 
of  the  plaintiffs,  whether  such  testimony  is  founded  on  a  voluntary 
agreement  by  the  plaintiffs  or  otherwise,  is  admissible  under  a  general 
denial  in  the  answer. 

One  assuming  the  voluntary  performance  of  an  act  or  duty  for  another 
cannot  make  any  claim  for  malfeasance  or  neglect  in  respect  to  such 
matters  when  such  malfeasance  or  neglect  has  been  caused  by  him  or  to 
which  he  has  contributed. 

Where  the  court  allowed  witnesses  to  testify  to  the  amount  of  damages  the 
plaintiffs  sustained  occasioned  by  the  overflow  of  croton  water  on  their 
goods  by  making  general  and  gross  estimates  of  such  damages, — Held, 
that  such  testimony  was  improper. 

And  where  plaintiffs  were  allowed  to  prove  and  recover  as  part  of  their 
damages  the  amount  of  injury  to  goods  in  their  store  owned  by  a 
co-occupant,  and  to  which  the  plaintiffs  had  neither  possession  nor  the 
right  of  possession, — Held,  error. 

General  Term,  December,  1872. 

Before  DALY,  Ch.  «/.,  ROBINSON  and  LAKEEMOEE,  JJ. 

THIS  was  an  action  by  the  plaintiffs,  who  composed  the 
firm  and  did  business  under  the  name  of  Hervey  Brown,  for 
damages  resulting  from  an  overflow  of  croton  water  upon 
premises  No.  143  Duane  street,  city  of  New  York. 

The  plaintiffs  occupied  the  first  floor  and  basement,  and 
the  defendant  occupied  the  second  floor.  Upon  the  premises 
of  the  defendant,  under  the  stairs,  was  a  urinal,  over  which 
was  a  stop-cock.  This  stop-cock  was  left  open,  and  the  water 
rising  in  the  night  and  on  a  Sunday,  began  to  flow,  and  as  the 


NEW  YORK  PRACTICE  REPORTS.  183 

Brown  agt.  Elliott. 

waste  pipe  was  stopped  by  the  leaf  of  a  segar,  the  water  over- 
flowed, and  ran  down  into  the  premises  of  the  plaintiffs. 

The  case  was  tried  before  Hon.  CHARLES  H.  YAN  BRUNT 
and  a  jury,  and  a  verdict  was  rendered  in  favor  of  the  plain- 
tiffs against  the  defendant  for  $5,000.  Judgment  was  entered 
upon  the  verdict  for  $5,626.05,  from  which  the  defendant 
appealed.  The  other  facts  will  be  found  in  the  opinion  of 
the  court. 

C.  BAINBRIDGE  SMITH,  of  counsel  for  the  defendant  and 
appellant. 

I.  Evidence  that  the  plaintiffs'  negligence  contributed  to 
the  injury  sued  for  is  admissible  under  an  answer  containing 
a  general  denial,  and  the  courf  erred  in  rejecting  the  testi- 
mony on  the  part  of  the  defendant  tending  to  prove  the 
plaintiffs'  negligence  (McDonell  agt.  Buffum,  31  How.,  154, 
Supreme  Court,  General  Term  8th,  dist. ;  Wall  agt.  The  Buf- 
falo Water-Works  Co.,  IS  N.  T.,  119;  id.,  38  N.  Y.,  455; 
Indianapolis  &  Gin.  R.  R.  Co.  agt.  Rutherford,  29  Ind.,  82; 
Cunningham  agt.  Lynes,  22  Wis.,  245 ;  Holden  agt.  Liver- 
pool Gas  Co.,  3  C.  B.,  1,  1846 ;  S.  C.,  3  Man.,  G.  &  Scott, 
54  E.  C.  L.  R.,  1,  and  cases  cited  ;  1  Saund.  PI.  and  Ev., 
765,  and  cases  cited}. 

1.  The  reason  of  the  rule  is  founded  upon  the  principle 
that  not  only  the  defendant  must  be  guilty  of  negligence, 
but  the  facts  must  show  that  the  plaintiffs  themselves  are  not 
chargeable  with  negligence  or  any   want   of   proper   care. 
Both  these  elements  are  essential  in  maintaining  an  action  of 
this  nature  (Deyo  agt.  N.  Y.  Central  R.  R.  Co.,  34  N.  Y., 
1 ;  Wilds  agt.  The  Hudson  R.  R.  R.  Co.,  24  id.,  431 ;  Delafield 
agt.  Union  Ferry  Co.,  10  JBosw.,  216  ;  Mangam  agt.  Brook- 
lyn City  R.  R.  Co.,  36  Barb.,  230  ;  Wall  agt.  The  Buffalo  W. 

W.  Co.,  18  N.  Y.,  119;  McDonell  agt.  Buffum,  31  How. 
Pr.  R.,  154,  162). 

2.  So  "reasonable  or  probable   cause,"  in   an   action  of 


184  NEW  YORK  PRACTICE  REPORTS. 

Brown  agt.  Elliott. 

malicious  prosecution,  being  a  part  of  the  plaintiffs'  cause  of 
action,  need  not  be  set  up  in  the  defendant's  answer  (Rost  agt. 
Harris,  12  Abb.,  446 ;  Radde  agt.  Ruchbager,  3  Duer,  684 ; 
Simpson  agt.  Me  Arthur,  16  Abb.,  302 ;  Andrews  agt.  Bond, 
16  Barb.,  633). 

3.  So  in  an  action  of  assumpsit,  the  defendant  could 
always  show,  under  a  general  denial,  that  he  was  never 
indebted  to  the  plaintiff  (Schermerhorn  agt.  Van  Allen,  18 
Barb.,  29,  31 ;  Andrews  agt.  Bond,  16  id.,  633). 

II.  The    court    erred    in    allowing    the    plaintiffs'    wit- 
nesses, some  of  whom  had  never  seen  the  goods  and  others 
who  did  not  know  their  value,  to  prove  the  amount  of  dam- 
ages sustained  by  the  plaintiffs  by  estimating  a  per  centage  on 
the  whole  amount.     This  was  .a  mere  opinion,  and  such  testi- 
mony is  clearly  incompetent  (Moorehouse  agt.  Matthews,  2 
N.  Y.,  514 ;  Terpenniny  agt.  Corn  Exch.  Ins.  Co.,  43  id.,  410 ; 
Wehle  agt.  Haviland,  42  How.  Pr.  R.,  399 ;  Norman  agt. 
Wells,  17  Wend.,  161). 

III.  The  court  erred  in  allowing  the  plaintiffs  to  recover 
for  damages  to  the  goods  belonging  to  F.  W.  Smith.     There 
was  in  no  aspect  of  the  case  a  cause  of  action  in  favor  of  the 
plaintiffs  against  the  defendant  for  any  damage  to  these  goods. 
The  plaintiffs  had  neither  possession  of  or  any  interest  in 
them  (Smith  agt.  Milles,  1  Term  K.,  475).     The  judgment 
should  be  reversed. 

MARTIN  &  SMITH,  attorneys. 

AUG.   F.   SMITH,    of   counsel  for  the  plaintiffs    and 
respondents 

I.  This  agreement  or  understanding,  or  usage  to  make 
out  an  agreement,  was  new  matter,  was  matter  of  defense, 
and  should  have  been  pleaded.  It  was  no  part  of  the  plain- 
tiffs' case  to  aver  that  no  such  agreement  or  understanding 
existed,  and,  as  it  was  not,  the  plaintiffs  could  not  aver  any- 
thing about  it,  nor  prove  anything  about  it  as  a  part  of  their 
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case,  and  of  course  the  defendant  could  prove  nothing  about 
it  until  he  had  properly  set  it  up  in  his  answer.  The  case  of 
Talmadge  agt.  The  Renss.  and  Sara.  R.  R.  Co.  was  just  such 
a  case.  The  plaintiff  sued  the  defendant  for  killing  his  cow. 
The  defendant  answered  an  agreement  to  build  a  fence  along 
the  road,  and  the  plaintiff  replied  the  statute  of  limitations 
(13  Barb.,  493).  This  was  correct  pleading.  The  Code  says 
that  the  answer  must  contain :  1.  A  denial  of  each  material 
allegation.  2.  A  statement  of  any  new  rr.atter.  This  case  is 
within  the  letter  of  the  Code  (see  1  Ckitty's  Pleadings,  491 ; 
McKyring  agt.  Bull,  16  N.  Y.,  299). 

In  other  forms  of  action,  as  in  trespass,  the  defendant  had 
to  plead  specially  even  a  license  to  enter  upon  land  (15  Sari)., 
502). 

Under  the  Code  there  is  no  general  issue,  and  a  denial  puts 
in  issue  nothing  but  what  the  plaintiff  has  averred  (Texier 
agt.  Gouin,  5  Duer,  389,  392 ;  see  12  Barb.,  573,  576). 

In  Beatty  agt.  'Swartwout,  which  was  trover,  it  was  held 
that  a  license  to  take  the  property  could  not  be  proved  under 
a  simple  denial  (32  Barb.,  293 ;  see  also  Graham  agt.  Ilar- 
rower,  18  How.  Pr.  R.,  144). 

In  Ilaight  agt.  Badgeley  it  was  held  that  in  trespass  a 
license  to  enter  the  house  of  the  plaintiff  must  be  pleaded 
(15  Barb.,  499  ;  see  also  Althouse  agt.  Rice,  4  E.  D.  Smith, 
347 ;  Squires  agt.  Seward,  16  How.  Pr.  R.,  478). 

II.  An  agreement,  from  the  inconvenience  or  hardship  of 
a  rule,  has  always  been  deemed  logical. 

In  this  case  the  defendant  pleaded  the  fact  that  there  was 
a  stop-cock  upon  the  plaintiffs'  premises,  by  which  they  could 
have  controlled  the  water;  but  doing  this  he  saw  fit  to  omit 
to  plead  the  agreement  or  understanding.  Of  course  the 
plaintiffs  were  misled,  and  lost  the  opportunity  to  preserve 
the  proofs  necessary  to  protect  themselves.  The  rules  of 
pleading  are  designed  to  apprise  parties  of  the  grounds  of  a 
complaint  or  a  defense. 

III.  The  defendant,  on  the  trial,  cited  and  relied  upon  the 
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case  of  MacDonnell  agt.  Buff  urn  (31  How.,  174).  In  that 
case  the  plaintiff  was  a  trespasser  upon  the  fair  grounds  where 
the  defendant  was  an  exhibitor,  and  as  such  had  a  right  to  be. 
The  court  held  that  it  was  proper  for  the  defendant  to  show 
these  facts  under  a  general  denial. 
The  judgment  should  be  affirmed. 

JBy  the -Court,  BOBINSON,  J. — This  action  was  brought  by 
plaintiffs,  who  were  tenants  occupying  the  first  story  and 
basement  of  a  store  in  this  city,  against  the  defendant,  the 
occupant  of  the  second  and  upper  stories,  for  injury  to  their 
goods,  occasioned  by  an  overflow  of  water  on  to  their  premises 
from  defendant's  premises,  occasioned,  as  is  alleged,  by  the 
negligence  of  the  defendant  or  his  agents  or  servants,  whereby 
plaintiffs'  goods  were  damaged,  and  they  interrupted  in  the 
enjoyment  of  their  premises  and  business,  and  put  to  expense 
in  removing  and  selling  the  damaged  goods. 

The  answer  denied  the  occurrence  of  any  such  accident  in 
the  manner  charged ;  and  alleged  that  if  any  damage  was 
caused  thereby  it  was  the  result  of  the  plaintiffs'  negligence. 
It  also  sets  up  that  the  plaintiffs,  at  the  time  of  the  injury,  had 
under  control  the  stop-cock  connecting  with  the  water  floMT- 
ing  on  to  defendant's  premises,  and  controlling  its  flow ;  and 
that  they  had  it  in  their  power  to  control  it  at  pleasure,  and 
to  prevent  its  flow  on  to  their  premises  from  those  of  the 
defendant;  and  if  any  injury  was  caused  thereby,  it  was 
through  their  negligence  in  failing  to  make  use  of  the  stop- 
cock, or  in  failing  to  make  proper  use  thereof. 

The  evidence  adduced  at  the  trial  shows  plaintiffs  had  on 
their  premises  such  a  stop-cock,  entirely  controlling  the  flow 
of  water  upon  the  defendant's  premises;  that  on  the  night 
of  the  accident  it  was  not  turned  so  as  to  cut  off  the  water 
from  its  upward  flow;  that  another  cock  on  defendant's 
premises  that  allowed  the  water  to  flow  into  and  pass  off 
through  an  urinal,  was  left  open  on  the  night  of  this  occur- 
rence, and  that  by  reason  of  the  accidental  stoppage  of  the 
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waste  holes  in  the  urinal  by  a  piece  of  segar,'the  water,  being 
left  running,  overflowed  the  urinal,  and  ran  down  on  to  and 
through  the  floor,  and  into  plaintiffs'  premises  below,  occa- 
sioning the  injury  complained  of;  and  that  this  occurred 
during  the  night-time  when  all  the  parties,  as  was  customary, 
were  absent  from  the  premises.  The  evidence  established 
the  neglect  of  the  defendant  in  allowing  the  water-cock  on 
their  premises  to  remain  open,  and  the  flow  of  water 
through  the  urinal  to  be  obstructed  by  a  piece  of  segar,  as  the 
immediate  cause  of  the  injury. 

1.  The  matter  first  presented  for  consideration  upon  the 
exceptions  is  the  refusal  of  the  judge  to  admit  evidence  tend- 
ing to  show  contributory  negligence  on  the  part  of  the  plain- 
tiffs in  omitting  a  service  or  duty  which  it  was  claimed  they 
had  previously  assumed  and  ordinarily  performed  until  the 
night  of  the  accident,  in  stopping  off  the  flow  of  water  up  to 
defendant's  premises  by  the  stop-cock  on  their  premises.  The 
averment  that  the  injury  was  caused  by  plaintiffs'  failure  to 
use  these  means  of  avoiding  such  an  accident  is  set  up  in  the 
answer.  The  judge  appears  to  have  regarded  this  alleged 
assumption  of  duty  on  the  part  of  the  plaintiffs  as  matter  that 
ought  to  have  been  specially  pleaded ;  and  ruled  that  the 
testimony  offered  as  to  plaintiffs'  negligence,  founded  on 
their  voluntary  agreement,  was  inadmissible.  Yarious  offers 
tending  to  establish  such  assumption  of  duty  were  made,  but 
rejected,  and,  in  my  opinion,  erroneously. 

In  an  action  of  tort  for  negligence,  evidence  that  the  acts 
or  omissions  of  the  plaintiffs  contributed  to  the  injury,  is 
admissible  under  a  general  denial  that  the  injury  complained 
of  was  occasioned  by  the  defendant.  The  right  of  recovery 
depends  on  plaintiffs  establishing  (at  least  by  prima  facie 
proof)  that  he  in  no  respect  by  his  own  negligence  contri- 
buted to  the  injury,  but  that  it  was  occasioned  solely  by  the 
defendant's  acts  (Button  agt.  Hud.  R.  R.  R.  Co.,  18  N.  Y., 
248  ;  McDonnell  agt.  Buffum,  31  How.  Pr.  jR.,  154  ;  Deyo 
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agt.  *N.  Y.  Cent.  R.  R.  Co.,  34  JV.  I7".,  9 ;  Griffin  agt.  Same, 
40  N.  Y.,  34). 

Such  exemption  from  liability  was  equally  available  to  this 
defendant,  if  the  injury  complained  of  was  in  any  way  attri- 
butable to  plaintiffs'  neglect  in  turning  off  the  water  by  the 
main  stop-cock  on  their  own  premises,  whether  regarded  as 
a  primary  duty  arising  from  having  its  entire  control,  or  as 
one  they  had  gratuitously  assumed,  and  were  in  its  ordinary 
performance  for  the  accommodation  of  the  defendant  (Ed.  on 
JBail,  94).  One  assuming  the  voluntary  performance  of  an 
act  or  duty  for  another,  engages  for  such  skill  and  attention 
'  as  it  ordinarily  requires ;  and  if  it  be  in  respect  to  a  matter 
for  which  the  defendant  is  under  contract  or  obligation  with 
himself,  he  cannot  make  claim  for  any  malfeasance  or  neglect 
to  which  he  has  himself  been  a  party  or  contributed.  In  an 
action  of  tort  for  negligence  in  performance  of  such  duty,  the 
fact  that  plaintiff  contributed  to  the  injury  would  be  available 
under  a  general  denial  that  it  was  caused  by  the  defendant's 
neglect,  and  without  special  defense  of  such  secondary  inter- 
vention of  the  plaintiff  in  aid  of  the  primary  duty  or  obliga- 
tion the  defendant  had  assumed.  Such  a  general  denial  does 
not  confess  and  avoid  the  cause  of  action,  but  presents  the 
principal  fact  or  transaction  upon  which  an  action  for  negli- 
gence is  founded  as  evidence  that  the  injury  complained  of 
was  not  occasioned  solely  by  the  default  of  the  defendant 
and  without  plaintiff  having  in  any  way  contributed  to  it. 
Under  these  considerations,  if,  as  was  attempted  to  be  shown, 
the  plaintiffs  had  so  assumed  the  control  and  management  of 
the  flow  of  water  up  to  the  defendant's  premises  as  to  have 
relieved  the  defendant  from  vigilance  and  care  as  to  the  minor 
details  of  the  water-works  on  his  premises,  and  from  appre- 
hension of  any  such  accidental  injury  resulting  from  the 
water  being  left  running,  and  an  overflow  being  occasioned 
by  the  piece  of  segar  falling  into  the  urinal,  .plaintiffs' 
omission  of  such  duty  constituted  a  fair  subject  for  the  con- 
sideration of  the  jury  as  an  act  of  contributory  negligence, 
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and  the  evidence  offered  ought  to  have  been  admitted 
(Rudolphy  agt.  Fucks,  G.  T.,  March,  1872 ;  5  Alb.  Law  J., 
201). 

2.  The  plaintiffs  were  also  allowed,  under  objection  and 
exception,  to  introduce  proof  as  to  damages  the  goods  had 
sustained,  upon  general  and  gross  estimates  by  the  witness, 
made  without  examination  or  knowledge  of  their  kind  or 
quality,  or  of  the  particular  extent  'of  injury  to  the  several 
articles,  in  respect  to  and  upon  which  such  estimates  were 
made.  The  plaintiff,  Hervey  Brown,  was  asked  (p.  28,  fol 
112): 

"  Q.  What  was  the  amount  of  damaged  goods  ? 

"  Objected  to.     Objection  overruled.      Defendant  excepts. 

"  A.  They  amounted  to  $29,954.82. 

"  Q.  Did  you  examine  these  goods  so  that  you  are  able  to 
give  an  estimate  of  the  amount  of  damages  these  goods  suf- 
fered from  the  water? 

"  A.  I  did  not  go  into  a  minute  examination  of  them,  as 
far  as  that  goes ;  because  the  variety  of  goods  was  so  great 
that  the  damage  on  some  would  be  less  and  others  a  great 
deal  more.  Some  of  these  goods  were  damaged  fifty  per  cent 
and  some  not  ten. 

"  Q.  What  per  cent  on  the  whole  would  be  a  fair  amount 
on  the  whole  to  compensate  for  the  loss  ? 

"  Objected  to.     Objection  overruled.      Defendant  excepts. 

"A.  I  should  think  near  twenty -five  per  cent." 

This  was  error.  He  was  not  shown  competent  to  speak  on 
the  subject  from  any  knowledge  or  examination  of  the  goods, 
or  the  extent  of  injury  each  particular  lot  had  sustained,  so  as 
to  enable  him  to  make  a  specification  of  the  injuries,  or  of  each 
item  constituting  the  gross  sum  or  per  centageon  the  whole, 
to  which  he  was  permitted  to  testify.  (Terpenning  agt.  Corn 
Ex.  Bk.,  43  N.  Y.,  279 ;  Wehle  agt.  ffaviland,  42  How., 
399). 

He  had  disclosed  his  ignorance  and  inability  to  give  legal 
evidence  on  the  subject ;  and  the  answer  to  the  last  question 
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could  lead  to  but  one  result,  to  place  himself  in  the  stead  of 
the  jury,  to  assess,  in  gross,  the  plaintiff's  damages.  (Deolcer 
agt.  Myers,  31  How.,  378). 

3.  The  plaintiffs  were  permitted  to  prove  and  recover,  as 
part  of  their  damages,  the  amount  of  injury  to  goods  in  their 
store  belonging  to  a  co-occupant,  F.  W.  Smith,  who  did  busi- 
ness there  on  his  own  account.      They  neither  had  posses- 
sion nor  any  right  of  possession  of  these  goods,  and  the  charge, 
that  as  to  such  goods  the  defendant  was  bound  specifically  to 
set  up  in  his  answer  such  want  of  title  in  plaintiffs,  was  erro- 
neous. 

4.  There  are  some  other  errors  in  the  numerous  rulings 
of  the  judge,  to  which  exceptions  were  taken,  as  to  which  any 
particular  discussion  is  unnecessary,  as  the  foregoing  consid- 
erations are  controlling  in  principle,  and  afford  sufficient  direc- 
tion on  a  new  trial,  which  should  be  ordered,  with  costs  to 
abide  the  event. 
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N.  Y.  COMMON  PLEAS. 

ISAAC  EDELMUTH,  plaintiff  and  respondent,  agt.  ALEXANDER 
MCGARREN,  defendant  and  appellant. 

A  lease  of  a  store  which,  by  the  understanding  of  the  parties,  is  to  be  used 
and  is  used  for  the  sale  of  lottery  tickets,  is  void. 

General  .Term,  March,  1873. 
Before  DALY,  Ch.  J.,  LOEW  and  ROBINSON,  JJ. 
APPEAL  from  a  judgment  of  the  first  district  court,  entered 
in  favor  of  the  plaintiff  on  the  verdict  of  a  jury. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

A.  H.  REAVY,/^  defendant  and  appellant. 
J.  B.  BULLOCK,  for  plaintiff  and  respondent. 

By  the  Court,  LOEW,  J. — The  plaintiff,  by  an  instrument 
in  writing,  leased  to  the  defendant  a  store  or  office  in  West 
Broadway,  in  this  city,  for  the  term  of  two  years  and  eleven 
months,  and  this  action  was  brought  by  him  to  recover  one 
month's  rent  under  that  lease. 

The  defense  interposed  by  the  defendant  was  that  the 
premises  were  let  and  hired  for  the  purpose  of  vending  or 
selling  lottery  policies  therein. 

On  the  trial  all  the  testimony,  by  which  it  was  sought  to 
show  that  at  the  time  when  the  agreement  for  the  letting  of 
these  premises  was  made  it  was  understood  between  the  par- 
ties that  they  were  to  be  used  for  the  purpose  aforesaid,  was 
excluded  by  the  justice,  and  he  directed  the  jury  to  find  a 
verdict  in  favor  of  the  plaintiff.  In  rejecting  this  evidence 
the  court  below  erred. 
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By  the  laws  of  this  state  the  carrying  on  or  conducting 
of  a  business  for  the  sale  of  lottery  tickets  is  unlawful,  and 
every  contract  made  for  the  purpose  of  aiding,  assisting  or 
furthering  the  same  is  void. 

If,  therefore,  it  was  understood  between  the  parties,  at  the 
time  of  making  the  agreement  for  the  lease,  that  the  store  in 
question  should  be  used  and  occupied  by  the  defendant  as  a 
lottery  office,  and  that,  as  would  seem  from  the  latter' s  testi- 
mony, the  plaintiff  subsequently  fitted  the  same  up  with  the 
view  that  it  should  be  so  used  and  occupied,  then  the  lease 
was  void  and  the  plaintiff  cannot  recover  under  it  ( Updike 
agt.  Campbell,  4-  K  D.  Smith,  570). 

A  party  will  not  be  permitted  to  come  into  a  court  of  jus- 
tice and  invoke  its  aid  for  the  purpose  of  enforcing  a  'contract 
or  agreement  made  and  entered  into  by  him  in  regard  to  a 
transaction  expressly  prohibited  by  law. 

It  is  true  the  plaintiff  denied  that  he  altered  or  fitted  up 
the  premises  for  the  object  indicated,  but  that  was  a  question 
of  fact  for  the  jury  to  determine.  The  judgment  should  be 
reversed. 

DALY,  Ch.  J.,  and  ROBINSON,  J.,  concurred. 
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SUPKEME  COURT. 
ALONZO  .  BOWEN  agt.  STEPHEN  R.  HUNTEK. 

A  justice  of  the  peace,  holding  a  court  of  special  sessions,  has  jurisdiction 
and  authority  to  punish  a  person  as  for  a  criminal  contempt  of  such  court, 
for  Avillfully  and  contemptuously  refusing  to  be  sworn  as  a  witness  by  or 
before  such  court,  or  by  or  before  such  justice,  while  holding  such  court 
as  a  justice  of  the  peace,  he  having  been  duly  subpoenaed  as  a  witness. 

Couriland  Circuit,  April  18,  1873. 

Justice  BALCOM  Presiding. 

ACTION  to  recover  damages  for  defendant  fining  and  com- 
mitting plaintiff  to  the  Cortland  county  jail  for  willfully  and 
contemptuously  refusing  to  be  sworn  as  a  witness  by  and 
before  the  defendant,  while  as  a  justice  of  the  peace  he  was 
holding  a  court  of  special  sessions  for  the  trial  of  Frank 
Maybee  for  an  assault  and  battery  on  the  plaintiff,  who  was 
the  complainant  in  the  case  against  Maybee  in  the  court  of 
special  sessions. 

Plaintiff  refused  to  be  sworn  (though  he  had  been  duly 
subpoenaed  as  a  witness  for  the  people),  on  the  ground  that  he 
had  withdrawn,  or  did  withdraw,  the  complaint  and  prosecu- 
tion against  Maybee.  The  defendant,  as  justice,  held  that 
the  plaintiff  could  not  withdraw  the  complaint  and  proceed- 
ings against  Maybee,  before  the  defendant,  while  holding 
the  court  of  special  sessions  for  the  trial  of  Maybee,  without 
paying  the  costs  on  the  part  of  the  people,  Maybee  having 
elected  to  be  tried  before  the  defendant,  without  a  jury,  for 
the  alleged  assault  and  battery  on  the  plaintiff,  and  had 
pleaded  not  guilty  before  the  defendant  to  the  charge. 

The  alleged  cause  of  the  plaintiff  attempting  to  withdraw 
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his  complaint  and  proceedings  against  May  bee  before  the 
defendant  was  defendant's  refusal  to  issue  a  venire  for  a  jury 
in  the  case  on  plaintiff's  application. 

The  plaintiff,  persisting  in  his  refusal  to  be  sworn  as  a  wit- 
ness for  the  people  against  Maybee  before  the  defendant, 
while  he  was  holding  a  court  of  special  sessions  for  the  trial 
of  Maybee,  was  fined  five  dollars,  as  for  a  criminal  contempt, 
by  the  defendant,  and  the  defendant  issued  a  commitment 
against  the  plaintiff,  by  virtue  of  which  the  plaintiff  was 
imprisoned  in  the  county  jail  of  Cortland  county  five  days 
by  reason  of  his  non-payment  of  the  fine  of  five  dollars,  which 
the  defendant  adjudged  he  should  pay  as  and  for  his  criminal 
contempt  of  court  by  refusing  to  be  sworn  as  aforesaid. 
Trial  by  jury  waived. 

W.  H.  WARREN  &  H.  C.  MINER,  for  plaintiff. 
BOUTON   &   CHAMPLIN    &    GEORGE  K".  KENNEDY,  for 
defendant. 

BALCOM,  J.—  As  I  view  the  evidence  in  the  case,  the  only 
question  to  be  discussed  is,  whether  the  defendant,  a  justice 
of  the  peace,  while  holding  a  court  of  special  sessions  for  the 
trial  of  Maybee  for  an  assault  and  battery  on  the  plaintiff, 
had  jurisdiction  and  authority  to  fine  the  plaintiff  five  dollars, 
as  for  a  'criminal* contempt  of  court,  for  willfully  and  con- 
temptuously refusing  to  be  sworn  as  a  witness,  on  such 
trial,  against  Maybee,  after  he  had  been  duly  subpoenaed  as  a 
witness  for  the  people  against  Maybee,  and  was  present  in 
court  before  the  defendant,  and  also  had  jurisdiction  and 
authority  to  commit  the  plaintiff  to  the  jail  of  Cortland 
county,  until  he  should  pay  said  five  dollars,  not  exceeding 
five  days. 

The  plaintiff's  counsel  relies  on  the  decision'  of  the  late 
justice  WELLES,  in  the  The  People  agt.  Webster  (3  Parker's 
Cr.  Reps.,  503),  to  sustain  the  proposition  that  the  defendant 
had  no  power  or  jurisdiction  to  fine  or  commit  the  plaintiff 
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to  prison,  as  for  a  contempt  of  court,  in  willfully  and  con- 
temptuously refusing  to  be  sworn  as  a  witness  against  May- 
bee  under  the  circumstances  I  have  stated.  It  is  unnecessary 
to  question  the  correctness  of  that  decision,  so  far  as  it  holds 
that  a  justice  of  the  peace  has  no  power  to  commit  a  person 
to  prison  who  is  before  him  under  section  seventeen  of  "  An 
act  to  suppress  intemperance,  and  to  regulate  the  sale  of 
intoxicating  liquors,"  passed  April  16,  1857,  for  refusing  to 
be  sworn  and  examined  as  to  the  cause  of  his  intoxication. 
And  that  was  the  only  point  decided  in  that  case  by  justice 
WELLES.  But  with  all  proper  respect  for  the  learning  and 
ability  of  the  late  justic  WELLES,  I  cannot  concur  in  his 
reasoning  in  the  case  referred  to,  which  tends  to  deprive  the 
defendant  in  this  case  of  jurisdiction  and  power  to  fine  the 
plaintiff  herein  five  dollars,  and  commit  him  to  prison,  not 
exceeding  five  days,  for  the  non-payment  of  such  fine,  for 
willfully  and  contemptuously  refusing  to  be  sworn '  in  the 
criminal  case  under  the  circumstances  I  have  stated. 

In  the  first  place,  I  will  say  that  I  am  of  the  opinion  that 
sections  279,  280.  and  281  of  the  Eevised  Statutes  (3  R.  S., 
oth  ed.,  461),  referred  to  by  justice  WELLES,  apply  only  to 
civil  suits  before  a  justice  of  the  peace,  and  not  to  a  criminal 
case  before  any  justice  of  the  peace  while  holding  a  court  of 
special  sessions  for  the  trial  of  a  person  for  crime,  of  which 
such  a  court  has  jurisdiction. 

Any  justice  of  the  peace  is  authorized  to  issue  subpoenas  to 
compel  the  attendance  of  witnesses  "before  a  court  of  special 
sessions  "  (3  E.  &,  5tk  ed.,  1011,  §  64  [§  35]).  "  In  case  any 
person  summoned  to  appear  before  a  court  of  special  sessions 
as  a  juror  or  witness  shall  fail  to  appear,  he  shall  be  liable  to 
the  like  penalties,  and  may  be  proceeded  against  in  like  man- 
ner, as  provided  by  law  in  respect  to  jurors  and  witnesses  in 
justices'  courts "  (Id.,  §  65  [or  .§  36]).  But  in  case  a  person, 
duly  summoned  as  a  witness,  to  appear  before  a  court  of 
special  sessions,  does  appear  before  such  court,  but  there 
refuses  to  be  sworn,  there  is  no  statute  authorizing  any  pun- 
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ishment  of  such  person  for  such  refusal  to  be  sworn  as  a 
witness,  unless  it  be  section  199  (§  274)  of  the  Revised  Stat- 
utes (3  R.  /£,  5th  ed.,  460),  which  section  authorizes  a  justice 
of  the  peace  to  punish;  as  for  a  criminal  contempt,  persons 
guilty  of  disorderly,  contemptuous  or  insolent  behavior 
toward  such  justice  while  engaged  "  in  any  judicial  proceed- 
ings, which  shall  tend  to  interrupt  such  proceedings,  or  to 
impair  the  respect  due  to  his  authority."  If  a  justice  of  the 
peace  is  engaged  in  a  judicial  proceeding,  within  the  meaning 
of  this  statute,  while  holding  a  court  of  special  sessions,  I  am 
of  the  opinion  it  authorizes  him  to  punish,  as  for  a  criminal 
contempt,  a  witness,  before  him,  who  has  been  duly  sub- 
poenaed, for  willfully  and  contemptuously  refusing  to  be  sworn 
as  a  witness  in  the  case  pending  in  his  court  of  special  sessions. 
In  this  view  of  the  case  the  plaintiff's  punishment  was 
authorized  by  section  200  (§  275)  of  the  Revised  Statutes  (3 
7?.  S.j  5th  ed.,p.  460),  for  the  reason  that  the  two  following  sec- 
tions of  such  statutes  were  complied  with  by  the  defendant 


But,  regarding  a  justice  of  the  peace  as.  a  court,  and  not 
merely  as  a  magistrate,  while  holding  a  court  of  special 
sessions,  as,  I  think,  is  his  situation,  such  court  need  not  look 
to  our  statutes,  but  to  the  common  law,  for  authority  to 
punish  a  witness,  as  for  a  criminal  contempt,  for  willfully  and 
contemptuously  refusing  to  be  sworn  as  a  witness  by  or 
before  such  court.  And  there  is  no  doubt  that  at  common 
law  "  if  a  witness  refuses  to  be  sworn,"  he  is  guilty  of  con- 
tempt of  the  court  which  directs  him  to  be  sworn,  if  he  has 
been  duly  subpoenaed  and  is  in  attendance  before  tke  court 
(Bishop  on  Criminal  Law,  vol.  2,  5th  ed.,  §  255  ;  Albany 
Law  Journal,  vol.  7,  No.  9,  pp.  129  and  130).  On  page  1  29 
of  the  Law  Journal  cited,  a  contempt  of  court  is  defined  as 
"  a  willful  disregard  of  the  dignity  or  disobedience  of  the 
authority  of  the  court."  And  further  down  on  the  same  page 
it  is  said  :  "  Every  court,  from  a  full  bench  to  a  petty  magis- 
trate, is  armed  with  the  power  to  preserve  its  own  dignity  by 
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the  infliction,  at  its  discretion,  of  fine  or  imprisonment,  for 
obvious  violations  of  its  dignity  or  authority  committed  in  its 
presence."  This  power  is  restricted  and  regulated  by  statute 
in  this  state,  in  respect  to  nearly  all  the  courts.  And  in  a 
court  of  record  "  the  contumacious  and  unlawful  refusal  of 
any  person  to  be  sworn  as  a  witness"  is  a  criminal  contempt 
of  court  (2  R.  S.,  278,  §  10,  sub.  5).  But  there  is  no  statute 
authorizing  a  court  of  special  sessions,  as  such,  to  punish  a 
person,  as  for  a  criminal  contempt,  or  in  any  other  way,  for 
refusing  to  be  sworn  as  a  witness  in  a  case  before  such  court ; 
nor  is  there  any  statute  taking  such  power  or  authority  from 
that  court.  As  to  justices  of  the  peace,  chief  justice  NELSON 
said,  in  delivering  the  opinion  of  the  supreme  court  in 
Onderdonk  agt.  Raulett  (3  HiWs  Reps.,  329),  "  justices  may, 
at  all  times,  rely  upon  the  continuance  and  favor  of  this  court 
in  the  due  command  and  vigorous  enforcement  of  good  order 
while  conducting  their  proceedings." 

None  of  section  274  of  the  Revised  Statutes,  above  cited  (2 
R.  $.,  273),  is  applicable  to  a  justice  of  the  peace  while  hold- 
ing a  court  of  special  sessions,  or,  if  resort  must  be  had  to  the 
common  law,  to  justify  a  justice,  while  holding  such  a  court, 
to  punish  for  contempt,  I  am  of  the  opinion  the  defendant, 
while  he  was,  by  virtue  of  his  office  of  justice  of  the  peace, 
holding  a  court  of  special  sessions,  had  jurisdiction  and 
authority  to  punish  the  plaintiff,  as  for  a  criminal  contempt 
of  such  court,  for  willfully  and  contemptuously  refusing  to  be 
sworn  as  a  witness  by  or  before  such  court,  or  by  or  before 
the  defendant  while  holding  such  court,  as  a  justice  of  the  peace. 

The  general  rule  is,  that  a  justice  of  .the  peace  acts  judi- 
cially in  convicting  a  person  of  a  contempt,  and  therefore  no 
civil  action  can  be  maintained  against  him  for  making  any 
such  conviction ;  provided  he  has  jurisdiction,  and  his  pro- 
ceedings are  regular  on  their  face  (2  Wait's  Law  and  Practice, 
p.  645). 

It  follows  from  these  conclusions  that  the  defendant  is 
entitled  to  a  judgment  in  this  action  with  costs. 


198  NEW  YORK  PRACTICE  REPORTS. 


Beudel  agt.  Hettrick. 


NEW  YOKE  SUPERIOK  COURT. 
GEORGE  BEUDEL  agt.  MATTHEW  HETTRICK. 

A  participation  in  the  profits  of  a  business  by  a  party  as  a  compensation 
for  his  labor  or  services,  without  having  any  other  interest  or  right  in 
it,  or  any  liability  therefor,  does  not  make  him  a  partner  in  fact,  but  a 
nominal  partner  merely. 

Therefore  an  action  is  properly  brought,  in  the  name  of  the  principal  part- 
ner alone,  for  work,  labor,  materials  and  services  furnished  the  defendant, 
although  the  contract  was  made  by  the  nominal  partner  with  the  defend- 
ant, and  a  bill  rendered  him  in  the  name  of  the  firm.  The  principal 
only  was  the  real  party  in  interest,  and  authorized  under  the  Code  to 
bring  the  action. 

The  defendant,  having  had  prior  notice  of  the  agreement  between  the  mem- 
bers of  the  nominal  partnership,  was  bound  to  recognize  its  provisions, 
and,  so  far  as  he  was  concerned,  they  were  no  longer  to  be  considered 
as  copartners. 

Consequently,  where  the  defendant  interposed  the  defense  of  partial  pay- 
ment of  the  claim  to  the  nominal  partner,  part  in  money,  and  part  by  a 
previous  indebtedness,  due  from  such  member  of  the  firm  to  him, — Held, 
that  a  partner  cannot  release  a  debt  due  to  the  firm,  even  during  copart- 
nership, in  consideration  of  a  debt  due  from  him  individually. 

Held,  also,  that  the  facts  in  this  case  were  so  contested  and  conflicting  in 
respect  to  the  employment  by  the  defendant  of  the  nominal  member  of 
the  firm,  and  in  respect  to  the  alleged  payments  on  account^  that  they 
should  have  been  submitted  to  the  jury  to  pass  upon,  and  that  a  dis- 
missal of  the  complaint  was  error. 

General  Term,  March,  1873. 

Before  MONELL,  FREEDMAN  and  CURTIS,  JJ. 

THIS  case  comes  on  for  hearing  upon  the  plaintiff's  excep- 
tions to  the  order  of  the  judge  before  whom  the  action 
was  tried,  dismissing  the  complaint.  The  exceptions  were 
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directed  to  be  heard  in  the  first  instance  at  the  general  term, 
and  judgment  in  the  meanwhile  to  be  suspended. 

D.  M.  PORTER  for  plaintiff. 

Exceptions  on  dismissal  of  complaint  ordered  to  be  heard  in 
the  first  instance  at  the  general  term. 

The  plaintiff  employed  one  Wagner,  and  in  lieu  of  other 
compensation  gave  him  one-half  of  the  net  profits ;  the  busi- 
ness was  done  under  the  name  of  Beudel  &  Wagner.  Wagner 
was  "  to  have  no  interest  in  the  property,  assets,  accounts  or 
claims  belonging  to  the  business"  At  the  time  the  contract 
in  question  was  made,  the  business  was  in  the  plaintiff's  name 
alone.  The  plaintiff  was  "boss;"  he  was  so  for  months 
before  the  contract  was  made;  defendant  knew  Wagner  had 
a  partner  at  the  time  the  work  was  ordered;  the  business 
card  was  Beudel  &  Wagner ;  the  receipt  for  the  alleged  pay- 
ment is  signed  Beudel  &  Wagner. 

Wagner  owed  the  defendant  a  note  for  $300 ;  it  was  given 
for  an  old  loan,  before  plaintiff  ever  saw  Wagner. 

Before  this  action  was  brought  the  contract  between  the 
plaintiff  and  Wagner  was  shown  to  the  defendant. 

The  answer  avers,  "  the  work  was  done  by  the  copartner- 
ship of  Beudel  &  Wagner ;"  also,  "  that  the  payment  of  $300 
was  to  that  firm." 

I.  The  agreement  makes  the  claim  sued  for  the  plaintiff's 
claim ;  using  the  firm  name  of  Beudel  &  Wagner  makes 
Wagner  liable  to  third  persons  for  any  debts  for  which 
Beudel  &  Wagner  were  trusted  as  copartners,  irrespective  of 
whether  he  was  a  partner  or  not,  only  because  he  held  him- 
self out  as  a  partner,  not  because  he  was  a  partner.  But  as 
between  the  plaintiff  and  himself  and  all  their  debtors,  and 
as  to  the  property  and  effects,  he  is  not  a  partner,  but  the 
same  belong  to  the  plaintiff  alone,  as  no  one  can  be  injured 
thereby,  and  the  agreement  between  the  parties  must  be 
carried  out  (Conklin  agt.  Barton,  43  Barb.,  435  ;  Lamb  agt. 
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Grover,  47  id.,  317  ;  Osbrey  agt.  Reimer,  49  id.,  265  ;  Ogden 
agt.  Astor,  4  Sandf.  311) ;  and  after  the  defendant  had  notice 
of  the  contract,  as  to  him  the  money  was  the  plaintiff's  sole 
property. 

II.  If  the  facts  are  undisputed,  the  question  is  a  question 
of  law  (Fellows  agt.  Northrup,  30  N.  Y.,  117;  Draper  agt. 
Stouvenel,  38  -id.,  219;  Mason  agt.  Lord,  40  id.,  447;  Beck 
agt.  Sheldon,  48  id.,  365) ;  if  the  facts  are  contested,  or  con- 
flicting, the  dismissal  of  the  complaint  was  erroneous,  as  the 
facts  ought  to  have  been  submitted  to  the  jury  (Stone  et  al. 
agt.  Flower,  47  N.   Y.,  566).     The  question  whether  the 
judge  erred,  is  presented  by  the  exception  to  the  nonsuit 
(Sheldon  agt.  The  Atlantic  Fire  Ins.   Co.,  26  N.  Y.,  460 ; 
Stone  et  al.  agt.  Flower,  supra). 

III.  Even  under  the  defendant's  answer,  the  application  of 
the  property  of  the  firm  cannot  be  given  to  pay  the  individual 
debt  of  one  of  the  firm  (Dob  v.  Halsey,  16  Johns.,  34).     One 
partner  cannot  release  a  debt  due  to  the  firm,  even  during 
copartnership,  in  consideration  of  a  debt  due  to  him  individ- 
ually (Gram  et  al.  agt.  Cadwell,  5  Cowen,  489). 

IV.  The  evidence  as  to  the  $205.40  and  interest  is  undis- 
puted, and,  as  a  matter  of  law,  the  plaintiff  is  entitled  to 
judgment  for  that  amount ;  and  as  to  the  $300  the  facts  are 
conflicting  and  ought  to  have  been  left  to 'the  jury,  and  the 
dismissal  of  the  complaint  ought  to  be  set  aside  and  a  new 
trial  granted  with  costs  to  the   plaintiff  (Stone  et  al.   agt. 
Flower,  47  N.  Y.,  566 ;   The  International  Bank  agt.  Mon- 
teath,  39  N.  Y.,  297). 

DAVID  McAoAM,  for  defendant. 

The  plaintiff  sued  to  recover  for  work,  labor  and  materials 
done  and  furnished  at  defendant's  request. 

The  defense  interposed  a  general  denial,  and  pleaded  that 
the  work  sued  for  was  done  by  the  firm  of  Beudel  &  Wagner, 
of  which  the  plaintiff  was  a  member,  and  that  Wagner,  the 
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plaintiff's  copartner,  should  have  been  joined  as  a  party 
plaintiff,  and  further,  that  the  defendant  had  paid  the  firm 
$300  on  account  of  such  work. 

The  case  was  tried  before  the  Hon.  H.  C.  YAN  YORST  and 
a  jury,  December  13,  1872,  and  the  complaint  was  dismissed 
on  the  grounds  stated,  with  a  direction  that  the  exceptions 
be  heard  in  the  first  instance  at  general  term,  and  judgment 
in  the  meantime  be  suspended. 

I.  The  cause  of  action  arose  and  was  contracted  for  under 
the  firm  name  of  Beudel  &  Wagner,  and  the  bill-head  for 
the  work  in  jinn  name,  and  the  card  in  the  same  name.     It 
is  clear,  therefore,  that  as  to  third  persons  Beudel  &  Wagner 
must  be  regarded  as  partners,  and  the  payments  made  to 
either,  on  the  faith  of  that  relation,  good  payments  against  both. 

II.  Being  copartners  as  to  the  defendant  who  dealt  with 
them  on  the  faith  of  that  relation,  they  are  to  be  so  regarded 
for  all  the  purposes  of  this  suit,  and  the  defendant  was  entitled 
to  have  "Wagner  before  the  court  as  a  party,  and  the  claim 
was  made  in  the  answer,  and  the  objection  was  never  obviated 
by  amendment  or  otherwise. 

III.  The  private  agreement  between  Beudel  and  Wagner 
could  not  affect  the  defendant,  who  had  no  notice  of  it,  and 
on  the  pleadings  the  real  question  was  whether  the  work  was 
done  by  Beudel  alone,  or  by  the  firm  of  Beudel  &  Wagner ; 
and  the  evidence  disclosed  that  it  was  done  by  the  latter  as  a 
firm,  and  the  plaintiff  therefore  failed  in  his  action  {Guidon 
agst.  Robson,  2  Camp.  N.  P.  R.,  302 ;  Clark  agt.  Howe,  23 
Maine,  560 ;  Radenhurst  agt.  Bates,  3  Bing.,  470  ;  11  Moore, 
421 ;  Dames  agt.  Hawkins,  -3  M.  &  S.,  48  ;  Colyer  on  Part- 
nership, §§  656,  663). 

IY.  The  court  must  remember  that  the  contract  sued  on 
was  made  by  Wagner,  in  the  firm  name,  and  for  the  firm, 
and  must  be  sued  on  in  the  firm  name  (Code,  §  111).  Neither 
partner  is  a  trustee  of  the  other,  or  of  an  express  trust  under 
§  113  of  the  Code,  for  the  contract  was  made  in  the  firm  name 
as  a  firm. 

YOL.  XLV  26 
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V.  Having  made  the  contract  in  the  firm  name  of  Beudel 
&  "Wagner,  a  recovery  in  this  suit  would  be  no  bar  to  an 
action  by  Beudel  &  Wagner  as  a  firm. 

VI.  The.  nonsuit  was  correct,  and  the  plaintiff's  exceptions 
should  be  overruled,  and  the  defendant  should  have  judgment 
thereon. 

CURTIS,  J. — The  action  is  to  recover  for  work,  labor  and 
materials. 

The  answer  states  that  the  work  was  performed  by  the 
plaintiff  and  one  "Wagner,  composing  the  firm  of  Beudel  & 
Wagner ;  that  the  latter  should  have  been  joined  as  a  plaintiff, 
and  also  that  $300  had  been  paid  on  account  of  the  claim  to 
the  firm,  and  that  what  remains  due  for  the  work  was  due  to 
the  firm,  and  not  to  the  plaintiff'. 

The  plaintiff  testified  on  the  trial  that  the  arrangement  to 
do  the  work  for  the  defendant  was  made  by  Wagner,  oh 
plaintiff's  account ;  that  Wagner  was  then  working  in  his 
employ;  that  the  work  commenced  in  March,  1872  ;  that  they 
last  worked  at  it,  and  that  it  was  finished,  about  the  end  of 
June,  and  amounts  to  $505  and  some  cents.  The  plaintiff 
also  put  in  evidence  an  agreement  made  between  him  and 
Wagner,  dated  April  15,  1872,  containing  the  following  pro- 
visions : 

First.  The  said  Beudel  agrees  to  take  the  said  Wagner 
into  his  employ  in  the  carpentering  and  building  business  for 
the  term  of  one  year  from  date. 

Second.  The  business  to  be  carried  on  under  the  firm  name 
of  Beudel  &  Wagner. 

2hird.  Wagner  is  to  have  no  interest  in  the  business,  or  in 
the  property,  assets,  accounts  or  claims  belonging  to  the  same. 

Fourth.  And  the  said  Beudel  agrees  to  pay  the  said  Wag- 
ner for  his  services  wages  at  the  rate  of  a  sum  equal  to  one- 
half  of  the  net  profits  of  said  firm,  and  said  wages  are  not 
to  be  paid,  and  are  not  to  became  due,  until  the  said  profits 
are  first  collected  by  said  Beudel. 
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out  for  this  work,  dated  May  31,  1872. 

The  plaintiff  testifies  that  the  day  Wagner  left  the  bill 
with  defendant  he  went  to  de/endant,  who  told  him  that  he 
held  a  note  for  $300  against  Wagner,  made  before  plaintiff 
ever  knew  Wagner,  and  that  he  wanted  to  deduct  it  from 
the  bill.  The  plaintiff  told  defendant  he  would  never  agree 
to  such  a  settlement ;  that  he  had  to  pay  everything,  and  was 
responsible  for  everything,  and  that  a  day  or  two  after  he 
showed  the  defendant  this  agreement  between  himself  and 
Beudel.  The  business  card  was  Beudel  &  Wagner. 

The  defendant  testified  he  employed  only  Wagner  to  do 
the  work ;  that  he  paid  him  $200  on  account  during  its  pro- 
gress, $100  each  time ;  and  that  before  he  commenced  the 
work  Wagner  agreed  to  let  $100  that  the  defendant  had 
loaned  him  previously  apply  upon  the  work.  He  had  heard 
when  he  employed  Wagner  to  do  the  work  that  he  had  a 
partner,  and  he  thought  the  receipt  for  the  payments  to 
Wagner  on  account  were  made  out  in  the  firm  name.  The 
receipts  were  not  produced  on  the  trial,  or  the  note. 

At  the  conclusion  of  the  testimony  the  defendant's  counsel 
moved  to  dismiss  the  complaint  on  the  grounds : 

First.  That  the  plaintiff  has  proved  no  cause  of  action. 

Second.  That  it  appeared  by  the  evidence  and  by  the  bill- 
head and  card  that  the  work  done  for  the  defendant  was  done 
under  a  contract  between  one  Wagner  and  the  defendant, 
and  that  the  plaintiff  had  no  interest  therein,  except  as  a 
copartner  of  said  Wagner,  who  was  not  joined  as  a  party 
plaintiff  herein. 

Third.  That  payments  had  been  made  by  the  defendant  to 
Wagner,  which,  under  the  circumstances,  were  operative 
against  Wagner,  either  individually  or  as  a  copartner  with  the 
plaintiff,  and  that  whatever  relation  exists  in  fact  between 
Wagner  and  the  plaintiff,  so  far  as  the  defendant  was  con- 
cerned, they  were  to  be  considered  copartners. 

Fourth.  That  the  private  arrangement  between  the  plain- 
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tiff  and  Wagner  could  not  affect  the  defendant,  as  he  had  no 
notice  thereof  until  after  the  transactions  complained  of,  and 
until  after  he  had  paid  the  $300,  as  sworn  to  by  him. 

The  court  granted  the  motion  and  the  plaintiff  excepted. 

The  evidence  fails  to  show  that  the  plaintiff  and  Wagner 
were  actual  partners ;  a  participation  in  the  profits  of  a  busi- 
ness by  a  party  as  a  compensation  for  his  labor  or  services, 
without  having  any  other  interest  or  right  in  it,  does  not 
make  him  a  partner  (Conklin  agt.  Barton ,  43  JBarb.,  435  ; 
Ogden  agt.  Astor,  4  Sand.,  311).  It  is  clear,  however,  that 
Wagner  was  a  nominal  partner  of  the  plaintiff,  and  the  first 
question  to  be  considered  is,  in  whose  name  the  action  should 
have  been  brought. 

In  the  case  of  Kell  agt.  Naniby  (10  Barn.  &  Cres.,  20),  it 
was  held  that  where  an  attorney  carries  on  business  under 
the  firm  of  "  A.  &  Son,"  and  the  son  was  not  in  fact  a  part- 
ner, but  acts  as  a  clerk  to  his  father,  with  a  salary,  that  the 
attorney  A.  might  maintain  an  action  in  his  own  name  alone 
for  business  done  as  an  attorney. 

The  present  case  seems  to  be  analogous,  and  the  tendency 
of  the  provision  of  the  lllth  section  of  the  Code,  directing 
every  action  to  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  apparently  leaves  little  room  for  doubting  the  cor- 
rectness of  the  proceeding  in  bringing  this  suit  in  the  plain- 
tiff's name  only.  It  appears  to  me  that  the  action  should 
have  been  brought  as  it  was,  in  the  name  of  the  plaintiff, 
Beudel,  alone,  the  real  party  in  interest. 

Wagner,  by  holding  himself  out  as  a  partner,  became  liable 
to  third  persons  who  "may  have  trusted  Beudel  &  Wagner  as 
a  firm,  but,  as  between  himself  and  the  plaintiff,  Beudell,  his 
actual  rights  and  position  are  defined  by  the  agreement,  which 
declares  that  he  is  to  have  no  interest  in  the  business,  pro- 
perty or  assets  of  the  nominal  firm  ;  as  no  wrong  is  Worked  by 
this,  it  is  the  duty  of  the  court  to  give  effect  to  it,  and  after 
notice  of  this  agreement  the  defendant  was  bound  to  recog- 
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nize  its  provisions,  and,  so  far  as  he  was  concerned,  they  were 
no  longer  to  be  considered  as  copartners. 

In  this  view  of  the  case  the  plaintiff  was  entitled  to  a  ver- 
dict, at  least  for  all  that  portion  qf  the  claim  remaining 
unpaid  over  the  $300.  There  is  conflicting  evidence  as  to 
whether  this  sum  of  $300,  or  only  $100  of  it,  was  paid  by  the 
defendant  to  Wagner  upon  the  pre-existing  individual  indebt- 
edness of  Wagner  to  the  defendant..  However  that  may  be, 
a  partner  cannot  release  a  debt  due  to  the  firm,  even  during 
copartnership,  in  consideration  of  a  debt  due  from  him  indi- 
vidually (Gram  agt.  Cadwett,  5  Cow.,  489). 

A  release  by  Wagner  of  a  firm  debt,  or  any  part  of  it,  due 
by  the  defendant,  in  consideration  of  a  debt  due  from  him, 
Wagner,  individually  to  the  defendant,  is  void,  and  fails  to 
sustain  the  defense  pleaded  in  the  answer,  that  the  defendant 
paid  to  the  firm  $300  on  account  of  the  work  and  services, 
and  is  entitled  to  credit  therefor.  If,  in  the  conflict  of  evi- 
dence, the  jury  had  found  that  any  part  of  the  $300  had  been 
paid  by  the  defendant  to  the  firm,  as  alleged  in  the  answer, 
such  finding  would  be  sustained  by  evidence  that  such  pay- 
ment was  made  to  him  as  one  of  the  firm,  and  before  notice 
was  given  the  defendant  of  Wagner's  actual  position  in  respect 
to  it  under  the  agreement. 

The  facts  in  this  case  were  so  contested  and  conflicting 
in  respect  to  Wagner's  employment  by  defendant,  and  in 
respect  to  the  alleged  payments  on  account,  that  they  should 
have  been  left  to  the  jury  to  pass  upon. 

As  to  the  position  taken  upon  the  argument,  but  not  at 
the  trial,  that  some  portion  of  this  work  was  done  before 
the  making  of  the  agreement,  I  do  not  very  well  see  how  the 
question  can  now  be  raised  by  the  defendant,  in  view  of 
the  allegations  of  his  answer,  that  the  work  was  done  by  the 
iirm,  and  that  whatever  is  due  of  the  money  is  due  to  the  firm. 

The  dismissal  of  the  coinplaint  should  be  set  aside,  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

MONELL  and  FREEDMAN,  JJ.,  concurred. 
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SUPKEME  COURT. 

ISAAC  DELAVERGNE,  appellant,  agt.  SEYMOUE  W.  DEAN, 
impleaded  with  JAMES  H.  HILLMAN  and  LYDIA  his  wife, 
respondents. 

Where  a  testator  devises  to  his  daughter,  A.,  the  use  of  $1,000,  during  her 
life,  and  after  her  decease  directs  that  the  same  be  paid  to  her  children, 
it  is  not  a  devise  of  the  $1,000  to  the  children  of  A.,  but  of  the  whole 
amount  of  the  legacy,  and  an  absolute  disposition  thereof  upon  the  death 
of  A.  to  and  for  the  benefit  of  her  children. 

In  such  case  the  legacy  does  not  become  vested  in  the  children  where  they 
die  before  the  mother,  and  where  they  all  die  in  infancy,  before  A. ,  the 
mother,  the  legacy  lapses  upon  her  death  and  passes  to  her  heirs. 

Third  Judicial  District,  Albany  General  Term,  March 
1873. 

Before  MILLER,  P,  J.,  DANIELS  and  DANFORTH,  JJ. 

APPEAL  from  order  and  judgment  in  favor  of  demurrer  of 
defendant  and  dismissing  plaintiff's  complaint. 

The  complaint  alleged  that  Dorus  Delavergne  died  on  the 
13th  day  of  January,  1857,  seized  and  possessed  of  certain 
real  estate  described  in  the  complaint,  and  leaving  him  surviv- 
ing his  widow,  Huldah  Delavergne,  and  his  two  sons,  Lewis 
and  Isaac,  and  his  daughter,  Alice,  wife  of  Seymour  W.  Dean, 
and  granddaughter  of  Abbie,  only  child  of  Alice  Dean. 

On  the  27th  day  of  March,  1856,  the  testator  made  a  last 
will  and  testament,  the  third  and  fourth  clauses  of  which  were 
as  follows : 

Third.  1  give  to  my  daughter  Alice,  wife  of  Seymour  W. 
Dean,  the  use  of  $1,000  during  her  natural  life,  and  after  her 
death  the  same  to  be  paid  to  her  children. 
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The  said  legacy  is  intended  to  be  in  full  of  her  portion  and 
of  her  services  in  my  family. 

.  Fourth.  I  give  unto  my  sons,  Lewis  and  Isaac,  all  the  rest, 
residue  and  remainder  of  my  real  and  personal  estate,  and  to 
their  heirs  and  assigns  forever,  subject  to  the  above  legacy  to 
be  paid  by  my  said  two  sons  equally. 

That  the  will  was  duly  proved  as  a  will  of  real  and  per- 
sonal estate,  and  recorded  with  the  surrogate  of  Washington 
county,  where  testator  resided  at  the  time  of  his  decease. 

That  on  April  1st,  1862,  Lewis  Delavergne  died  unmarried, 
and  intestate,  and  without  children.  That  in  June,  1862, 
Abbie  Dean,  the  only  child  of  Alice,  died,  being  then  five  or 
six  years  of  age.  That  on  the  26th  day  of  October,  1865, 
Alice  Dean  died  intestate,  and  leaving  no  child  or  children, 
and  never  having  had  any  except  said  Abbie  Dean.  That  on 
the  6th  of  August,  1866,  Huldah,  the  wTidow,  died  intestate. 

That  on  the  3d  of  April,  1862,  the  plaintiff  and  his  wife 
conveyed  the  real  estate  aforesaid,  subject  to  the  legacy  of 
$1,000,  to  Seymour  W.  Dean,  and  on  the  24th  day  of  Decem- 
ber, 1864,  Dean  and  wife  conveyed  the  premises  to  the 
defendant,  James  H.  Hillman,  subject  to  said  legacy,  and 
Hillrnan  agreed  to  pay  the  same,  with  the  interest  thereon, 
as  a  part  of  the  consideration  or  purchase-money.  The  plain- 
tiff claims  that  he  is  the  owner  of  said  legacy,  and  demands 
judgment  that  the  same  be  paid  and  declared  a  lien  on  the 
premises,  and  for  costs  of  action. 

The  defendant,  Seymour  W.  Dean,  demurred  to  the  com- 
plaint. 

The  demurrer  was  argued  at  a  special  term  of  the  supreme 
court,  held  at  Saratoga,  in  November,  1872,  and  the  justice 
ordered  judgment  for  the  defendant,  and  that  the  complaint 
be  dismissed.  From  this  order  and  the  judgment  entered 
thereon  the  defendant  appealed. 

JOB  G.  SHERMAN, /b/1  appellant  and  plaintiff . 
ISAAC  W.  THOMPSON,  for  respondent  and  defendant. 
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By  the  Court,  MILLER,  P.  J. — The  third  clause  of  the 
testator's  will  devises  to  his  daughter,  Alice,  the  use  of 
$1,000  during  her  life,  and  after  her  decease  directs  that  the 
same  be  paid  to  her  children.  This  was  not  a  devise  of  tho 
$1,000  to  the  children  of  Alice,  but  of  the  whole  amount  of 
the  legacy,  and  an  absolute  disposition  thereof  upon  the  death 
of  Alice  to  and  for  the  benefit  of  her  children.  By  the  children 
referred  to  in  this  clause  of  the  will,  I  think  that  the  testator 
intended  to  provide  for  such  child  or  children  as  might  be 
living  at  the  time  of  the  decease  of  Alice. 

This  is  a  legitimate  conclusion  from  the  language  employed, 
as  the  testator  designated  no  single  person  and  did  not  limit 
the  devise  to  any  child  of  Alice  who  might  be  living  at  the 
time  of  his  decease,  or  in  such  manner  as  might  exclude  after- 
born  children  from  a  participation  in  the  same.  It  was  the 
lawful  issue  of  his  daughter  which  he  intended  to  provide  for, 
without  any  restriction  as  to  their  number. 

Such  being  the  evident  purpose  of  the  devise  in  the  third 
clause  of  the  will,  the  question  arises  whether  the  right  to  the 
legacy  became  vested  in  Abbie,  the  infant  daughter  of  Alice, 
who  died  before  her  mother,  subject  to  the  life  estate  of  the 
latter,  and  upon  Abbie's  death,  her  interest  in  the  same  passed 
to  her  lawful  heir. 

I  am  inclined'to  think  it  was  not  vested  in  Abbie  at  the 
time  of  her  decease,  but  was  of  that  fluctuating  class  of  devises 
which  are  liable  to  be  defeated  by  the  occurrence  of  some 
subsequent  event.  By  the  fourth  clause  of  the  will  the  tes- 
tator devised  all  the  rest,  residue  and  remainder  of  his  real  and 
personal  estate  to  his  two  sons,  and  their  heirs  and  assigns, 
subject  to  the  legacy  to  be  paid  by  them  equally. 

The  complaint  avers  that  the  real  estate  was  conveyed  to 
Seymour  W.  Dean  subject  to  the  legacy,  and  by  said 
Dean  to  the  defendant,  James  H.  Hillman,  upon  the  same 
condition,  and  upon  his  assuming  to  pay  the  same.  It  must, 
therefore,  be  assumed  that  the  legacy  was  to  be  paid  out  of 
and  charged  upon  the  real  estate. 
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The  general  rule  is,  that  where  a  legacy  is  chargeable  upon 
land  and  payable  at  a  future  day,  the  same  becomes  lapsed  if 
the  legatee  dies  before  the  time  of  payment  in  those  cases  in 
which  the  payment  was  postponed  by  the  testator  in  reference 
to  the  situation  and  circumstances  of  the  legatee,  and  not 
where  it  is  postponed  for  the  convenience  of  the  testator  or 
the  person  charged  with  the  payment  of  the  legacy  (Harris 
agt.  Fly,  7  Paige,  421 ;  Birdsall  agt.  Hewlitt,  1  id.,  32). 

In  the  case  at  bar  the  payment  was  deferred  by  reason  of 
the  situation  and  circumstances  of  the  legatee,  and  not  the 
benefit  or  convenience  of  the  estate. 

If  the  payment  of  a  general  legacy  is  deferred,  not  merely 
until  the  lapse  of  a  definite  interval  of  time,  which  will  cer- 
tainly arive,  but  until  an  event  which  may  or  may  not  happen, 
the  effect  is  to  render  the  legacy  itself  contingent  (1  Jarman 
on  Wills,  761). 

The  legacy  to  the  children  of  Alice  depended  upon  the 
event  of  her  leaving  children  surviving  her  at  the  time  of  her 
death,  and  was,  therefore,  contingent  and  uncertain.  It  fol- 
lows from  the  rules  laid  down  that  Abbie,  the  infant  daughter 
of  Alice,  who  died  before  her  mother,  had  no  vested  interest 
in  the  legacy  at  the  time  of  her  ( Abbie' s)  death,  which  was 
transmitted  by  operation  of  law  to  her  lawful  heirs. 

She  had  only  a  contingent  interest  while  living,  which  was 
liable  to  be  diminished  by  the  birth  of  other  children  of  her 
mother,  in  proportion  to  their  number,  or  to  be  entirely  defeated 
by  Abbie's  death.  Each  one  of  the  children  who  might  be 
born,  and  who  survived  the  mother,  would  be  entitled  to  a 
proportion  and  an  equal  share  upon  the  mother's  death,  and 
if  Abbie  died  leaving  only  a  single  brother  or  sister  her  sur- 
viving, that  brother  or  sister  would  be  entitled  to  the  entire 
legacy. 

As  Abbie  died  before  her  mother,  and  the  mother  died 

without  leaving  any  children  surviving  her,  no  one  remained  to 

take  the  legacy  under  the  will,  and  it  lapsed  and  became  part 

of  the  rest,  residue  and.  remainder  of  the  estate  which  was 
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devised  to  testator's  sons,  Isaac  and  Lewis,  by  the  fourth 
clause  of  his  will. 

The  plaintiff,  as  the  survivor  of  his  brother,  was  therefore 
entitled  to  a  judgment,  and  the  court  erred  in  dismissing  the 
complaint. 

The  order  and  judgment  must  therefore  be  reversed,  and  a 
judgment  ordered  for  the  plaintiff  upon  the  demurrer,  with 
leave  to  the  defendant  to  answer  within  twenty  days  after 
service  of  a  copy  of  the  order,  to  be  entered  herein,  and  upon 
payment  of  the  plaintiff's  costs,  etc. 
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N.  Y.  COMMON  PLEAS. 

RANDOLPH  W.  TOWNSEND  et  al.,  plaintiffs  and  appellants,  agt. 
SIEGMUND  M.  PEYSER  et  al.,  defendants  and  respondents. 

Where  the  finding  o,f  a  referee  in  favor  of  a  defendant  is  unsupported  by 
any  evidence,  the  judgment  thereon  should  be  reversed  and  a  new  trial 
ordered. 

And  where  the  direct  examination  of  the  defendant  as  a  witness  upon  the 
question  in  dispute  is  so  contradicted  upon  his  cross-examination  as  to 
destroy  its  force  and  effect  as  evidence,  the  court  will  consider  that  no 
evidence  has  been  given  to  sustain  the  finding. 

In  the  absence  of  an  agreement  in  writing  fixing  a  different  compensation, 
a  referee  cannot  lawfully  claim  more  than  three  dollars  for  every  day  per- 
sonally spent  by  him  in  the  busiriess  of  the  reference. 

It  is  not  enough  that  the  referee  makes  affidavit  that  before  the  trial  of  the 
action  was  commenced  he  informed  the  parties  to  it  that  his  fees  on 
the  refe»ence  would  be  five  dollars  for  every  meeting  of  one  hour,  each 
adjournment  to  be  considered  a  meeting,  and  that  both  parties  consented 
and  agreed  thereto. 

If  the  referee  had  procured  such  consent  to  said  terms  in  writing,  or  had 
made  a  memorandum  thereof  upon  his  minutes  at  the  time,  it  probably 
would  have  been  sufficient.  ' 

General  Term,  May,  1873. 

Before  DALY,  Ch.  J.,  LOEW  and  J.  F.  DALY,  JJ. 
APPEAL  by  the  plaintiffs  from  a  judgment1  entered  on  the 
report  of  a  referee. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

A.  R.  DYETT,  of  counsel  for  plaintiffs  and  appellants. 
CHARLES  PRICE  for  the  defendant  and  respondent,  Fre- 
derick M.  Peyser, 
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By  the  Court,  LOEW,  J. — This  action  was  brought  to  recover 
compensation  for  professional  services  claimed  to  have  been 
rendered  at  the  request  of  the  defendants,  in  reference  to  the 
.mental  condition  and  property  of  their  brother,  David  M. 
Peyser,  an  alleged  lunatic. 

The  referee  has  found  as  matter  of  fact  that  the  defendant, 
Moritz  M.  Peyser,  died  after  the  commencement  but  prior  to 
the  trial  of  this  action;  that  the  defendant,  Siegmund  M. 
Peyser,  did  retain  and  employ  the  plaintiffs  as  his  attorneys 
and  counsel,  and  that  they  performed  work,  labor  and  services 
for  him  of  the  value  of  $2,500,  but  tliat  the  defendant,  Frede- 
rick M.  Peyser,  did  not  retain  or  employ  them,  and  that  none 
of  the  services  mentioned  in  the  complaint  were  performed  at 
his  request. 

Judgment  was  accordingly  entered  in  favor  of  the  defend- 
ant, Frederick  M.  Peyser,  as  against  the  plaintiffs,  for  his 
costs  and  disbursements. 

It  is  now  sought  to  have  the  said  judgment  reversed  on  the 
ground  that  the  referee's  finding  is  not  only  against  the  weight 
of  evidence,  but  is  unsupported  by  any  evidence. 

If  there  were  in  this  case  simply  a  conflict  of  evidence  as 
to  whether  or  not  Frederick  M.  Peyser  ever  employed  the 
plaintiffs,  the  finding  of  the  referee,  like  the  verdict  of  a  jury, 
would  be  conclusive  on  that  point,  and  we  would  not  feel 
warranted  in  interfering,  even  though  we  might  think  that  we 
would  have  come  to  a  different  conclusion  on  the  subject.  But 
it  seems  that  there  is  really  no  conflict  of  evidence  on  the  ques- 
tion of  the  plaintiffs'  employment  by  the  defendant,  Frederick, 
as  well  as  the  other  defendants. 

On  the  part  of  the  plaintiff,  Mr.  Townsend,  Mr.  Goldsmith 
and  the  defendant,  S.  M.  Peyser,  testified  positively  to  a 
joint  employment  by  the  three  defendants.  Moreover,  it  was 
shown  that  Frederick  called  a  number  of  times  at  the  plain- 
tiffs' office  and  consulted  them  in  respect  to  the  matters  afore- 
said, and  he  himself  admitted  that  he  signed  and  verified  a 
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eomplaint,  and  also  a  petition,  to  have  his  brother  Daniel  M. 
declared  a  lunatic. 

On  the  other  hand,  we  have  the  evidence  of  Mr.  Boardman 
and  that  of  Frederick  himself.  The  testimony  of  Mr.  Board- 
man  may  readily  be  reconciled  with  that  given  on  the  part  of 
the  plaintiffs,  and  cannot  therefore  be  said  to  be  in  conflict 
with  it.  But  Frederick  testified  on  his  direct  examination 
that  at  the  first  interview  he  had  with  his  brothers,  Siegmund 
and  Moritz,  in  the  plaintiffs'  office,  Siegmund  wished  to 
employ  the  plaintiffs,  as  attorneys  and  counsel,  and  he  and 
Moritz  desired  that  Benedict  and  Boardman  should  be 
employed ;  that  finally  it  was  agreed  between  them  that  he 
and  Moritz  should  employ  Benedict  and  Boardman,  and 
Siegmund,  the  plaintiffs;  that  each  should  pay  his  own 
lawyers,  but  that  they  should,  nevertheless,  act  in  concert 
with  each  other;  that  this  understanding  was  comnfunicated 
to  Mr.  Townsend  in  his  hearing  by  Siegmund,  who  asked 
him  if  he  had  any  objection  to  it,  and  that  Mr.  Townsend 
answered  that  he  had  not. 

On  his  cross-examination,  however,  he  testifies  to  a  different 
statement  of  facts.  Being  asked  if  he  is  positive  that  at  the 
first  interview  at  the  plaintiff's  office  Mr.  Townsend  was 
informed  by  either  of  the  defendants  that  each  party  was  to 
pay  his  own  counsel,  he  says  that  he  can  only  repeat  the  very 
same  answer  he  gave  to  the  question  before ;  that  he  is  posi- 
tive that  it  was  on,  the  stoop  that  it  was  agreed  that  each 
party  should  pay  his  own  counsel,  and  when  the  question  is 
repeated,  he  answers  that  he  cannot  say ;  that  all  he  knows 
about  it  is  that  after  they  had  agreed  with  each  other  Sieg- 
mund went  into  Mr.  Townsend's  office  and  told  him  that  his 
brother  wanted  Benedict  and  Boardman  as  counsel  in  the 
matter,  and  asked  him  if  he  had  any  objections ;  that  he  can- 
not remember  that  anything  else  was  communicated  to  Mr. 
Townsend  at  the  first  interview  ;  that  Mr.  Townsend  said  he 
had  no  objections ;  and  that  there  was  nothing  said  in  regard 
to  employment  at  the  second  or  third  interviews. 
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This  testimony  is  not  only  at  variance,  but  in  direct  con- 
flict, with  that  given  by  him  on  the  same  subject  in  his 
examination  in  chief.  It  shows  that  if  any  agreement  was 
ever  made  by  and  between  the  defendants  that  Seigmund 
should  pay  the  plaintiffs,  and  Moritz  and  Frderick  pay  Bene- 
dict and  Boardman,  the  same  was  made  on  the  stoop,  and  not 
as  he  had  previously  testified,  in  the  plaintiffs'  office.  It  also 
appears  that  so  far  from  Mr.  Townsend  assenting  to  such  an 
arrangement,  the  same  was  not  even  communicated  to  him. 

Now,  if  any  part  of  the  testimony  given  by  Frederick  is  to 
be  credited,  it  is  obvious  that  that  given  on  his  cross-examina- 
tion must  control  that  previously  given  by  him,  and  in  that 
case  his  evidence  does  .not  materially  contradict  that  of  the 
witnesses  examined  on  the  part  of  the  plaintiffs,  as  the  latter 
all  agree  that  Benedict  and  Boardman  were  to  be  consulting 
counsel. 

It  follows  that  the  finding  of  the  referee  in  favor  of  Frede- 
rick M.  Peyser  is  unsupported  by  any  evidence,  and  the 
judgment  should  therefore  be  reversed,  and  a  new  trial 
ordered. 

As  regards  the  order  appealed  from,  I  think  the  learned 
judge,  at  special  term,  erred  in  deciding  that  the  referee  is 
entitled  to  five  dollars  a  day  for  sixty  days. 

In  the  absence  of  an  agreement  in  writing,  fixing  a  different 
compensation,  a  referee  cannot  lawfully  claim  more  than  three 
dollars  for  every  day  personally  spent  by*him  in  the  business 
of  the  reference  (Code,  §  313 ;  Ct.  of  Appeals,  Watson  agt. 
Gardner,  MS.  Op. ;  Shultz  agt.  Whitney,  9  Abb.,  71). 

In  his  affidavit  the  referee  states  that  before  the  trial  of  the 
action  was  commenced  before  him  he  informed  the  parties  to 
it  that  his  fees  on  the  reference  would  be  five  dollars  for  every 
meeting  of  one  hour,  each  adjournment  to  be  considered  a 
meeting,  and  that  both  parties  consented  and  agreed  thereto. 

If  such  was  the  case,  he  should  have  procured  their  consent 
to  said  terms  in  writing,  or  at  least  made  a  memorandum 
thereof  upon  his  minutes  at  the  time,  which,  I  think,  would 
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have  been  a  sufficient  compliance  with  the  requirement  of  the 
Code  (Philbin  agt.  Patrick,  22  How.,  1). 

But  it  is  not  claimed  that  he  did  either ;  and  as  the  three 
plaintiffs,  as  well  as  Mr.  Fallon,  who  acted  as  their  counsel 
on  the  trial  of  this  cause,  positively  swear  that  no  agreement 
in  reference  to  the  compensation  of  the  referee  was  ever 
made  by  them,  or  either  of  them,  or  with  their  knowledge  or 
consent,  the  order  appealed  from  should  be  reversed,  and  a 
readjustment  of  the  referee's  fees  ordered. 

DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
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SUPREME  COURT. 
THE  PEOPLE  agt.  McCor. 

The  forcible  examination  (under  an  order  of  the  coroner)  of  a  female  pri- 
soner by  physicians,  for  the  purpose  of  obtaining  evidence  that  she  had 
been  pregnant  and  had  been  delivered  of  a  child  within  two  or  three 
weeks  previous,  was  in  violation  of  the  constitution,  which  declares 
that  "  no  person  shall  be  compelled,  in  any  criminal  case,  to  be  a  witness 
against  himself." 

Chemung  Oyer  and  Terminer,  May,  1873. 

Before  RANSOM  BALCOM,  Justice  of  the  Supreme  Court ; 
ELISHA  KNAPP  and  G-EORGE  W.  HOUSE,  Justices  of  Sessions. 

THE  prisoner  was  tried  on  an  indictment  charging  her  with 
being  the  mother  of  a  bastard  child,  and  of  murdering  it 
immediately  after  it  was  born. 

Two  questions  were  presented :  1.  Was  the  prisoner  deliv- 
ered of  a  bastard  child  that  was  born  alive?  2.  Did  she 
murder  the  child  by  throwing  it  into  a  privy  as  soon  as  it  was 
born? 

The  child  was  found  dead  in  the  privy  about  two  weeks 
after  the  prisoner  was  seen  to  come  out  of  it,  where  she  had 
been  some  little  time,  or  a  short  time. 

After  the  dead  child  was  found  an  examination  was  made 
of  it  by  physicians,  who  gave,  their  opinions  that  it  was  born 
alive. 

The  prisoner  was  arrested,  charged  with  the  murder  of  the 
child,  and  imprisoned  in  the  Chemung  county  jail.  The 
coroner  directed  two  physicians  to  go  to  the  jail  and  examine 
the  private  parts  and  breasts  of  the  prisoner,  and  determine 
whether  she  had  recently  been  delivered  of  a  child.  She 
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denied  having  been  pregnant,  and  objected  to  being  examined 
by  the  physicians.  Bat  on  being  told  if  she  did  not  submit 
to  such  examination  force  would  be  used  to  compel  her  to 
allow  it,  she  made  no  resistance,  and  the  physicians  examined 
her  private  parts  with  a  speculum,  and  also  examined  her 
breasts. 

The  district  attorney  offered  to  prove,  by  the  physicians, 
that  they  were  of  the  opinion,  from  their  examination,  that 
the  prisoner  had  been  delivered  of  a  child  within  two  or 
three  weeks  of-  the  time  they  made  their  examination.  But 
the  court  rejected  the  evidence  on  the  ground  that  the  pri- 
soner did  not  voluntarily  submit  to  the  examination,  and  was 
forced  to  submit  to  it  when  she  was  imprisoned  on  the  charge 
of  murdering  a  bastard  child  immediately  after  it  had  been 
born  alive. 

Justice  BALCOM,  in  announcing  the  decision  of  the  court, 
said,  in  substance,  that  the  forcible  examination  of  the  pri- 
soner by  the  physicians  for  the  purpose  of  obtaining  evidence 
that  she  had  been  pregnant,  and  had  been  delivered  of  a  child 
within  two  or  three  weeks  previous  to  the  time  of  such  exami- 
nation, was  in  violation  of  the  spirit  and  meaning  of  the 
constitution,  which  declares  that  "  no  person  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself." 
They  might  as  well  have  sworn  the  prisoner,  and  compelled 
her,  by  threats,  to  testify  that  she  had  been  pregnant  and  been 
delivered  of  the  child,  as  to  have  compelled  her,  by  threats,  to 
allow  them  to  look  into  her  person,  with  the  aid  of  a  specu- 
lum, to  ascertain  whether  she  had  been  pregnant  and  been 
recently  delivered  of  a  child.  That  the  proceedings  differed 
from  any  he  had  any  knowledge  of.  He  asked,  "  has  this 
court  the  right  to  compel  the  prisoner  now  to  submit  to  an 
examination  of  her  private  parts  and  breasts,  by  physicians, 
and  then  have  them  testify  that  from.such  examination  they 
are  of  the  opinion  she  is  not  a  virgin,  and  has  had  a  child? 
It  is  not  possible  that  this  court  has  that  right ;  and  it  is  too 
VOL.  XLV  28 
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clear  to  admit  of  argument  that  evidence  thus  obtained  would 
be  inadmissible  against  the  prisoner." 
The  prisoner  was  acquitted. 

WALTER  L.  DAILY,  District  Attorney,  for  the  People. 
ROBERT  STEPHENS  &  A.  ROBERTSON,  for  the  prisoner. 
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COURT  OF  APPEALS. 
FBEDERICK  H.'  PUMPELLT  agt.  THE  TILLAGE  OF  OWEGO. 

Where  the  plaintiff  was  tamed  for  village  purposes,  by  the  authorities  of 
the  village  of  Owego,  Tioga  county,  N.  Y. ,  which  was  assessed  and 
levied  under  the  provisions  of  the  acts  of  1851  and  1854,  and  the  assess- 
ment was  partly  for  debts  incurred  before  the  enlargement  of  the  village 
boundaries  by  the  act  of  1857,  and  partly  to  meet  the  expenses  for  village 
purposes  subsequently,  the  estimate  for  such  tax  being  prepared  for 
1858,  and  submitted  to  a  meeting  of  the  electors  pursuant  to  the  act  of 
1851,  but  not  being  in  detail  showing  the  sums  necessary  for  each  object 
of  expenditure,  but  a  general  estimate  for  the  sum  of  $1,000: 

Held,  that  the  estimate  for  a  mere  gross  amount  was  sufficient,  and  a  sub- 
stantial compliance  with  the  statute,  and  the  electors  had  authority  to 
vote  the  tax  in  that  manner.  Besides,  such  authority  does  not  depend 
upon  the  form  in  which  the  estimate  is  prepared  and  submitted  to  them 
by  the  board  of'  trustees,  consequently  the  tax  was  legally  assessed  under 
the  provisions  of  the  act  of  1851. 

The  plaintiff  was  not  a  resident  or  property-holder  within  the  limits  of 
the  corporate  village  of  Owego  before  the  passage  of  the  act  of  1857,  but 
if  that  act  was  valid  and  operated  to  amend  the  village  charter  he  became 
such  by  force  of  it.  The  title  is  "  An  act  enlarging  the  boundaries  of  the 
village  of  Owego  in  the  county  of  Tioga. " 

Held,  that  although  the  title  or  preamble  of  a  statute  may  be  said  to  be  no 
part  of  it,  yet  it  may  be  used  to  enable  the  courts  to  arrive  at  the  inten- 
tion of  its  framers,  and  the  intention  was  clearly  in  this  case  to  amend 
the  old  charter,  and  not  to  create  a  new  corporation,  with  none  of  the 
powers  of  a  municipal  corporation. 

Also  held,  that  the  twofold  objections  to  the  constitutionality  of  this  act 
were  groundless,  to  wit :  First.  That  the  legislature  has  no  constitutional 
authority  to  impose  or  authorize  the  corporation  of  the  village  to  impose 
a  tax  upon  persons  or  property,  thus  brought  into  it,  against  their  consent, 
to  pay  its  existing  debts ;  and,  Second.  That  the  act  was  passed  in  viola- 
tion of  the  constitutional  provision  that  "  on  the  final  passage  in  either 
house  of  the  legislature  of  every  act  which  imposes,  continues  or 
revives  a  tax,  or  creates  a  debt  or  charge,  the  question  shall  be  taken  by 
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yeas  and  nays,  and  three-fifths  of  all  the  members  elected  to  such  house 
shall,  in  such  cases,  be  necessary  to  constitute  a  quorum  therein." 

Held,  first,  that  there  is  no  constitutional  limitation  upon  the  legislative 
power  to  tax  the  persons  and  property  of  individuals  within  the  state. 
The  power  may  be  executed  as  well  to  pay  debts  incurred  before  the 
property-holder  comes  within  its  jurisdiction,  as  those  incurred  after- 
wards. When  a  municipal  corporation  is  created,  and  the  state  confers 
upon  it  a  portion  of  its  taxing  power  to  raise  money  for  municipal  pur- 
poses, the  property-holder  within  the  limits  of  the  corporation  is  subject 
to  taxation,  without  regard  to  the  question  when  the  liabilities  were  con- 
tracted to  discharge  which  the  tax  was  imposed. 

Held,  second,  that  the  legal  presumption  is  that  the  law  received  the  con- 
stitutional vote  required,  and  that  the  requisite  number  were  present  a-t 
its  passage,  although  the  certificate  of  the  secretary  of  state  may  be 
wanting  in  his  publication  of  the  laws,  and  if  it  is  designed  to  raise  that 
question  it  must  be  expressly  put  in  issue  by  the  pleadings.  The  com- 
plaint contains  no  express  averment  that  three-fifths  of  all  the  members 
elected  to  each  house  were  not  present  on  the  final  passage  of  the  bill. 
The  plaintiff  avers  that  the  bill  did  not  pass  when  three-fifths  were  pre- 
sent, because  in  the  publication  of  it  by  the  secretary  *of  state  the  words 
"  three-fifths  being  present "  nowhere  appear  in  such  publication. 

But  it  was  not  required  that  three-fifths  of  the  members  should  be  present 
at  the  final  passage  of  the  act.  It  simply  enlarged  the  territorial  bounds 
of  the  village.  It  imposed  no  tax,  nor  did  it  continue  or  revive  one,  or 
create  a  debt  or  charge  within  the  provision  of  the  constitution.  It 
became  a  part  and  parcel  of  the  acts  of  1851  and  1854  under  which 

•  the  tax  was  passed,  and  was  on  the  day  of  its  passage  read  and  construed, 
together  with  these  latter  acts,  as  one  entire  act.  Such  was  its  legal 
effect. 

It  is  conclusively  settled  in  this  state  that  an  action  will  not  lie  to  restrain 
the  collection  of  a  tax,  unless  the  case  is  brought  within  some  acknow- 
ledged head  of  equity  jurisdiction. 

There  is  no  allegation  in  this  complaint  bringing  the  case  within  any 
acknowledged  head  of  equity  jurisdiction.  The  charge  that  the  corpora- 
tion intend  to  proceed,  and  will  proceed  unless  restrained,  not  only  to 
collect  the  tax  in  question,  but  from  time  to  time  to  assess  and  tax  the 
plaintiff's  property  for  similar  purposes,  amounts  to  nothing  in  that 
direction. 

Where  the  defendant  is  in  default  by  not  demurring  or  answering,  the 
plaintiff's  application  for  the  relief  demanded  in  his  complaint  may  be 
denied  notwithstanding.  In  an  equity  action,  although  no  demurrer  or 
answer  is  interposed,  the  plaintiff  is  not  entitled  to  the  judgment  asked 
for  in  his  complaint  as  a  matter  of  course. 

By  the  default  the  defendant's  right  was  not  waived  to  appear  and  object 
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to  the  jurisdiction  of  the  court,  and  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  Code  expressly  reserves 
the  right  to  a  defendant,  though  the  objection  be  not  taken  either  by 
demurrer  or  answer. 

June  Term,  1863. 

APPEAL  from  order  of  supreme  court  affirming  an  order 
of  the  special  term,  denying  the  relief  demanded  in  the 
plaintiff's  complaint. 

On  the  8th  August,  1858,  the  plaintiff  brought  his  action 
to  restrain  the  defendant  from  collecting  a  tax  assessed 
against  him  as  one  of  the  taxable  inhabitants  of  the  village  of 
Owego,  and  also  for  an  injunction  to  restrain  the  defendant 
from  assessing,  levying  and  collecting  like  taxes  in  the  future. 
The  tax  had  been  assessed  upon  the  plaintiff's  property 
situate  within  the  limits  of  the  village  of  Owego,  as  described 
by  an  act  of  the  legislature,  passed  April  15th,  1857,  and  the 
collector  had  levied  upon  a  horse  of  the  plaintiff  for  its  pay- 
ment. The  facts  stated  in  the  complaint  sufficiently  appear 
in  the  following  opinion. 

The  defendant  interposed  no  answer  or  demurrer  to  the 
complaint,  and  at  a  special  term  held  in  the  county  of  Tioga, 
in  March,  1859,  the  plaintiff  made  an  application  for  .the 
relief  demanded  in  the  complaint,  which  was  opposed  by  the 
defendant.  The  relief  demanded  was  denied.  The  plaintiff 
appealed  to  the  general  term  of  the  supreme  court  from 
the  order  denying  the  relief  prayed  for  in  the  complaint,  and 
in  November,  1859,  the  general  term  affirmed  the  order. 
On  the  13th  December,  1859,  the  plaintiff  appealed  from  the 
last  mentioned  order  to  this  court. 

THOMAS  FARRINGTON,  for  plaintiff. 

I.  The  trustees,  I  apprehend,  had  the  right  to  cause  to  be 
levied  and  assessed  a  tax  upon  the  real  and  personal  estate 
situate  within  the  boundaries  of  the  village,  as  described  in  the 
act  of  April  15,  1857,  the  sum  of  $1,767.67,  in  addition  to 
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the  $1,000  voted  to  be  raised  at  the  annual  election  in  January, 
1858.  No  special  meeting  was  required.  They  had  the 
right  under  section  seven  of  the  act  of  1854.  By  this  section 
they  w^re  authorized,  from  time  to  time,  to  raise  by  tax,  and 
levy  and  collect  in  the  manner  provided  by  sections  35,  36, 
37,  38,  39  and  40,  of  the  act  of  1851,  to  pay  off  the  indebted- 
ness. It  is  clear  section  41  of  the  act  of  1851  was  not  at  all 
applicable  to  the  act  of  1854,  hence  it  is  not  mentioned  in 
section  7  of  the  act  of  1854. 

II.  Does  the  default  of  the  defendant  to  anwer  or  demur, 
entitle  the  plaintiff  to  the  relief  asked  for  in  the  complaint  ? 
I  apprehend  not.  The  defendant  by  so  doing  does  not  waive 
the  "  objection  to  the  jurisdiction  of  the  court,"  nor  the 
"  objection  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  "  (Code,  §  148). 

This  is  no  new  principle.  "A  defendant  against  whom  a 
default  has  been  taken  does  not  waive  his  right  to  move  in 
arrest  of  judgment  for  a  substantial  defect  in  the  declaration, 
by  attending  the  execution  of  a  writ  of  inquiry  "  (2  Dunlap's 
Practice,  689;  1  Cain,  104,  106).  This  was  always 
so  when  the  defendant  did  not  interpose  an  answer  or  a 
demurrer,  but  allows  judgment  by  a  default  (2  Dunlap's 
Practice,  688 ;  1  Strange,  425 ;  6  Taunton,  650 ;  Blng- 
ham  on  Judgments,  71 ;  8  id.,  335).  You  may  move  in  arrest 
of  judgment  when  judgment  has  been  taken  by  default 
(Graham's  Practice,  2d  ed.,  641,  and  two  of  the  cases  cited ; 
1  Strange,  425  ;  6  Moore,  209  ;  3  Seld.,  576). 

The  court  will  in  all  cases,  in  case  of  judgment  by  default, 
where  there  is  a  substantial  defect  in  the  complaint,  allow  an 
arrest  of  judgment.  Judgments  by  default  are  not  given 
with  due  deliberation  (2  Paine  <&  Duer  Practice,  139 ;  see 
also  140).  Arrest  after  default  (2  Marsh,  326;  1  Sellorfs 
Practice,  498,  499 ;  2  Tidd>s  Practice,  825,  where  the  doc- 
trine is  well  considered  and  cases  cited).  The  plaintiff  must 
set  forth  such  facts  iu  his  complaint  as  will  entitle  him  to  the 
relief  asked.  The  defendant  admits  nothing  by  the  default 
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that  is  not  set  forth  and  alleged  as  true  in  the  complaint. 
"  All  that  a  party  admits,"  say  the  court,  in  Raynor  agt. 
Clarke  (3  Code  Report,  231),  "  by  suffering  a  default,  is  the 
truth  of  the  facts  alleged  against  him."  The  plaintiff  can 
claim  no  rights  beyond  the  facts  stated  in  his  complaint. 

The  defect  in  the  plaintiff's  complaint  is  fatal  if  it  does  not 
set  forth  an  equitable  cause  of  action,  and  entitle  the  plaintiff 
to  the  relief  demanded ;  it  is  one  that  cannot  be  cured  and 
would  not  be  waived  by  any  pleading,  and  the  objection  could 
be  raised  at  any  time  when  the  parties  were  before  the  court, 
at  a  special  or  general  term  (8  How.  Pr.  JR.,  160,  BAKCULO, 
justice). 

The  principle  contended  for  by  the  plaintiff,  that  under  sub- 
division 2  of  section  246,  he  is  entitled  to  the  relief  asked,  is 
not  true  and  cannot  be  sustained.  The  148th  section  of  the 
Code  expressly  reserves  to  the  defendant  the  right  to  object 
to  the  jurisdiction  of  the  court,  and  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  (Gould 
et  al.  agt.  Glass,  19  Barber,  179,  see  page  186 ;  2  Duer 
650 ;  vide  653 ;  Montgomery  County  Bank  agt.  The 
Albany  City  Bank,  3  Seld.,  459 ;  vide  464).  The  plain- 
tiff, in  case  of  a  default,  can  never  have  relief  beyond  that 
demanded  in  his  complaint  (Section  275  of  the  Code).  "  The 
case  made  by  the  complaint,  and  the  limits  of  the  issue  alone 
determine  the  extent  of  the  power  of  the  court "  (2  Kern., 
341).  That  the  complaint  does  not  show  an  equitable  cause 
of  action,  see  also  the  opinion  of  MASON,  justice,  in  this  case, 
made  at  special  term,  on  motion  to  dissolve  the  temporary 
injunction,  which  is  as  follows,  viz. : 

SUPREME  COURT. 


FREDERICK  H.    PUMPELLY 

agt. 
THE  VILLAGE  OF  OWEGO. 


"  The  case  of  Doolittle  agt.  The  Supervisors  of  the  County 
of  Jlroome,  recently  decided  by  the  court  of  appeals,  holds 
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and  decides  that  an  injunction  suit  in  the  nature  of  a  bill  in 
equity,  to  restrain  the  levy  and  collection  of  an  illegal  tax, 
cannot  be  maintained  by  a  tax-payer ;  that  it  does  not  belong 
to  the  jurisdiction  of  a  court  of  equity  to  restrain  the  levy 
and  collection  of  an  illegal  tax  at  the  suit  of  a  tax-payer ;  and, 
following  that  decision,  I  dismissed  the  complaint  in  such  a 
case*,  in  the  suit  of  J.  H.  Smith,  President  of  the  Bank  of 
Norwich,  agt.  The  Supervisors  of  Chenango,  and  the  follow- 
ing cases  may  be  referred  to  as  holding  the  same  doctrine : 
Moore  agt.  Sneedley  and  others,  6  J.  Ch.  Rep.,  28 ;  The 
Mayor  of  Brooklyn  agt.  Meserole,  26  W.  Rep.,  138,  139 ;  2 
Abbott,  250;  Willson  agt.  Mayor,  etc.,  of  N.  Y.,  1  Denio, 
418 ;  The  Chemical  Bank  agt.  Mayor  of  N.  Y.,  1  Abbott, 
80 ;  N.  Y.  Life  Ins.  Co.  agt.  Board  of  Supervisors,  1  id.,  250 ; 
id.,  4;  id.,  79 ;  4  Duer,  192;  Livingston  agt.  Hollenback,  4 
Barb.  8.  C.  Rep.,  10 ;  Betts  agt.  The  Glty  of  Williamsburgh, 
15  id.,  255,  263,  264 ;  Bouton  agt.  The  City  of  Brooklyn,  7 
How.  Pr.  Rep.,  198 ;  Thatcher  agt.  Dusenbury,  9  id.,  32 ; 
McCoy  agt.  The  Corporation  of  Chillicothe,  3  How.  Ohio  Rep., 
368  ;  Van  Dome  agt.  Mayor,  etc.,  of  N.  Y.,  9  Paige,  388. 
I  am  aware  that  there  is  conflict  in  the  decisions  of  special 
terms  upon  this  question  in  this  court;  but,  as  I  understand, 
the  court  of  appeals  have  decided  against  the  jurisdiction  of 
this  court  to  restrain,  by  injunction  in  such  a  case,  the  levy 
arid  collection  of  an  illegal  tax ;  the  remedy  of  the  party  in 
such  a  case  is  an  action  against  those  who  illegally  impose  the 
tax  (Mygatt  agt.  Washburne,  1  Smith's  N.  Y.  R.,  316).  As 
the  plaintiff  cannot  sustain  this  suit  upon  the  facts  stated  in 
his  complaint,  this  motion  to  vacate  the  order  of  injunction 
must  be  granted,  unless  the  defendant's  default  in  not  answer- 
ing the  complaint  presents  an  insuperable  objection  to  the 
granting  of  this  motion,  which  I  do  not  think  it  does.  The 
default  admits  the  fact  stated  in  the  complaint,  but  does  not 
admit  the  plaintiff  is  entitled  to  the  relief  demanded.  On  the 
contrary,  the  defendant  may  claim  and  insist,  when  the  plain 
tiff  applies  to  the  court  for  the  relief  demanded,  that  the 
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plaintiff  is  not  entitled  to  the  judgment  he  asks  for.  He  may 
move  in  arrest  of  judgment  after  default  for  a  substantial 
defect  in  the  complaint  (Graham's  Practice,  642,  %d  ed. ; 
Galligan  and  oilier s  agt.  Hallett  and  others,  1  Cain,  104). 
This  motion  to  vacate  injunction  is  granted,  with  ten  dollars 
costs. 

"  CHAKLES  MASON." 

It  is  a  fundamental  rule,  which  is  always  indispensable  to 
be  observed,  that  the  bill  must  state  a  case  within  the  appro- 
priate jurisdiction  of  a  court  of  equity.  If  it  fails  in  this 
respect,  the  error  is  fatal  in  every  state  of  the  cause,  and  can 
never  be  cured  by  any  waiver  or  course  of  proceeding  by  the 
parties ;  for  consent  cannot  confer  a  jurisdiction  not  vested 
by  law  (Stores  Equity  Pleadings,  9,  §  10  /  also  §  34). 

Before  the  complaint  was  framed,  the  plaintiff  should  have 
seen  whether  he  had  not  an  adequate  remedy  at  law  (1  Story\<* 
Eq.  Jurisprudence,  97,  §  80).  If  so,  I  apprehend  he  should 
have  sought  relief  there. 

The  complaint  must  state  sufficient  matter  to  entitle  the 
plaintiff  to  a  decree.  No  relief  can  be  granted  except  for 
matters  stated  therein  (1  Barber's  Ch.  Pr.,  39  /  Crockett  agt. 
Lee,  7  Wheat.,  522). 

The  plaintiff,  under  the  old  chancery  practice,  was  not 
entitled  to  his  decree  when  the  bill  was  taken  pro  confesso, 
as  a  matter  of  course.  The  cause  had  to  be  brought  to  a 
hearing,  the  same  as  where  an  answer  was  put  in.  And  it  was 
not  the  practice  of  this  court  to  allow  the  plaintiff  to  take  a 
decree  according  to  the  prayer  ef  the  bill,  and  he  was  not 
permitted  to  draw  up  the  decree  (1  Hoffman's  Oh.  Pr.,  551 ; 
Rose  agt.  Woodruff,  4  J.  Ch.  Rep.,  547 ;  2  Barb.  Ch.  Pr., 
97  ;  Lube's  Eq.  Pleadings,  29,  note  [1]  ;  Geary  agt.  Sheridan, 
8  Yes.,  192;  2  Maddoctts  Ch.  Pr.,  247,  248).  These  cases 
clearly  show  that  the  decree  is  not  to  be  granted  unless  the 
.complaint  sets  forth  such  a  state  of  facts  as  would  entitle  the 
plaintiff  to  the  relief  claimed.  The  failing  to  demur  does  not 
VOL.  XLY  29 
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waive  the  right  of  the  defendant  to  object  on  the  trial,  for  the 
first  time,  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  (Higgins  v.  Wurman,  2  Duer, 
650;  3  Seld.,  464  ;  19  Barb.,  186). 

An  incurable  defect  is  not  waived  by  any  pleadings,  but 
may  be  taken  advantage  of  at  any  time  (8  How.  Pr.  Rep., 
159 ;  18  Barl.,  494). 

The  defendant,  under  the  second  subdivision  of  sec.  246, 
was  obliged  to  apply  to  the  court  for  the  relief  demanded  in 
the  complaint,  and  the  defendant  was  entitled  to  eight  days' 
notice,  and  had  the  right  to  appear  and  oppose  the  relief 
demanded  on  two  grounds :  want  of  jurisdiction,  and  that  the 
complaint  did  not  set  forth  facts  sufficient  to  constitute  a 
cause  of  action  (Code  §  148,  Rule  24;  1859  Voorhies*  Code, 
201). 

An  injunction  can  only  be  granted  when  it  appears  by  the 
complaint  that  the  plaintiff  is  entitled  to  the  relief  demanded 
(Morgan  agt.  Quackenbush,  22  Barb.,  76 ;  1  Paige  Oh.  Rep., 
97  ;  §  219,  Code ;  4  Kern.,  537,  538).  The  Code  has  not,  by 
the  union  of  equitable  and  legal  powers,  enlarged  in  any  respect 
the  previous  powers  of  the  courts  to  grant  injunctions  where 
a  perpetual  injunction  was  the  relief  sought  (4  Duer  Sup.  Ct. 
Rep.,  192). 

It  is  clear,  I  apprehend,  from  the  authorities  above  cited, 
and  from  section  148  of  the  Code,  that  the  defendants  have 
not  waived  the  right  to  object  to  the  jurisdiction  of  the  court, 
etc. ;  and  the  following  authorities,  relied  upon  by  the  plain- 
tiff to  show  jurisdiction  in  this  court,  cannot  be  considered  as 
applicable  to  this  case  (2  'Seld.,  147 ;  4  Paige,  77 ;  2  id.,  509  ; 
6  Cow.,  726,  727;  15  N.  Y.,  622,  617;  1  Clark  V.  Ch. 
R.,  71). 

It  is  clear,  too,  that  the  complaint  does  not  show  a  case 
that  would  authorize  the  court  to  grant  an  injunction.  The 
court  will  not  grant  an  injunction  to  restrain  the  collecting 
of  a  tax.  4 

III.  Has  the  supreme  court  the  power,  and  the  right,  to 
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restrain  the  collection  of  a  public  tax?  Has  it  the  jurisdic- 
tional  right  ?  If  it  had  the  power,  will  this  court  reverse  .its 
judgment  and  remit  the  case  back  to  that  court,  inasmuch  as 
the  granting  of  an  injunction  rests  very  much  in  the  discre- 
tion of  the  court  ? 

1st.  The  granting  or  the  refusing  of  an  injunction  is  a  mat- 
ter resting  in  the  sound  discretion  of  the  court.  It  should 
never  be  granted  unless  it  is  a  fit  and  appropriate  mode  of 
redress  under  all  the  circumstances  of  the  case  (2  Story^s  Eq. 
Jurisprudence,  §  959  a,  §  959  5;  Bacon  agt.  Jones,  4 
Mylne  <&  Craig,  433;  Bramwell  agt.  Halcomb,  3  Mylne 
&  Craig,  737  ;  see  the  remarks  of  lord  Cottenham  /  Brown 
agt.  Newell,  2  Mylne  &  Craig,  570,  571 ;  vide  lord 
BROUGHAM'S  remarks  /  The  Earl  of  Ripon  agt.  Hobart,  1 
Cooper's  Select  Cases,  333 ;  S.  C.,  3  Mylne  (&  Keen,  169). 

The  tax  was  collected  by  the  collector  immediately  after 
the  injunction  was  dissolved  at  special  term.  Hence,  the 
plaintiff  could  take  nothing  now  by  his  action,  and  his  only 
object  now  is  costs ;  this  the  court  will  not  countenance 
(Bonapart  agt.  Gamden  &  Amboy  R.  R.  Co.,  1  Baldwin 
Circuit  Ct.  Rep.,  218).  Justice  BALDWIN  says :  "  There  is  no 
power,  the  exercise  of  which  is  more  delicate,  which  requires 
greater  caution,  deliberation  and  sound  discretion,  or  is  more 
dangerous  in  a  doubtful  case,  than  the  issuing  of  an  injunc- 
tion. It  is  the  strong  arm  of  equity,  that  never  ought  to  be 
extended  unless  to  cases  of  great  injury,  where  courts  of  law 
cannot  afford  an  adequate  or  commensurate  remedy  in 
damages.  The  right  must  be  clear,  the  injury  impending 
threatened,  so  as  to  be  averted  only  by  the  protective  process 
of  injunction." 

2d.  The  plaintiff,  upon  principle  and  authority,  was  not 
entitled  to  the  relief  demanded  in  the  complaint.  The  court 
will  not  grant  an  injunction  to  restrain  the  collection  of  a  tax, 
but  will  leave  the  party  to  his  legal  remedy.  The  review 
and  correction  of  all  errors,  mistakes  and  abuses,  in  the  exer- 
cise of  the  power  of  inferior  and  subordinate  jurisdictions, 
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and  in  the  official  acts  of  public  officers,  belongs  exclusively 
to  the  supreme  court. 

The  following  authorities  may  be  relied  upon  to  maintain 
and  sustain  the  foregoing  principles,  viz. :  Moores  agt.  Sneed- 
ley  et  al.,  6  J.  Ch.  Rep.,  28,  31 ;  Livingston  agt.  Hollenback, 
4:  Barb.,  9,  16 ;  Van  Rensselaer  agt.  Kidd,  4  id.,  1T-19 ; 
Van  Dorn  et  al.  agt.  The  Mayor,  etc.,  of  N.  Y.,  9  Paige, 
388-391 ;  Wiggin  agt.  The  Mayor,  etc.,  of  New  York,  9  id., 
18 ;  The  Mayor  of  Brooklyn  agt.  Messerole,  26  W.  Rep.,  132 
to  141 ;  The  People  ex  rel.  Onderdonk  agt.  The  Supervisors 
of  Queens  Co.  et  al.,  1  Hill,  195,  200 ;  Betts  agt.  The  City 
of  Williamsburgh,  15  Barb.,  255,  263 ;  2  Abb.,  248,  250 ; 
Blake  &gt.  The  City  of  Brooklyn,  26  Barb.,  301,  302,  303  and 
304 ;  Woods  agt.  Draper  et  al.,  24  id.,  187  to  199  ;  Mace  et 
al.  agt.  The  Trustees  of  Newburg,  15  How.  Pr.  Rep.,  161 
to  164  ;  The  Chemical  Bank  agt.  The  Mayor  of  N.  Y.  et  al., 
12  id.,  476,  478;  Bouton  agt.  The  City  of  Brooklyn  et  al.,  7 
id.,  198,  205  to  208 ;  Doolittle  et  al,  agt.  The  Supervisors  of 
Broome,  16  id.,  512  to  525 ;  Same  agt.  Same,  18  -ZV.  J".,  155 
to  168 ;  Heywood  agt.  7%<?  C%y  o/"  Buffalo  et  al.,  4  Kern., 
534  to  546 ;  25  ^".  Z".,  312 ;  24  id.,  93  ;  Fredericks  agt. 
Jfayer,  1  Bosw.,  227.  232 ;  T/ie  N.  Y.  Life  Ins.  Co.  agt. 
The  Supervisors  of  the  City  of  N.  Y.,  4  Duer,  192,  198  and 
200 ;  J/cw&  agt.  Harper  et  al.,  3  Edw.  Ch.  Rep.,  109  ;  Noah 
agt.  Brown  et  al.,  Hopk.,  347. 

"An  injunction  to  restrain  a  collector  from  selling  the 
plaintiff's  property  to  satisfy  a  school  tax,  assessed  by  the 
proper  school  district,  is  not  within  the.  scope  of  equitable 
relief"  (Sayer  agt.  Tompkins,  23  Miss.  [2  Jones'  Rep.~],  443) ; 
17  U.  8.  Digest,  324,  No.  18).  "  The  supreme  court  will  not 
interfere,  by  injunction,  to  prevent  a  sale  of  personal  pro- 
perty for  non-payment  of  taxes  "  (Lockwood  agt.  St.  Louis, 
24  Miss.  [3  Jones],  20 ;  17  U.  S.  D.,  324,  No.  19). 

Equity  will  not  interfere,  by  injunction,  to  protect  a  legal 
right  which  may  be  tried  at  law,  unless  under  very  special 
circumstances  ( Wooden  agt.  Wooden,  2  Greerfs  Ch.  R.,  429). 
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A  court  of  equity  cannot  enjoin  the  collection  of  a  tax  in 
the  ordinary  way,  even  if  the  law  authorizing  the  tax  is  uncon- 
stitutional (McCoy  agt.  Chilicothe,  3  Ham.,  380). 

A  party  aggrieved  by  the  action  of  the  county  commis- 
sioners in  the  assessment  of  taxes  against  him  cannot  maintain 
a  bill  for  an  injunction  to  prevent  the  collection  of  the  tax 
(Hughes  agt.  Kkine,  30  Penn.,  227;  Dean  agt.  Todd,  22 
MissQuri  [1  Jones],  90.  See  the  cases  cited  in  Tillinghast 
&  Sherman's  Practice,  685). 

An  injunction  will  not  be  granted  to  restrain  the  collection 
of  a  tax,  notwithstanding  the  assessment  and  warrant  are 
illegal  and  void,  as  the  legal  remedy  in  such  case  is  adequate. 
Courts  of  equity  will  not  interfere  with  the  speedy  collection 
of  taxes,  except  upon  the  clearest  grounds  (Dodd  agt.  The 
City  of  Hartford,  25  Conn.,  232  ;  vide  Bolster  agt.  Caterlin, 
10  Ind.,  117 ;  Moons  agt.  Sneedley  et  al.,  6  J.  Ch.  Rep.,  28, 
above  cited]. 

The  plaintiffs  were  owners  of  land  situate  in  the  town  of 
Mooers,  Clinton  county.  The  supervisors  of  the  county,  at 
their  annual  meeting,  passed  a  resolution  allowing  a  bounty 
of  twenty  dollars  against  the  town  for  each  grown  wolf  killed 
therein  since  the  last  annual  town  meeting.  The  town,  at  its 
annual  meeting,  having  so  voted,  wolves  were  killed,  and  the 
supervisors  allowed  against  the  town  the  sum  of  twenty 
dollars  and  forty  cents,  which  was  included  in  the  tax  list, 
and  the  warrant  was  issued  and  delivered  to  the  collector  of 
the  town.  That  most  of  the  moneys  were  allowed  to  persons 
not  residents  of  the  town,  and  a  greater  proportion  of  the 
wolves  were  killed  after  the  time  allowed  for  that  purpose. 
The  supervisors  decided  that  non-residents  were  equally 
entitled  to  the  bounty  as  residents.  An  injunction  was  prayed 
for  to  stay  the  collection  of  the  tax  until  the  plaintiff  could 
obtain  a  mandamus  to  compel  the  supervisors  to  vacate  their 
resolution,  or  that  a  certiorari  issue  to  remove  the  proceed- 
ings of  the  supervisors  into  the  supreme  court.  The  injunc- 
tion was  granted,  and  was  afterward  dissolved,  the  court 
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holding  that  it  had  no  authority  to  review  and  correct  errors 
and  mistakes  and  abuses  in  the  exercise  of  the  powers  of  sub- 
ordinate public  jurisdiction  and  the  official  acts  of  public 
officers ;  that  belonged  to  the  supreme  court  exclusively. 

The  case  of  Livingston  agt.  Holleribaek,  4  Barb.,  9.  The 
complaint  had  been  filed  and  an  injunction  obtained  to 
restrain  the  sheriff  from  advertising  and  selling  the  plaintiff's 
land  to  collect  a  'tax  that  had  been  imposed  under  the  act 
passed  May  13,  1846,  to  equalize  taxation.  An  error  com- 
plained of,  and  the  principal  one,  was,  that  the  assessors  had 
refused  to  receive  the  affidavits  of  the  plaintiff  and  correct 
the  assessment  in  accordance  therewith,  whereby  the  plaintiff 
was  required  to  pay  taxes  on  property  that  he  had  not.  The 
court  held  that  the  illegal  items  included  in  the  tax  did  not 
vitiate  it.  The  court  say,  if  the  proceedings  are  void  the  law 
affords  an  adequate  remedy  without  a  resort  to  a  bill  in  equity. 
The  supreme  court  has  no  power  to  restain,  by  injunction, 
the  collection  of  taxes  irregularly  or  erroneously  assessed. 

The  principle  is  fully  decided  by  the  cases  above  cited,  that 
in  case  of  a  void  or  voidable  tax,  the  remedy  for  the  party 
aggrieved  is  by  seeking  his  redress  in  a  court  of  law,  and  not 
elsewhere. 

The  case  of  Heywood  agt.  The  City  of  Buffalo,  4  JTern., 
above  cited,  would  seem  to  dispose  of  this  case,  and  it  is  in 
many  respects  almost  identical.  It  is  alleged  that  the  tax 
imposed  was  wholly  unauthorized  and  entirely  without 
authority.  The  tax  was  levied  under  an  act  of  the  legisla- 
ture which  authorized  and  empowered  the  common  council  to 
purchase  or  lease,  in  any  portion  of  the  city,  land  for  school- 
houses,  fencing,  and  building  thereon,  etc.  The  taxes  for 
such  purposes  were  to  be  levied  upon  each  separate  district. 
There  was  a  large  amount  included  in  the  tax  for  purposes 
not  mentioned  in  the  act,  but  should  have  been  levied  upon 
the  property  of  the  city  and  included  in  the  general  tax. 
The  court  held  that  no  injunction  could  issue,  and  that  the 
party  must  prosecute,  to  get  redress,  in  a  court  of  law. 
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The  courts  of  this  state  have  no  power  to  restrain  the  acts 
of  officers  who  are  proceeding  under  authority  of  a  law  of  the 
state,  even  though  the  law  be  unconstitutional  (2  Abb.,  248). 
Without  further  reviewing  the  authorities  above  cited,  it  may 
be  asserted  as  true  that  the  plaintiff  in  his  complaint  has  not 
charged  or  imputed  to  the  defendant  any  fraud  in  causing  the 
tax  to  be  levied  arid  raised  ;  nor  is  it  alleged  or  pretended 
that  the  acts  of  the  defendant  will  lead  to  a  multiplicity  of 
suits  ;  nor  is  it  asserted  that  the  plaintiff  will  suffer  an  irrep- 
arable injury  ;  nor  does  the  complaint  show  that  the  plaintiff 
has  not  a  perfect  remedy  at  law.  Is  it  not  quite  clear,  then, 
that  the  plaintiff  has  not  set  forth  in  his  complaint  an  equitable 
cause  of  action  ?  There  is  no  cause  to  interfere  by  injunction. 
There  was  no  substantial  injury  about  to  be  done  to  the 
plaintiff.  .  The  collector  was  proceeding  to  collect  a  tax  that 
had  been  properly  assessed  upon  the  property  of  the  plaintiff, 
one  that  was  obligatory  until  reversed  by  the  supreme  court 
upon  certiorari.  There  is  not  a  fact  stated  in  the  complaint 
that  would  render  the  tax  void,  unless  the  court  should  hold 
the  act  enlarging  the  boundaries  of  the  village,  passed  April 
15,  1857,  was  void.  The  mere  fact  that  improper  items  were 
included  in  the  tax  does  not  render  it  void.  It  can  only  be 
attacked  by  a  proceeding  by  certiorari,  brought  to  the  supreme 
court  for  that  specific  purpose.  The  action  and  doings  of  the 
trustees  and  assessors  were  judicial  acts  in  making  the  assess- 
ment. 

An  action  will  not  lie  to  restrain  the  collection  of  a  tax,  on 
the  bare  ground  that  the  assessment  was  illegal.  There 
must  be,  in  addition,  facts  bringing  the  case  under  some 
acknowledged  head  of  equity  jurisdiction  (25  N.  Y.;  The 
Susquehanna  Bank  agt.  The  Board  of  Supervisors  of  Broome 
County  et  al.). 

IY.  The  supreme  court  has  no  more  power,  when  sitting 
as  a  court  of  equity,  than  the  chancellor  formerly  had.  The 
court  has  not  enlarged  the  equitable  powers  of  the  court  (4 
Kern.,  537). 
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Notwithstanding  the  Code  has  abolished  the  distinctions  at 
law  and  suits  in  equity  by  section  69,  yet  equity  jurisprudence 
remains  a  distinct  branch,  and  which  has  been  repeatedly 
recognized  by  our  courts;  nothing  is  dispensed  with  except 
the  former  names  of  actions.  The  subject-matter  that  consti- 
tutes the  basis  of  the  claim  to  relief,  must  be  stated  now  as 
well  as  formerly  (  WillarcPs  Equity  Jurisprudence,  36,  37). 
And  although  section  69  has  abolished  the  forms  of  actions, 
and  section  140  of  the  forms  of  pleadings,  there  is  not  any 
section  that  has  abolished  the  causes  of  actio'ns,  and  none  that 
has  compounded  them  into  one  homogeneous  mass  (12  II. 
Pr.  ./?.,  529,  523  ;  3  Kern.,  493).  Justice  SELDEN  remarks : 
"  It  is,  in  my  judgment,  clear  that  the  legislature  has  not  the 
constitutional  power  to  reduce  all  actions  to  one  homogene- 
ous form."  The  common  law  remains  as  much  the  standard 
of  civil  rights  as  ever ;  equity  is,  as  it  always  was,  auxiliary 
to  it,  and  is  never  to  be  invoked  excepting  where  the  rules  of 
law  are  found  inadequate  to  afford  such  relief  as  the  peculiar 
circumstances  of  particular  cases  demand.  In  addition  to  the 
cases  referred  to  under  the  third  point,  vide  2  U.  S.  Equity 
Digest,  151,  No.  324,  where  many  of  the  cases  under  this 
head  are  collected. 

The  Code  has  not  authorized  the  supreme  court  to  grant 
injunctions  in  cases  where  it  could  not  before  (4  Duer,  192, 
198).  It  cannot  restrain  the  acts  of  the  village  in  this  case. 

Y.  The  act  passed  April  15, 1857,  enlarging  the  boundaries 
of  the  village,  was  constitutional.  If  pot,  the  act  passed 
April  6,  1860,  made  it  so,  and  legalized  "  the  acts  and  doings 
of  the  trustees  in  levying  or  collecting  taxes,  and  all  taxes 
levied  since  the  passage  of  that  act  (1857)." 

The  legal  presumption  is  that  the  law  received  the  consti- 
tutional vote  required,  and  that  the  requisite  number  were 
present  at  its  passage,  although  the  certificate  of  the  secretary 
to  that  effect  was  wanting ;  and  if  it  is  designed  to  raise  that 
question,  it  must  be  expressly  put  in  issue  by  the  pleading  (4 
Seld.,  317  to  330;  22  W.  Rep.,  9;  25  id.,  608). 
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2d.  The  act  of  April  15,  1857,  simply  enlarged  the  terri- 
torial bounds  of  the  village.  It  imposed  no  tax,  nor  did  it 
continue  or  revive  one,  or  create  a  debt  or  charge,  within 
article  7,  section  14  of  the  constitution  (The  People  agt.  The 
Supervisors  of  Chenango,  4  Seld.,  318).  The  acts  that  author- 
ized the  imposing  of  the  tax  were  passed  April  9,  1851,  and 
April  15, 1854,  and  were  applicable  to  the  then  present  boun- 
daries, but  on  the  15th  of  April,  1857,  the  act  last  mentioned 
became  a  part  and  parcel  of  the  acts  of  1851  and  1854,  and 
was  then  on  that  day  read  and  so  construed  together  as  one 
entire  act;  such  was  the  legal  effect  (Ely  &  Catlin  agt. 
Norton,  15  N.  Y.,  595-598 ;  Sedgwick  on  Statutes  and  Con- 
stitutional Law,  247-251). 

It  was  made  the  duty  of  the  legislature  to  provide  for  the 
organization  of  cities  and  incorporated  villages,  and  to  restrict 
their  power  of  taxation,  assessment,  borrowing  money,  con- 
tracting debts,  and  loaning  their  credit,  so  as  to  prevent 
abuse  in  assessments,  and  in  contracting  debts  by  such 
municipal  corporations  (Article  8,  §  9,  of  the  Constitution  of 
this  State;  24  Barb.,  446,  et  sequitur ;  13  H.  Pr.  Rep.,  204). 
The  power  to  tax  is  incorporated  in  the  village  charter,  which 
is  set  forth  in  the  plaintiff's  complaint. 

3d.  It  is  contended  on  the  part  of  the  plaintiff  that  the  act 
of  April,  15,  1857,  is  not  an  amendment  of  the  yillage  charter, 
but  is  an  independent  act,  and  does  not  carry  with  it  to  the 
new  territory  any  of  the  provisions  of  the  charter,  and  that 
the  village  of  Owego  has  the  same  powers  given  by  statute  to 
all  corporations,  and  none  other  (2  R.  /£,  5tk  ed.,  596,  §  3). 
This  strikes  me  as  a  monstrous  proposition,  and  too  absurd  to 
admit  of  argument. 

The  title  of  the  act,  "  An  act  enlarging  the  boundaries 
of  the  village  of  Owego,  in  the  county  of  Tioga,  passed  April 
15,  1857,"  recognizes  the  village,  and  declares  the  object  of 
the  act ;  and  the  second  section  repeals  the  provisions  of  any 
act  heretofore  passed  inconsistent  with  this  act.  Now,  all 
that  was  inconsistent  with  it  was  the  acts  before  passed  that 
VOL.  XLV  30 
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related  to  the  boundaries,  and  the  remainder  of  the  charter 
remained  unaltered. 

It  may  be  said  that  the  title  or  preamble  of  the  act  is  not 
part  of  it.  Both  in  England  and  in  this  country  it  was  the 
common  practice  to  state  in  the  preamble  the  motives  and 
inducements  to  the  passage  of  the  law.  In  this  country  it  is 
used  by  jurists  as  a  guide  to  the  intention  of  the  legislature, 
and  lord  COKE  and  lord  BACON  held  that  the  preamble  was 
the  key  to  open  the  understanding  of  the  statute.  It  enables 
the  court  to  arrive  at  the  intention  of  the  framers  of  the  act 
(Sedgwick  on  Statutes  and  Constitutional  Law,  54  and  55). 

The  act  must  be  considered  an  amendment  of  the  charter 
that  was  clearly  and  manifestly  the  intention  of  the  legisla- 
ture, and  all  the  property  included  within  its  corporate 
bounds  was  subject  to  taxation  (The  People  agt.  The  Mayor 
of  Brooklyn,  4  Comst.,  419-442). 

The  inhabitants  that  lived  without  the  limits  by  the  act  of 
1854,  and  within  the  limits  by  the  act  of  1857,  were  not 
exempt  from  taxation  by  the  act,  and  were  therefore  subject 
to  be  assessed. 

4th.  It  is  clear  that  the  plaintiff  was  liable  to  be  assessed  to 
pay  off  and  discharge  the  then  existing  liabilities  of  the  village 
as  well  as  future  liabilities.  The  plaintiff,  upon  being  brought 
within  the  corporation,  immediately  became  entitled  to  an 
equal  participation  of  all  the  blessings  and  rights  that  naturally 
flow  from  a  well-regulated  incorporated  village  to  its  inhabit- 
ants, and  he  was  also  required,  by  his  new  relation,  to  bear 
his  proportion  of  the  burdens  imposed,  to  more  effectually 
secure  his  new  acquired  rights.  . 

In  Sharp  et  al.  agt.  /Spier  (4  Hill,  82),  BKONSON,  J., 
says :  "  Our  laws  have  made  a  plain  distinction  between 
taxes  which  are  burdens  or  charges  imposed  upon  per- 
sons or  property  to  raise  money  for  public  purposes,  and 
assessments  for  city  and  village  improvements,  which  are 
not  regarded  as  burdens,  but  as  an  equivalent  or  compensa- 
tion for  the  enhanced  value  which  the  property  of  the  person 
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has  derived  from  the  improvement "  (See  also  The  People  agt, 
The  Mayor  of  Brooklyn,  4=  Comst.,  419,  428,  434). 

The  plaintiff  claims  that  it  is  inequitable  to  tax  him  to  pay 
off  an.  indebtedness  that  had  accrued  against  the  village  for 
improvements  and  the  purchase  of  land  for  village  purposes 
prior  to  April  15,  1857.  Suppose  the  plaintiff  had  lived 
within  the  bounds  of  the  village  as  fixed  by  the  act  of  April, 
1854,  and  he  had  then  been  possessed  of  a  large  amount  .of  pro- 
perty that  was  not  subject  to  taxation,  and  while  the  law  thus 
btood  the  debts  were  contracted,  but  before  the  debts  were 
paid  the  charter  was  amended  so  as  make  the  property  before 
exempt  taxable,  can  it  be  said  that  the  property  thus  made 
liable  to  taxation  could  not  be  taxed  to  help  pay  off  the  debts 
so  due  and  owing  ?  ISTo  one,  I  apprehend,  would  so  contend 
(10  W.  Rep.,  186),  and  yet  this  seems  to  be  the  doctrine  con- 
tended for  by  the  plaintiff.  Would  a  person  who  should 
settle  within  the  limits  of  the  village,  after  the  debts  had  been 
contracted  and  before  all  were  paid,  and  bring  with  him  a 
large  amount  of  property  subject  to  taxation,  be  exempt  \ 
The  proposition  is,  to  me,  preposterous.  It  is  contrary  to 
the  very  principles  of  our  government.  As  well  might  a 
man  who  should  move  from  Connecticut  and  settle  in  this 
state,  and  bring  with  him  $500,000,  object  to  being  taxed  to 
pay  the  debts  of  our  state  that  had  been  previously  incurred. 

YI.  The  plaintiff  has  mistaken  his  remedy,  if  there  was  any 
error  committed  that  the  law  would  recognize  on  the  part  of 
the  defendants  or  the  assessors.  He  should  have  sought  his 
redress  through  the  courts  of  law,  by  action,  or  the  proceed- 
ings should  have  been  reviewed  upon  certiorari  issued  for 
that  purpose  (15  W.  Rep.,  198-211 ;  4  Kern.,  534,  539,  540; 
16  Barl.,  249;  15  id.,  255,  263;  26  id.,  301,  304;  29  id., 
396  ;  15  H.  Pr.  Rep.,  161 ;  7  id.,  198,  206  ;  4  E.  D.  Smith, 
675). 
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N.  W.  DAVIS,  for  defendant. 

The  summons  and  complaint  were  served  on  the  defendant 
on  the  28th  day  of  August,  1858.  No  answer  or  demurrer 
was  put  in,  though  the  defendants  appeared  by  attorney. 

The  plaintiff,  on  due  notice  to  defendants,  applied  to  the 
court  at  a  special  term,  held  at  Owego  on  the  18th  day  of 
March,  1859,  for  the  relief  demanded  in  the  complaint. 

The  court  denied  the  plaintiff's  application  for  relief,  on 
the  ground  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  of  an  equitable  nature  ;  equita- 
ble relief  only  being  demanded. 

SUPREME  COURT. 


FREDERICK  H.  PUMPELLY 


_. 

r  2woa  afpectal  Term. 

C      March,  185T. 
THE  VILLAGE  OF  OWEGO. 


Copy  Justice  BALCOM'S  Opinion  at  Special  Term. 

The  plaintiff  is  a  resident  of  the  village  of  Owego,  and  has 
brought  this  action  to  restrain  the  defendant  from  collecting  a 
tax  assessed  against  him,  as  one  of  the  taxable  inhabitants  of 
the  village,  and  for  an  injunction  to  restrain  the  defendant 
from  assessing  like  taxes  in  future.  The  defendant  made 
default  in  answering,  and  the  plaintiff  now  applies  to  the 
court  for  the  relief  demanded  in  the  complaint.  The  defend- 
ant opposes  the  granting  of  the  relief,  on  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

BALCOM,  J. — This  action  being  an  equitable  one,  the  plain- 
tiff is  not  entitled  to  judgment  as  a  matter  of  course.  He  is 
obliged  to  apply  to  the  court  for  the  relief-  demanded  in  the 
complaint  (Code,  §  '246,  sub.  2).  And  there  being  no  answer, 
he  cannot  have  any  relief  exceeding  that  demanded  in  his 
complaint  (Code,  §  275).  When  judgment  has  been  entered 
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by  default,  upon  a  complaint  that  does  not  show  a  cause  of 
action,  the  defendant  may  appeal  therefrom  to  the  general 
term  (Raynor  agt.  Clarke,  3  Code,  230 ;  Caines,  104 ;  Ora. 
Pr.,  2d  ed.,  641 ;  WilUngson  agt.  Tiffany -,  4  All.,  98).  And 
I  am  of  the  opinion  the  plaintiff  should  not  have  judgment  in 
an  action  wherein  he  must  apply  to  the  court  for  it,  though 
the  defendant  do  not  answer,  if  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  amount 
of  tax  assessed  upon  the  defendant's  property  is  only  forty 
dollars  and  seven  cents ;  but  the  value  of  the  horse  which  the 
collector  seized  on  the  warrant  for  the  collection  of  it  is  $150. 
Now,  if  the  tax  is  void,  the  plaintiff  has  a  perfect  legal 
remedy  against  the.  trustees  who  issued  the  warrant,  and  must 
pursue  that ;  and  I  think  the  suspicions  and  belief  of  the 
plaintiff,  that  the  defendant  is  about  to  assess  other  taxes  on 
his  property,  do  not  furnish  any  ground  for  restraining  the 
assessment  thereof;  and  I  am  of  the  opinion  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
of  an  equitable  nature,  and  equitable  relief  only  is  demanded 
in  it.  This  conclusion  agrees  with  that  arrived  at  by  brother 
MASON,  when  he  decided  the  motion  to  dissolve  the  temporary 
injunction  issued  in  the  action.  The  motion  for  judgment 
for  the  relief  demanded  in  the  complaint  must  be  denied,  with 
ten  dollars  costs. 

From  this  order,  denying  plaintiff's  application,  he  appealed 
to  the  court  at  general  term,  where  the  order  was  affirmed ; 
from  which  order  of  affirmation  he  now  appeals  to  this 
court. 

I.  If  it  is  true  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  of  an  equitable  nature, 
still  plaintiff  is  entitled  to  the  relief  demanded. 

1.  We  insist  that  the  default  of  the  defendant  to  answer 
or  demur,  in  all  cases,  entitles  the  plaintiff  (under  sub.  2, 
§  246,  Code)  to  the  relief  demanded  in  the  complaint. 

The  relief,  of  course,  must  be  such  as  the  court  has  power 
to  grant ;  but,  we  submit,  there  is  no  other  qualification. 
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All  the  conditions  required  by  this  provision  of  the  Code, 
to  entitle  the  plaintiff  to  judgment,  are : 

1st.  A  summons  and  complaint. 

2d.  Service  and  proof  thereof. 

3d.  Failure  to  answer  or  demur;  then, 

4th.  The  judgment  may  be  had. 

The  word  "  may,"  in  that  connection,  we  insist  is  impera- 
tive, entitling  the  plaintiff  to  the  judgment,  and  requiring 
judgment  to  be  rendered. 

Thus  it  was  held  in  Alderman  SaokweWs  Case  (1  Vern., 
152)  that  the  chancellor  was  bound  to  grant  a  commission  of 
bankruptcy,  on  due  application  and  proof,  though  the  words 
of  the  statute  were  that  he  may  grant  (NewburgTi  Turn- 
pike Co.  agt.  Miller,  5  J.  Ch.  R.,  113). 

The  complaint  may  be  defective,  still  "judgment  may  be 
had."  The  remedy  for  such  defects  is  by  demurrer. 

The  Code  is  professedly  an  entire  if  not  a  perfect  system 
of  practice.  The  rights  and  the  remedies  prescribed  are 
intended  to-  be  exclusive,  and  not  concurrent  with  others 
differing  from  them.  The  causes  of  demurrer  are  to  be  taken 
advantage  of  by  demurrer,  and  not  by  motion  or  on  motion. 

If  the  court,  on  motion  for  judgment,  give  effect  to  the 
objection  that  the  complaint  does  not  set  out  a  cause  of 
action  and  deny  the  motion,  the  anomaly  is  presented  of  an 
action  remaining  in  court  with  no  mode  of  terminating  it, 
either  by  judgment  or  otherwise.  And  the  provision  of  the 
Code,  "  that  judgment  may  be  had,"  is  nullified. 

The  position  which  we  here  take  is  in  accordance  with  the 
old  practice. 

"A  judgment  by  default  is  an  implied  admission  of  the 
plaintiff's  cause  of  action"  (I  Dunlap*s  Pr.,  374,  and 
note  23). 

Paine  and  Duer  enumerate  four  descriptions  of  judgment, 
of  which  the  third  mentioned  is  as  follows  : 

"  3.  For  the  plaintiff,  when  the  facts,  and  the  law  arising 
thereon,  are  admitted  by  the  defendant ;  which  is  the  case  in 
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judgments  by  confession,  non  sum  informatus  and  nihil  dicit " 
(2  Paine  &  Duer  Pr.,  231,  232). 

The  judgment  which  we  ask  for  here  is  like  the  former 
judgment  by  nihil  dicit,  on  which  the  facts  and  the  law 
arising  thereon  are  admitted  by  the  defendant. 

So,  in  the  court  of  chancery,  upon  a  bill  taken  pro  confesso, 
Hoffman,  in  his  practice,  says :  "  According  to  my  experi- 
ence the  course  of  our  courts  has  been  to  allow  the  plaintiff 
to  take  a  decree  according  to  his  prayer"  (1  Hoff.  Pr.,  551). 

And  in  the  supreme  court,  under  its  present  organization, 
where  a  suit  was  commenced  by  a  tax-payer  to  restrain  the 
common  council  of  !N"ew  York  from  certain  alleged  misap- 
propriations of  the  funds  of  the  city,  and  default  was  made, 
no  answer  or  demurrer  having  been  put  in,  judge  EDMONDS 
held,  upon  application  by  the  plaintiff  for  the  relief  demanded 
in  the  complaint,  that  the  defendants,  by  suffering  the  bill  to 
be  taken  as  confessed,  had  conceded  the  jurisdiction  of  the 
court,  as  well  as  the  title  to  the  relief  asked  for,  and  gave 
judgment  accordingly  (Adriance  agt.  The  Mayor  of  New 
'York,  1  Barb.  S.  C.  R.,  19). 

"When  a  bill  praying  an  injunction  is  taken  pro  confesso, 
a  perpetual  injunction  will  be  decreed"  (Eden  on  Injunc- 
tions, 253,  \st  Am.  ed.}. 

But  a  ground  of  objection  to  this  motion  has  been  attempted 
to  be  drawn  from  the  former  practice  of  this  court,  by  which 
judgment  was  sometimes  arrested. 

True,  after  judgment  by  default,  the  defendant  might, 
within  four  days  after  entry  of  judgment  under  the  former 
practice,  move  in  arrest  of  judgment  for  any  such  defect  in 
the  declaration  as  would  render  the  judgment  reversible. 

Under  the  Code,  however,  there  can  be  no  such  thing  as  a 
motion  in  arrest  of  judgment. 

The  entry  of  judgment  in  all  cases  is  specifically  provided 
for  by  the  Code,  and,  when  entered,  it  is  a  final  judgment, 
and  there  is  no  power  left  in  the  court  to  modify  the  prac- 
tice in  this  respect. 
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If  there  be  such  defect  in  the  complaint  now  as  would, 
under  the  former  practice,  authorize  an  arrest  of  judgment, 
such  defect  can  be  taken  advantage  of  only  by  demurrer  or 
appeal ;  arrest  of  judgment  is  excluded. 

Besides,  this  is  not  a  case  for  arrest  of  judgment,  even 
under  the  old  practice.  It  will  not  be  pretended  that  no 
cause  of  action  is  set  out  in  the  complaint.  The  utmost  that 
is  pretended  is  that  no  cause  of  action  of  an  equitable  nature 
is  set  out ;  and  it  is  said  that  plaintiff  has  an  adequate 
remedy  at  law. 

Section  148  of  the  Code  does  not  apply  to  cases  of  default 
(15  How.  Pr.  R.,  500). 

"  A  defendant  cannot  move  for  a  nonsuit-  on  the  ground  of' 
the  insufficiency  of  plaintiff's  complaint"  (Kelly  agt.  Kelly ', 

3  Barb.,  419). 

"  If  complaint  be  defective,  its  sufficiency  ought  to  be  tested 
by  a  demurrer,  and  not  on  a  motion  for  nonsuit "  (Id.  /  and 
see  Carley  agt.  Wilkins,  6  Barb.,  557,  562-564).  "  The  Code 
is  silent  as  to  the  time  and  manner  in  which  defendant,  after 
failing  to  demur  to  complaint,  can  insist  that  it  contains  no 
cause  of  action.  In  determining  this  question  we  must  be 
governed  by  the  analogy  of  the  former  practice." 

He  is  manifestly  entitled,  therefore,  to  the  benefit  of  some 
judgment.  Hence,  an  arrest  of  judgment  would  not  be  gran  ted. 

2.  There  being  a  cause  of  action  set  forth  in  the  complaint, 
even  if  that  is  but  a  legal  cause  of  action,  the  defendants  can- 
not, in  this  way  and  at  this  time,  object  to  the  equitable 
relief  demanded. 

The  defense  in  equity,  of  want  of  jurisdiction  in  the  court, 
on  the  ground  that  the  plaintiff  has  a  perfect  remedy  at  law, 
cannot  be  made  at  the  hearing  if  not  set  up  in  the  answer 
(Leroy  agt.  Plait,  4  Paige,  77 ;  Truscott  agt.  King,  2  Seld., 
147 ;  Grandin  agt.  Leroy,  2  Paige,  509 ;  Hawley  agt.  Cramer, 

4  Cow.,   726,  727).     The  cases  above  cited  were  cases  in 
which  answers  had  been  put  in,  but  no  objection  was  made 
in  the  answers  that  plaintiff  had  adequate  relief  at  law  ;  and 
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it  was  held  that  such  objection  could  not  be  first  made  at  the 
hearing. 

The  defendants  had,  in  the  language  of  the  chancellor,  in 
Hawley  agt.  Cramer,  "  submitted  the  cause  to  the  cognizance 
of  the  court,  and  they  now  come  too  late  with  this  objection 
to  its  jurisdiction,  unless  the  court  be  wholly  incompetent  to 
grant  the  relief  which  the  complainants  have  sought  by  their 
bill." 

• 

In  the  case  now  before-  the  court,  the  defendants  have 
appeared  and  "  submitted  the  cause  to  the  cognizance  of  the 
court,"  equally  as  if  they  had  answered.  The  default  to 
answer  altogether  does  not  place  defendants  in  a  better  posi- 
tion, in  respect  to  this  question,  than  if  they  had  answered, 
omitting  to  object  to  the  jurisdiction  ;  they  have  equally 
omitted  now,  to  object  to  the  jurisdiction,  and  are  therefore 
not  in  a  condition  to  object  at  the  hearing. 

The  court  is  not  incompetent  to  grant  the  relief  sought. 

In  The  Rank  of  Utica  agt.  City  of  Utioa  (4  Paige,  399) 
the  parties,  after  bill  filed,  had  stipulated  to  waive  all  objec- 
tions to  the  jurisdiction  of  the  court,  in  order  to  present  the 
question  of  the  right  of  defendant  to  tax  the  plaintiff  on  its 
"  surplus  fund"  to  the  decision  of  the  court.  The  chancellor, 
in  deciding  the  case,  said :  "  By  the  written  stipulation 
between  the  parties  for  the  purpose  of  bringing  this  question 
before  the  court  for  a  decision  upon  the  complainants'  bill 
alone,  the  defendants  have  expressly  agreed  to  waive  the 
objection  that  there  was  a  certain  and  adequate  remedy  at 
law  for  the  complainants,  if  the  construction  of  the  situate  is 
as  contended  by  them  ;  and  in  this  case  there  can  be  no 
doubt  as  to  the  power  of  the  court,  if  it  take  jurisdiction  of 
the  cause,  to  give  a  perfect  remedy  to  the  complainants  by 
the  ordinary  decree  for  a  perpetual  injunction  against  the 
collection  of  this  tax"  (7  Hill,  261). 

The  objection  in  this  case  being  equally  waived  by  the 
default,  and  the  court  having  power  to  grant  the  relief,  we 
submit  confidently  that  we  are  entitled  to  it,  and,  conse- 
Voi,  XLV  31 
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quently,  that  the  order  appealed  from  it  erroneous  and  should 
be  reversed. 

II.  The  case  shown  by  the  complaint  is  one  which  entitles 
the  plaintiff  to  the  relief  demanded. 

1.  As  to  the  illegalities  of  the  tax,  when  measured  by  the 
charter  itself,  under  which  defendants  proceed,  and  which 
alone,  perhaps,  constitute  ground  for  a  legal  action  only,  and 
would  not  alone,  except  for  the  default  of  defendants,  be  suf- 
ficient to  warrant  a  demand  of  equitable  relief,  we  will  first 
refer  to  them. 

(1.)  No  sufficient  estimate,  such  as  the  charter  requires, 
was  made  by  the  trustees,  on  which  the  sum  of  $1,000  was 
voted  by  the  electors. 

An  estimate  in  detail,  showing  the  sums  necessary  for  each 
object  of  expenditure,  was  of  course  intended ;  else  why 
require  that  it  be  subjected  to  the  inspection  of  the  electors 
for  ten  days  prior  to  the  time  when  they  are  to  vote  upon  it  ? 

A  mere  statement  of  a  gross  amount,  such  as  was  made  in 
this  case,  does  not  fulfill  the  requirement. 

The  estimate  is,  at  the  annual  meeting,  to  be  submitted  to 
the  electors ;  and  "  thereupon  "  they  may  direct  to  be  raised 
by  tax  on  said  village  such  sum  "  as  they  shall  deem  necessary 
and  proper,"  not  exceeding  $1,000,  for  the  purposes  stated 
in  the  estimate. 

'Now',  as  corporations  (municipal  as  well  as  others)  are  strictly 
limited  to  those  powers  specially  conferred  upon  them,  and 
where  power  to  tax  is  given,  a  power  in  derogation  of  the 
common  law,  it  must  be  strictly  pursued  (4  Hill,  76),  the. 
electors,  without  the  estimate  required,  had  no  authority  to 
vote  the  tax  (Halstead  agt.  The  Mayor,  &c.,  of  New  York, 
3  Corns.,  433). 

2.  A  part  of  the  lamp  and  watch  tax,  to  wit,  $269.47,  to 
pay 'corporation  bond  to  Cresson,  Stewart  &  Peterson  for 
lamp-posts,  was  assessed  and  levied  on  the  whole  village,  and 
formed  a  part  of  the  tax  assessed  against  plaintiff,  although 
he  and  his  property  were  not  within  the  lamp  and  watch 


NEW  YORK  PRACTICE  REPORTS. 


Pumpelly  agt.  Village  of  Owego. 


district,  upon  the  property  in  which  district  the  charter 
requires  such  tax  to  be  raised. 

3.  The  sum  of  ten  dollars,  to  pay  rent  for  pound,  was 
added  by  the  trustees  to  the  $1,000  voted  by  the  electors, 
without  authority ;  also  the  sum  of  two  dollars  and  sixty- 
seven  cents. 

These  vitiate  the  whole  tax. 

2.  But  beyond  this  non-conformity  to  the  charter,  by  which 
we  mean  the  act  of  April  9,  1851,  we  contend  that  the  act 
of  April  15,  1857,  under  which  defendants  claim  authority 
to  tax  plaintiff,  confers  no  such  authority,  because, 

1.  That  act  is  not  an  amendment  of  the  charter,  but  an 
independent  act,  and  carries  with  it  to  the  new  territory  none 
of  the  provisions  of  the  charter. 

There  is,  in  the  act,  no  adoption  of  any  of  the  provisions 
of  the  charter;  no  reference  to  the  charter.  It  is  a  new  act 
of  incorporation,  and  is  itself  the  only  charter  of  the  village 
thereby  incorporated. 

It  has  the  powers  given  by  the  general  law  to  all  corpora- 
tions, but  no  others. 

Section  3  of  title  3,  chapter  18,  part  1  of  the  Revised  Stat- 
utes provides  as  follows:  "In  addition  to  the  powers  enume- 
rated in  the  first  section  of  this  title,  and  to  those  expressly 
given  in  its  charter,  or  in  the  act  under  which  it  is  or  shall 
be  incorporated,  no  corporation  shall  possess  or  exercise  any 
corporate  powers,  except  such  as  shall  be  necessary  to  the 
exercise  of  the  powers  so  enumerated  and  given." 

The  power  to  tax  is  in  derogation  of  common  rights,  and 
such  power,  especially,  will  not  be  implied  (Sharp  agt.  Spier, 
4  Hill,  T6). 

It  is  true  that  the  title  of  the  act  is  as  follows  :  "  An  act 
enlarging  the  boundaries  of  the  village  of  Owego,.  in  the 
county  of  Tioga." 

But  the  title  is  no  part  of  the  act  (1  Kent  Com.,9 430, 
1st  ed.). 

It  may  be  resorted  to  for  the  purpose  of  removing  ambi- 


244  NEW  YORK  PRACTICE  REPORTS. 

Pumpelly  agt.  Village  of  Owego. 

guities,  where  the  intent  is  not  plain ;  but  where  the  words 
of  the  enacting  clause  are  clear  and  positive,  recourse  cannot 
be  had  to  it. 

The  true  rule  is,  as  declared  by  Mr.  J.  BTJLLEK,  in  Cres- 
pigny  agt.  Wittenoom  (4  Term  R.,  793),  that  "  the  preamble 
may  be  resorted  to  in  restraint  of  the  generality  of  the  enact- 
ing clause,  where  it  would  be  inconvenient  if  not  restrained ; 
or  it  may  be  resorted  to  in  explanation  of  the  enacting 
clause  if  it  be  doubtful.  This  is  the  whole  extent  of  the 
influence  of  the  title  and  preamble  in  the  construction  of  the 
statute"  (1  Kent  Com.,  431,  1st  ed.). 

The  words  of  this  statute  are  clear  and  positive ;  there  is 
no  ambiguity  in  them ;  hence,  the  title  cannot  be  resorted  to. 

The  same  rule  applies  now  under  section  16  of  article  3  of 
Cons. :  "  The  character  (of  an  act)  is  to  be  determined  by  its 
provisions,  and  not  by  its  title"  (The  People  agt.  McCann, 
2  Smith,  61). 

Besides,  we  may  insist  that  it  is  unconstitutional  because 
the  title  does  not  specify  the  subject  of  the  bill. 

But  even  if  the  intention  was  to  enlarge  the  boundaries  of 
the  village,  as  then  existing,  there  is  no  necessity  that  the 
provisions  of  the  charter,  in  regard  to  taxation,  should  be 
extended  over  this  enlargement.  The  legislature  might  well 
intend  that  the  party  brought  into  the  village  by  this  act 
should  be  exempt  from  municipal  taxation.  It  was  just,  thus 
to  exempt  him ;  it  would  be  unjust  and  oppressive  not  to 
exempt  him.  He  was  brought  in  without  his  consent,  and 
against  his  protest.  The  village  had  incurred  debts;  why 
should  he  be  made  liable  to  contribute  to  the  payment  of 
those  debts,  and  why  should  the  burden  of  taxation  for  muni- 
cipal purposes  be  imposed  upon  him  at  all  ?  It  was  entirely 
competent  for  the  legislature  to  discriminate  in  his  favor  and 
exempt  him  altogether  (The  People  agt.  Mayor,  <&c.,  of 
Brooklyn,  4  Corns.,  427). 

The  court  will  be  slow  to  attribute  to  the  legislature  an 
intention  to  subject  this  protesting  party  to  the  unjust  lia- 
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bility  of  contributing  to  pay  the  debts  of  a  municipal  corpora- 
tion, even  if  the  legislature  had  power  so  to  do  ;  and  will  not 
be  disposed  to  strain  a  point  of  construction  in  favor  of  such 
an  outrage. 

Besides,  by  subjecting  plaintiff  to  such  taxation,  another 
fundamental  principle  of  the  charter  itself,  as  well  as  of 
government,  would  be  violated,  to  wit,  taxation  without 
representation.  The  charter  provides,  in  effect,  that  no  cor- 
porator shall  be  taxed  without  an  opportunity  to  vote  aye  or 
no  on  the  question  whether  the  tax  shall  be  laid. 

This  opportunity  is  denied  to  plaintiff  if  he  is  to  be  sub- 
jected to  this  taxation.  It  is  taxation  without  representation. 
The  court  will  not  give  such  construction  to  this  act  as  to 
attribute  such  violation  of  right  to  the  legislature. 

(2.)  It  certainly  cannot  be  said  that  the  village  constituted 
by  the  act  of  April  9,  1851,  and  the  village  constituted  by 
the  act  of  April  15,  1857,  are  identically  the  same;  yet  all 
the  power  of  taxation  conferred  by  the  act  of  1851  is  with 
reference  to  the  village  constituted  by  that  act. 

The  electors  may  direct  a  surn  not  exceeding  $1,000  to  be 
raised  by  tax  on  "  said  village ;"  that  is,  the  village  consti- 
tuted by  the  first  section  of  the  act. 

But  where  is  there  any  authority  authorizing  the  electors 
to  direct  any  sum  to  be  raised  by  tax  on  the  village  consti- 
tuted by  the  act  of  1857  ? 

If,  by  the  act  of  1857,  it  had  been  declared  that  "  the  first 
section  of  the  act  of  1851  is  amended  so  as  to  read  as  follows," 
then  the  new  description  would  have  been  substituted  into  that 
first  section,  and  thenceforth  that  section  would  have  read 
according  to  the  new  description.  But  now  there  is  no  incor- 
poration of  the  new  description  into  the  act  of  1851,  so  that  the 
"  said  village  "  can  never  refer  to  that  new  territory.  Hence 
the  electors  have  no  power  to  direct  money  to  be  raised  by 
tax  on  the  new  territory. 

No  such  power  is  granted  by  the  act  of  1857,  nor  can  it  be 
drawn  by  necessary  implication  from  the  act  of  1851. 
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(3.)  If,  however,  the  act  of  1857  is  to  be  considered  as  an 
amendment  of  the  charter,  then,  so  far  as  it  undertakes  to 
render  the  persons  and  property  of  persons  thus  brought  in, 
against  their  consent,  liable  to  be  taxed  to  pay  the  existing 
debts  of  the  village,  it  is  unconstitutional  and  void. 

This  is  not  merely  oppressive,  but  it  is  "  against  natural 
right  and  justice,"  and,  therefore,  violative  of  a  great  funda- 
mental principle  of  government;  and,  in  the  language  of 
chief  justice  SPENCER,  in  Bradshaw  agt.  Rogers  (20  J.  7?., 
106),  "  any  law  violating  that  principle  must  be  a  nullity." 

We  are  aware  of  the  distinction  made  by  the  court  between 
the  poVer  to  tax  and  the  right  of  eminent  domain,  and  that 
the  prohibition  against  the  taking  of  private  property  for 
public  uses,  without  just  compensation,  has  been  held  not  to 
apply  in  cases  of  taxation.  Still,  we  insist  that  the  power  of 
taxation  may  be  abused,  and  the  spirit,  if  not  the  letter,  of 
the  constitution  violated  by  such  abuse. 

It  will  scarcely  be  pretended  that  an  act  of  the  legislature, 
imposing  a  tax  directly  upon  A.,  not  being  a  resident  of  the 
village  of  Owego,  and  having  no  property  therein,  for  the 
purpose  of  raising  money  to  pay  the  debt  of  the  village, 
would  be  a  valid  act. 

A.  is  a  natural  person,  the  village  an  artificial  person.  The 
supposed  act  would,  in  effect,  be  taking  the  property  of  one 
person  and  giving  it  to  another ;  and  would,  most  certainly, 
be  a  violation  of  the  spirit  of  that  provision  of  the  constitu- 
tion which  declares  that  "  no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law ;"  and,  also,  of 
that  provision,  "  nor  shall  private  property  be  taken  for  pub- 
lic use  without  just  compensation,"  which  senator  TRACT,  in 
18  Wend.,  59,  construed  as  "  equivalent  to  a  constitutional 
declaration  that  private  property,  without  the  consent  of  the 
owner,  shall  be  taken  only  for  the  public  use,  and  then  only 
upon  a  just  compensation"  (People  agt.  Mayor  of  Brooklyn, 
4  Corns.,  419). 

The  principle  on  which  taxation  proceeds,  and  is  held  not 


NEW  YOKK  PRACTICE  REPORTS.  247 

Pumpelly  agt.  Village  of  Owego. 

to  contravene  that  provision  of  the  constitution,  is  that  the 
tax-payer  is  supposed  to  receive  his  just  compensation  in  the 
benefit  which  he  derives  from  the  appropriations  of  the 
money  which  he  is  compelled  to  pay. 

In  the  case  supposed,  A.  is  under  no  obligations  to  pay  the 
debt  of  the  village,  and  can  derive  no  benefit  from  it.  The 
principle  does  not  apply:  cessat  ratio,  cessat  et  ipsa  lex 
(Taylor  agt.  Porter,  4  Hill,  140;  Embury  agt.  Conner,  3 
Coins.,  511 ;  Powers  agt.  Bergen,  2  Selden,  358). 

Says  BRONSON,  J.,  in  Taylor  agt.  Porter,  "  Under  our  form 
of  government  the  legislature  is  not  supreme ;  it  is  only  one 
of  the  organs  of  that  absolute  sovereignty  which  resides  in 
the  whole  body  of  the  people.  Like  other  departments  of 
the  government,  it  can  only  exercise  such  powers  as  have  been 
delegated  to  it ;  and  when  it  steps  beyond  that  boundary,  its 
acts,  like  those  of  the  most  humble  magistrate  in  the  state 
who  transcends  his  jurisdiction,  are  utterly  void.  Where, 
then,  shall  we  find  a  delegation  of  power  to  the  legislature  to 
take  the  property  of  A.,  and  give  it  to  B.,  either  with  or 
without  compensation  ?  Only  one  clause  of  the  constitution 
can  be  cited  in  support  of  the  power ;  and  that  is,  '  the  legis- 
lative power  of  this  state  shall  be  vested  in  a  senate  and 
assembly.'  But  the  question  immediately  presents  itself, 
what  is  that  legislative  power,  and  how  far  does  it  extend  ? 
Does  it  reach  the  life,  liberty  or  property  of  a  citizen  who  is 
not  charged  with  a  transgression  of  the  laws,  and  where  the 
sacrifice  is  not  demanded  by  a  just  regard  for  the  public  wel- 
fare? *  *  *  The  legislative  power  of  this  state  does 
not  reach  to  such  an  unwarrantable  extent;  neither  life, 
liberty  nor  property,  except  when  forfeited  by  crime,  or 
where  the  latter  is  taken  for  public  use,  falls  within  the  scope 
of  the  power." 

So,  in  Powers  agt.  Bergen  (2  Seld.,  367),  JEWITT,  J.,  says : 
"  If  the  legislature  should  pass  an  act  to  take  private  property 
for  a  purpose  not  of  a  public  nature,  as  if  it  should  provide, 
through  certain  forms  to  be  observed,  to  take  the  property 


248  NEW  YORK  PRACTICE  REPORTS. 

Pumpelly  agt.  Village  of  Owego. 

of  one  and  give  it  to  another,  or  if  it  should  vacate  a  grant 
of  property  under  pretext  of  some  public  use,  such  cases 
would  be  gross  abuses  of  the  discretion  of  the  legislature,  and 
fraudulent  attacks  on  private  rights,  and  the  law  would  be 
clearly  unconstitutional  and  void,"  citing  2  Kent  Com.,  340. 

Will  any  one  pretend  that  if  the  "  forms  to  be  observed  " 
were  by  a  process  of  taxation,  and  levying  upon  and  selling 
the  property  of  one  and  handing  over  the  proceeds  to  another, 
it  would  not  equally  be  a  "fraudulent  attack  upon  private 
rights,"  as  where  the  property  itself,  and  not  the  proceeds  of 
it,  were  taken  from  one  and  handed  to  another  ? 

WRIGHT,  J.,  in  Grant  agt.  Courier  (24=  Barb.,  238,  239), 
qualifies  the  legislative  power  to  tax,  saying :  "  We  are  to  be 
understood,  of  course,  as  referring  to  taxation  for  a  public 
purpose,  in  which  the  community  that  pays  the  tax  has  an 
interest."  And  Clarke  agt.  The  City  of  Rochester,  14  How., 
P.  R.,  204;  Read  from  this  case  from  pp.  208,  211,  212, 
214 ;  Town  of  Guilford  agt.  Cornell,  18  Barb.,  644,  645 ; 
White  agt.  White,  5  Barb.,  484,  485,  MASON,  J. 

And  yet  this  is  precisely  what  this  act  of  1857  does,  if  the 
effect  claimed  for  it  is  given  to  it. 

4.  The  act  of  April  15,  1857,  was  passed,  there  not  being 
three-fifths  of  all  the  members  elected  to  each  house  present 
on  the  final  passage  thereof. 

The  fact  is  alleged  in  the  complaint,  and  admitted  by  the 
default. 

That  it  was  necessary  that  three-fifths  should  have  been 
present,  we  insist,  under  section  14,  of  art.  7,  of  the  constitu- 
tion of  New  York,  which  is  as  follows  :  "  On  the  final  passage, 
in  either  house  of  the  legislature,  of  every  act  which  imposes, 
continues  or  revives  a  tax,  or  creates  a  debt  or  charge,  etc., 
the  question  shall  be  taken  by  yeas  and  nays,  etc.,  and  three- 
fifths  of  all  the  members  elected  to  each  house  shall,  in  such 
cases,  be  necessary  to  constitute  a  quorum  therein."  • 

This  act,  if  it  subjects  plaintiff  and  his  property  to  taxation 
by  the  village  of  Owego,  although  it  does  not  in  terms  impose 
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a  tax,  still  authorizes  a  tax  to  be  imposed,  quifacit  per  alium, 
facit  per  se.  If  the  legislature  cannot,  itself,  impose  a  tax, 
except  in  the  way  marked  out,  it  cannot,  except  in  the  same 
way,  authorize  another  to  impose  the  tax  (Gla/rke  agt.  The 
City  of  Rochester,  13  How.,  P.  R.,  204). 

Security  against  arbitrary  legislation  is  not  dependent 
on  negatives  expressed  to  legislative  power,  but  on  natural 
rights. 

Moreover,  it  makes  him  and  his  property  chargeable  with 
their  proportion  of  all  taxes  assessed  by  the  village.  Hence, 
it  "  creates  a  charge  "  upon  plaintiff  and  his  property. 

We  have  a  legislative  construction  of  the  constitutional 
provision  in  the  uniform  practice  of  certifying  all  acts  which 
authorize  the  imposition  of  taxes,  as  having  passed,  three- 
fifths  being  present. 

The  act  of  April  9,  1851,  was  so  certified,  and  so  the  char- 
ters of  all  villages  where  power  to  tax  is  given  since  the 
adoption  of  the  present  constitution. 

3.  The  plaintiff,  in  bringing  this  action  upon  the  equity 
side  of  the  court,  does  not  come  in  conflict  with  that  class  of 
decisions  which  hold  that  a  tax-payer  cannot  maintain  a  suit, 
brought  to  restrain  the  levy  and  collection  of  an  illegal  tax. 

Those  cases  proceed  upon  the  ground  that  the  plaintiffs 
were  interested  in  preventing  the  act  sought  to  be  enjoined, 
only  in  common  with  the  rest  of  the  community — and  the 
relief  sought  was  such  as  would  inure  to  the  whole  community 
— amounting  to  a  total  prohibition  of  the  action  of  the  defend- 
ant, not  with  reference  to  the  plaintiff  only,  but  to-  the  rest  of 
the  community. 

The  principle  is,  that  where  there  is  no  direct  individual 
injury,  no  action  can  be  maintained  by  a  citizen,  on  the 
ground  that  his  interests,  as  a  member  of  the  state,  have  been 
interfered  with.  This  is  the  doctrine  of  Doolitfle  agt.  Board 
of  Supervisors  of  Broome  (16  How.  R.,  512). 

The  action,  in  that  case,  was  brought  by  the  plaintiffs,  a 
portion  of  the  freeholders  of  a  new  town  sought  to  be  erected 
VOL.  XLV.  32 
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by  defendants,  to  restrain  the  organization  of  the  town. 
Judge  DENIO,  in  giving  the  opinion  of  the  court,  remarks,  in 
the  outset  of  his  opinion,  that  "  It  is  not  pretended  that  the 
plaintiffs  have  any  interest  which  is  not  common  to  all  the 
resident  freeholders  of  the  alleged  new  town  of  Port  Crane. 
*  *  *  The  general  rule  certainly  is,  that  for  wrongs 
against  the  public  generally,  whether  actually  committed  or 
only  apprehended,  the  remedy,  whether  civil  or  criminal,  is 
by  a  prosecution  instituted  by  the  state,  in  its  political  charac- 
ter." He  then  proceeds  to  illustrate  the  principle  by  cases  of 
nuisance,  and  says :  "  Common  or  public  nuisances,  which 
are  such  as  are  inconvenient  or  injurious  to  the  whole  com- 
munity in  general,  are,  as  all  are  aware,  indictable  only,  and 
not  actionable.  *  *  *  Where  the  act  complained  of,  or 
which  is  apprehended,  besides  being  a  public  nuisance,  is 
specially  injurious  to  a  private  person,  he  may  maintain  an 
action,  or  a  bill  for  an  injunction,  in  his  own  name." 

After  referring  to  several  cases,  the  judge  proceeds :  "  These 
cases  are  sufficient  to  show  the  principle  upon  which  the 
courts  act  in  this  class  of  cases.  In  the  present  case,  no 
difficulty  of  the  kind  referred  to  arises.  The  act  of  the  super- 
visors has  no  bearing' upon  the  plaintiffs'  individual  interests. 
Whatever  interest  they  have  in  the  question  belongs  to  them 
only  as  citizens  and  members  of  the  community." 

On  the  principle  above  stated,  the  court  held  that  the 
plaintiffs  could  not  in  that  case  maintain  their  action.  But 
here  the  plaintiff  complains  of  a  special  injury  to  himself,  not 
as  a  "  member  of  the  state,"  and  in  common  with  the  rest  of 
the  community,  but  individually,  he,  alone,  is  affected  by  the 
acts  complained  of,  done  and  to  be  done ;  and  therefore,  on 
the  principle  of  the  same  case,  he  may  maintain  the  action. 

But  it  may  be  said  that  the  right  to  maintain  an  action  on 
the  equity  side  of  the  courts,  in  such  case,  is  modified  by  the 
question  whether  the  plaintiff  has  an  adequate  remedy  at 
law.  To  that  effect  is  the  case  of  Hay  wood  agt.  The  City  of 
Buffalo  (4  Kern.,  534). 
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The  court  in  that  case,  after  laying  down  the  general  rule 
that  where  a  matter  is,  prima  facie^  one  of  legal  cognizance, 
a  court  of  equity  will  not  take  cognizance  of  it,  recognize  the 
existence  of  several  exceptions,  one  of  which  is,  "  Where 
the  proceeding  in  the  subordinate  tribunal  will  necessarily 
lead  to  a  multiplicity  of  suits." 

This,  we  insist,  is  the  case  here,  and  with  that  view  we 
have  brought  this  action,  to  have  the  rights  of  the  parties 
settled  in  one  suit,  rather  than  be  compelled  to  bring  an 
action  at  law  from  time  to  time,  for  an  interminable  period, 
whenever  a  new  tax  shall  be  collected. 

It  stands  admitted  as  a  fact,  that  "defendants  intend  to 
proceed,  and  will  proceed,  unless  restrained  by  this  court, 
from  time  to  time  to  assess  and  tax  "  plaintiff  and  his  property 
for  the  purposes  aforesaid,  and  unless  this  court  intervene, 
and  settle  the  rights  of  the  parties,  an  interminable  series  of 
trespass  suits  is  before  them. 

It  is  on  this  very  principle  that  this  court,  when  it  has 
obtained  jurisdiction  of  a  cause  for  any  purpose,  will  retain 
jurisdiction  for  the  purpose  of  doing  complete  justice  between 
the  parties. 

The  court  has,  by  the  default  of  defendant,  obtained  such 
jurisdiction.  The  cause  is  before  the  court.  On  the  principle 
of  avoiding  a  multiplicity  of  suits,  this  court  will  not  turn 
the  plaintiff  over  to  a  court  of  law,  and  compel  a  new  suit. 

"  In  many  cases  the  courts  of  ordinary  jurisdiction  admit, 
at  least  for  a  certain  time,  of  repeated  attempts  to  litigate  the 
same  question.  To  put  an  end  to  the  oppression  occasioned 
by  the  abuse  of  this  privilege,  the  courts  of  equity  have 
assumed  jurisdiction."  Repeated  actions  of  ejectment  for 
same  premises  instanced,  Mitford  PI.  (143,  144).  This  case 
stands  on  the  same  principle.  The  repeated  actions  have  not 
yet  been  brought,  but  it  is  admitted  that  they  will  be,  and 
the  repetition  of  actions  was  necessary  only  to  show  that 
others  would  continue  to  be  brought.  This  appearing  now, 
we  are  in  the  same  situation  as  we  should  be  after  having 
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been  compelled  to  bring  several  trespass  suits  to  recover  for 
our  property  illegally  taken,  after  a  decision  in  our  favor. 

It  is,  we  submit,  therefore,  a  case  eminently  proper  for  this 
court,  sitting  as  a  court  of  equity,  to  take  cognizance  of  and 
decide. 

And  yet,  if  the  court  should  think  otherwise  on  the  merits, 
still  we  most  confidently  insist  that  we  are,  by  reason  of 
defendant's  default,  for  the  reasons  submitted  under  our  first 
point,  entitled  to  the  relief  demanded  in  our  complaint. 

WRIGHT,  J. — The  plaintiff,  resided  and  had  real  and  per- 
sonal property  liable  to  taxation  for  village  purposes,  within 
the  village  of  Owego,  as  its  limits  were  established  by  an  act 
of  legislature,  passed  in  April,  1857.  The  proper  corporate 
authorities  assessed  against  him  a  tax  of  some  forty  dollars, 
for  the  payment  of  the  debts  and  expenses  of  the  corporation, 
and  were  proceeding  to  collect  such  tax  when  he  brought  his 
action  to  restrain  its  collection,  and  also  to  restrain  the  cor- 
poration from  assessing  and  taxing  his  property  for  like  pur- 
poses in  the  future.  The  general  grounds  stated  in  the  com- 
plaint for  the  relief  demanded  was,  that  the  tax  was  illegal 
and  void. 

The  facts  alleged  were  substantially  these : 

In  April,  1851,  the  legislature  passed  an  act  declaring  what 
should  constitute  the  territorial  limits  of  the  village  of  Owego, 
and  prescribing  the  powers  of  the  corporation  as  to  taxation, 
and  the  mode  of  exercising  them.  In  April,  1854,  another 
act  was  passed  amendatory  of  the  former  one,  in  which  the 
territorial  limits  of  the  village  were  changed  again,  and  the 
taxing  powers  of  the  corporation  enlarged.  The  plaintiff  was 
not  a  resident  within  the  village,  as  its  limits  were  established 
by  these  acts,  and  much  the  larger  part  of  his  real  estate  was 
situated  outside  of  them.  In  April,  1857,  the  legislature 
passed  another  act  entitled  "  An  act  enlarging  the  boundaries 
of  the  village  of  Owego,  in  the  county  of  Tioga."  The  first 
section  declared  that  "  the  territory  within  the  following  limits 
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(describing  them)  shall  constitute  the  village  of  Owego." 
The  second  section  declared  that  "  the  provisions  of  any  act 
heretofore  passed,  which  are  inconsistent  with  this  act,  are 
hereby  repealed."  Both  the  plaintiff  and  his  property  are 
within  the  limits  of  the  village,  as  established  by  the  latter 
act.  The  act  was  passed  without  the  consent  and  against  the 
remonstrance  of  the  plaintiff,  and  it  is  assumed  (from  the  fact 
that  the  secretary  of  state  in  the  publication  of  it  did  not, 
after  the  bill  became  a  law,  add  the  words,  "  three-fifths  being 
present " ),  that  it  did  not  have  its  final  passage  when  three- 
fifths  of  all  the  members  elected  to  each  house  were  present. 
Prior  to  the  passage  of  the  act  of  1857  the  village  of  Owego 
contracted  debts  for  various  purposes,  which  debts,  or  a  part 
thereof,  the  corporation  owed  at  the  time  of  the  passage  of 
such  act. 

At  an  annual  election  for  village  officers,  held  on  the  5th 
January,  1858,  the  meeting  of  electors,  by  resolution,  directed 
to  be  raised  by  tax,  on  the  village,  for  village  purposes,  the 
sum  of  $1,000.  The  only  estimate  of  the  moneys  necessary 
to  be  raised  during  the  year  then  next  ensuing,  which  was 
prepared  by  the  trustees  and  submitted  to  the  meeting,  being 
a  general  one,  that  it  would  be  necessary  to  raise  by  tax  for 
the  year  1858,  to  pay  the  debts  and  current  expenses  of  the 
corporation,  the  sum  of  $1,000,  and  not  an  estimate  in  detail 
showing  the  sums  necessary  for  each  object  of  expenditure. 
On  the  4th  February,  1858,  the  board  of  trustees,  by  vote, 
ordered  that  the  sum  of  $2,767  be  raised  by  tax,  for  debts 
and  expenses,  of  which  amount  the  sum  of  $1,757  was  for  an 
indebtedness  which  had  accrued  and  was  incurrred  prior  to 
the  passage  of  the  act  of  April,  1857. 

Immediately  after  the  said  sum  of  $2,767  had  been  ordered 
to  be  raised  by  tax,  the  assessors  of  the  village  proceeded  to 
make  a  valuation  of  the  estates,  real  and  personal,  subject  to 
taxation,  within  the  boundaries  specified  in  the  act  of  April, 
1857,  as  constituting  the  village  of  Owego,  including  therein 
the  taxable  property  within  such  boundaries,  and  prepared 
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an  assessment  roll  thereof  assessing  the  whole  of  said  sum  of 
$2,767,  and  assessed  and  taxed  the  property  of  the  plaintiff 
the  sum  of  forty  dollars  and  seven  cents,  as  the  proportion 
to  be  paid  by  him  of  that  sum.  On  the  23d  February,  1858, 
the  assessors  annexed  a  warrant  to  the  assessment  roll  com- 
manding the  collector  of  the  village  to  receive  and  collect 
from  the  plaintiff  the  tax  of  forty  dollars  and  seven  cents, 
and  the  collector,  under  and  by  virtue  of  such  warrant,  in  pro- 
ceeding to  collect  such  tax,  levied  on  and  seized  a  horse  of 
the  plaintiff  of  the  value  of  $150,  to  satisfy  the  same.  It  is 
from  the  warrant  in  the  plaintiff's  complaint  that  the  defend- 
ant claims  the  right  and  authority  under  the  several  provisions 
of  the  acts  of  1851,  1854  and  1857,  to  tax  the  property  of  the 
plaintiff  situated  without  the  limits  of  the  village  of  Owego, 
as  established  by  the  act  of  1854,  but  within  such  limits  as 
established  by  the  act  of  1857,  to  assist  in  paying  not  only 
the  debts  and  expenses  incurred  and  to  be  incurred  by  the 
corporation  after  the  passing  of  the  act  of  1857,  enlarging  the 
village  boundaries,  but  also  the  debts  incurred  and  owing  by 
the  village  prior  to  the  passage  of  such  acts ;  and  it  is  charged 
that  the  corporation  intends  to  proceed,  and  will  proceed, 
unless  restrained  by  the  court,  not  only  to  collect  the  tax 
already  assessed  against  the  plaintiff's  property  and  levied  on 
his  horse,  but  from  time  to  time  to  assess  and  tax  his  property 
for  the  purposes  aforesaid.  There  is  no  allegation  in  the  com- 
plaint charging  or  imputing  to  the  defendant  any  fraud  in 
causing  the  tax  to  be  levied  and  raised ;  nor  is  it  alleged  or 
pretended  that  the  acts  of  the  defendant  will  lead  to  a  multi- 
plicity of  suits;  nor  is  it  essential  that  the  plaintiff  will  suffer 
an  irreparable  injury  ;  nor  does  the  complaint  show  that  the 
plaintiff  has  not  a  perfect  remedy  at  law.  Indeed,  it  shows 
affirmatively  that  he  has,  for  if  the  tax  of  which  he  complains 
was  illegally  assessed,  or  the  village  authorities  assumed  to 
assess  him  as  a  resident  of  the  corporation,  when  in  fact  he 
was  not,  their  acts  were  void  or  voidable,  and  against  which 
the  plaintiff  had  an  adequate  remedy  at  law. 
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The  question  involved  is  one  merely  of  power  in  the  cor- 
poration to  tax  the  plaintiff  for  village  purposes,  and  if  the 
power  does  not  exist,  or,  if  existing,  the  particular  assessment 
was  illegal,  he  has  a  complete  legal  remedy.  Conceding  the 
facts  stated  in  the  complaint  to  be  true,  I  am  of  opinion  that 
they  were  not  sufficient  to  constitute  either  a  legal  or  equit- 
able cause  of  action.  It  cannot  be  claimed  that  the  plaintiff 
would  have  any  remedy  at  law  if  the  tax  of  which  he  com- 
plains was  legally  imposed.  "Whether  the  tax  was  legal  or 
illegal  depended  on  the  question  of  corporate  authority,  and 
whether  he  was  an  inhabitant  of  and  property-holder  within 
the  corporation.  The  tax  was  assessed  and  levied  under  the 
provisions  of  the  acts  of  1851  and  1854,  relating  to  the  village, 
and  the  assessment  was  partly  for  debts  incurred  before  the 
enlargement  in  185T  of  the  boundaries  of  the  corporation, 
and  partly  to  meet  the  expenses  for  village  purposes  subse- 
quently. 

The  act  of  1851,  which  purports  to  amend  the  several  acts 
incorporating  the  village,  provided  that  ten  days  before  each 
annual  election  the  board  of  trustees  shall  prepare  an  estimate 
of  the  moneys  necessary  and  proper  to  be  raised  during  the 
year  then  next  ensuing  to  pay  the  debts  and  expenses  of 
the  corporation,  and  at  such  annual  election  the  same  should 
be  submitted  by  the  president  or  other  presiding  officer  to 
the  meeting  of  electors,  and  such  meeting  may  thereupon,  by 
resolution,  direct  to  be  raised  by  tax  on  the  village,  for  pay- 
ing the  corporate  debts  and  expenses,  a  sum,  not  exceeding 
$1,000  in  any  one  year,  as  they  should  deem  necessary  and 
proper  (Laws  of  1851,  ch.  11,  §§  33,  34).  This  estimate  was 
prepared  for  1858,  and  submitted  to  the  meeting  of  the 
electors.  It  was  not  an  estimate  in  detail  showing  the  sums 
necessary  for  each  object  of  expenditure,  but  a  general  esti- 
mate that  the  sum  of  $1,000  would  be  required  to  be  raised 
by  tax  for  the  year  1858  to  pay  the  debts  and  expenses  of  the 
corporation.  The  meeting  of  electors  voted  a  tax  of  $1,000, 
and  it  was  put  into  the  assessment.  It  is  contended  that  this 
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estimate  made  by  the  board  did  not  fulfill  the  requirements 
of  the  law,  it  being  a  mere  statement  of  a  gross  amount,  and 
that  consequently  the  electors  had  no  authority  to  vote  the 
tax.  I  am  clearly  of  the  opinion  that  the  position  is  unsound 
and  that  the  meeting  of  electors  was  not  divested  of  authority. 
The  estimate  was  a  substantial  fulfillment  of  the  statute 
requirement,  and  was  sufficient.  It  could  hardly  have  been 
contemplated  that  the  trustees  should  make  a  detailed  esti- 
mate of  each  of  the  sums  necessary  for  each  object  of  expen- 
diture, for  this  would  be  often  quite  impracticable,  but  if  it 
was  required  the  omission  would  not  deprive  the  electors  of 
authority  to  vote  the  tax.  Such  authority  does  not  depend 
upon  the  form  in  which  the  estimate  is  prepared  and  sub- 
mitted to  them  by  the  board  of  trustees.  This  disposes  of  the 
first  objection,  that,  measured  by  the  provisions  of  the  act  of 
1851,  the  tax  was  illegal. 

But  it  is  urged  that 'if  the  tax  was  legally  imposed,  as 
respected  those  within  the  limits  of  the  village,  as  defined  by 
acts  of  1851  and  1854,  the  defendant  was  without  authority 
to  tax  the  plaintiff,  at  least  to  pay  the  debts  of  the  corpora- 
tion that  accrued  before  the  passage  of  the  act  enlarging  its 
boundaries.  The  plaintiff  was  not  a  resident  or  property- 
holder  within  the  limits  of  the  corporation  before  the  passage 
of  the  act  of  1857,  but  if  that  act  was  valid  and  operated  to 
amend  the  village  charter,  he  became  such  by  force  of  it.  It 
is  not  denied  that  if  it  was  constitutionally  enacted,  and  is  to 
be  considered  an  amendment  of  the  village  charter,  and  not  a 
new  act  of  incorporation,  being  itself  the  only  charter  of  the 
village  thereby  incorporated,  the  plaintiff  and  his  property 
were  brought  within  the  corporation.  It  is  contended,  how- 
ever, that  it  is  not  an  amendment  of  the  charter,  but  an  inde- 
pendent act  carrying  with  it  to  the  new  territory  none  of  the 
provisions  of  the  charter,  but  that  if  it  is  to  be  treated  as  an 
amendment  then  it  is  unconstitutional  and  void.  Neither  of 
these  positions  are  tenable.  It  is  manifest  that  it  was  not 
the  legislative  intention,  by  the  act  of -1857,  to  create  any 
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new  municipal  corporation,  investing  it  with  no  powers  what- 
ever. The  village  of  Owego  is  recognized  as  an  existing 
organization,  and  all  the  act  assumes  to  do  is  to  enlarge  its 
boundaries.  The  title  declares  its  object,  and  the  second  sec- 
tion repeals  the  provisions  of  any  act  theretofore  passed  incon- 
sistent with  it.  All  that  was  inconsistent  with  it  were 
existing  acts  that  related  to  the  boundaries,  and  the  acts  of 
1851  and  1854  with  this  exception  remained  unaltered.  It 
seems  to  me  that  it  would  be  absurd  to  hold  that  it  was  the 
intention  of  the  legislature,  and  that  was  the  effect  of  the 
enactment  to  create  a  new  corporation  by  the  name  of  the  vil- 
lage of  Owego,  conferring  on  it  no  powers  whatever,  while 
such  a  corporation  already  existed  with  complete  powers  for 
municipal  government.  The  title  is,  "  An  act  enlarging  the 
boundaries  of  the  village  of  Owego,  in  the  county  of  Tioga." 
The  title  or  preamble  of  a  statute  may  be  said  to  be  no  part 
of  it,  but  it  may  be  used  to  enable  the  courts  to  arrive  at  the 
intention  of  its  framers.  The  intention  was  clearly  in  this 
case  to  amend  the  old  charter,  and  not  to  create  a  new  corpo- 
poration,  with  none  of  the  powers  of  a  municipal  organization. 
Equally  groundless  are  the  objections  to  the  constitution- 
ality of  the  act.  These  are  twofold.  1st.  That  the  legislature 
has  no  constitutional  authority  to  impose  or  authorize  the 
defendant  to  impose  a  tax  upon  persons  or  property  thus 
brought  into  the  corporation  against  their  consent  to  pay  its 
existing  debts  ;  and  second,  that  the  act  was  passed  in  viola- 
tion of  the  constitutional  provision  that  "  on  the  final  passage 
in  either  house  of  the  legislature  of  every  act  which  imposes, 
continues  or  revives  a  tax,  or  creates  a  debt  or  charge,  the 
question  shall  be  taken  by  yeas  and  nays,  and  three-fifths  of 
all  the  members  elected  to  such  house  shall,  in  such  cases,  be 
necessary  to  constitute  a  quorum  therein"  (Con.,  art.  7,  §  14). 
With  regard  to  the  first  objection  it  is  enough  to  say  there 
is  no  constitutional  limitation  upon  the  legislative  power  to 
tax  the  persons  and  property  of  individuals  within  the  state. 
The  power  may  be  executed  as  well  to  pay  debts  incurred 
VOL.  XLV  33 
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before  the  property-holder  comes  within  its  jurisdiction,  as 
those  incurred  afterward  when  a  municipal  corporation  is 
created,  and  the  state  confers  upon  it  a  portion  of  its  taxing 
power  to  raise  money  for  municipal  purposes.  The  property- 
holder  within  the  limits  of  the  corporation  is  subject  to  tax- 
ation without  regard  to  the  question  when  the  liabilities  were 
contracted  to  discharge  which  the  tax  is  imposed.  He  can- 
not be  liable  to  be  assessed  to  pay  off  and.  discharge  liabilities 
of  the  city  or  village  incurred  after  he  shall  become  a  resident, 
and  exempt  from  taxation  for  debts  previously  legally  incurred 
for  city  or  village  purposes.  As  well  might  a  person  from 
another  state  settling  in  ours,  and  bringing  with  him  a  large 
amount  of  property,  subject  to  taxation,  object  to  being  taxed 
to  pay  the  debts  of  this  state  that  had  been  previously 
incurred. 

Nor  is  there  any  force  in  the  objection  that  the  act  of  1857 
had  its  final  passage  when  three-fifths  of  all  the  members 
elected  to  each  house  were  not  present,  even  if  the  averment 
of  the  complaint  were  sufficient  to  raise  the  constitutional 
point.  The  legal  presumption  is,  that  the  law  received  the 
constitutional  vote  required,  and  that  the  requisite  number 
were  present  at  its  passage,  although  the  certificate  of  the 
secretary  of  state  may  be  wanting  in  his  publication  of 
the  law,  and  if  it  is  designed  to  raise  that  question  it  must  be 
expressly  put  in  issue  by  the  pleading.  The  complaint  con- 
tains no  express  averment  that  three-fifths  of  all  the  members 
elected  to  each  house  were  not  present  on  the  final  passage 
of  the  bill.  It  alleges  that  in  the  publication  by  the  secretary 
of  state  of  the  act,  the  secretary  has  not,  after  stating  when 
the  bill  became  a  law,  added  the  words,  three-fifths  being 
present,  but  said  words  are  absent  from  said  law  as  published, 
and  nowhere  appear  in  such  publication,  and  the  plaintiff 
thereupon  avers  that  said  bill  did  not  pass  when  three-fifths 
of  all  the  members  elected  to  each  house  were  present  on  the 
final  passage  thereof.  This  is  not  an  express  averment  of  the 
fact  that  the  requisite  number  of  members  were  not  present 
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at  its  passage.     The  plaintiff  avers  that  the  bill  did  not  pass 

I:  o  J-  -i- 

when  three-fifths  were  present,  because  in  the  publication 
of  it  by  the  secretary  of  state  the  words  "  three-fifths  being 
present "  nowhere  appear  in  such  publication.  But  it  was, 
not  required  that  three-fifths  of  the  members  should  be  pre- 
sent at  the  final  passage  of  the  act.  It  simply  enlarged  the 
territorial  bounds  of  the  village.  It  imposed  no  tax,  nor  did 
it  continue  or  revive  one,  or  create  a  debt  or  charge  within 
article  7,  §  14  of  the  constitution.  The  acts  that  authorize 
the  imposition  of  the  tax  were  passed  in  April,  1851,  and 
April,  1854,  and  were  applicable  to  then  present  boundaries, 
but  on  the  15th  April,  1857,  the  act  last  mentioned  became  a 
part  and  parcel  of  the  acts  of  1851  and  1854,  and  was  then  on 
that  day  read  and  so  construed  together  as  one  entire  act. 
Such  was  the  Igal  effect. 

I  am  of  the  opinion,  therefore,  that  the  complaint  did  not 
set  forth  either  a  legal  or  equitable  cause  of  action.  But  if  I 
am  mistaken  in  the  opinion  that  the  complaint  does  not  show 
an  illegal  assessment  of  the  plaintiff,  it  is  conclusively  settled 
in  this  state  that  an  action  will  not  lie  to  restrain  the  collec- 
tion of  a  tax  unless  the  case  were  brought  within  some  acknow- 
ledged head  of  equity  jurisdiction  ( Moore  agt.  Smidley  6  John. 
Ch.,  28 ;  Wiggin  agt.  The  Mayor,  etc.,  of  New  York,  9  Paige^ 
16 ;  Van  Dorn  agt.  The  Same,  id.,  388 ;  The  Mayor  of 
Brooklyn  agt.  Meneserole,  26  Wend.  E.,  132 ;  The  N.  Y.  Life 
Insurance  Co.  agt.  The  Supervisors  of  the  City  of  New  York, 
4  Duer,  192  ;  Haywood  agt.  The  City  of  Buffalo,  4  Kernan, 
534 ;  Susqiiehanna  Bank  agt.  Supervisors  of  Broome  County, 
25  N.  Y.,  312).  In  Wilson  agt.  The  Mayor  of  New  York, 
where  the  plaintiff  had  been  taxed  in  the  city  of  New  York 
for  personal  property  while  he  was  a  resident  of  the  state  of 
Connecticut,  and  he  commenced  the  action  to  restrain  the 
collection  of  the  amount  at  the  June  term,  1861,  the  court 
considered  the  point  of  jurisdiction  so  well  settled  that  on. 
the  argument  of  the  appeal  we  gave  judgment  against,  the 
plaintiff,  reversing  the  judgment  of  the  New  York  common 
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pleas.  There  is  no  allegation  in  the  complaint  under  considera- 
tion bringing  the  case  within  any  acknowledged  head  of  equity 
jurisdiction.  The  charge  that  the  corporation  intend  to  pro- 
ceed, and  will  proceed  unless  restrained,  not  only  to  collect 
the  tax  in  question,  but  from  time  to  time  to  assess  and  tax 
the  plaintiff's  property  for  similar  purposes,  amounts  to 
nothing  in  that  direction.  Courts  of  equity  assume  jurisdic- 
tion when  there  might  otherwise  be  a  multiplicity  of  suits, 
and  the  right  had  been  once  settled  at  law,  but  that  is  not 
this  case.  Here  no  right  has  been  litigated  or  settled  in  a 
court  of  law,  and  it  cannot  be  pretended  that  additional  suits 
are  to  be  prevented  by  a  judgment  in  this  action  in  the 
plaintiff's  favor.  That  the  corporation  may  again  assess  and 
tax  his  property  for  village  purposes  is  no  ground  for  equitable 
jurisdiction. 

It  remains  to  be  considered  whether  after  the  defendant 
was  in  default  by  not  demurring  or  answering,  and  the  plain- 
tiff applied  for  the  relief  demanded  in  his  complaint,  the 
court  erred  in  denying  it.  It  seems  that  upon  the  application 
the  defendant  appeared  to  oppose  the  motion,  and  after 
hearing  the  counsel  for  the  respective  parties  it  was  denied. 
I  have  no  difficulty  on  this  point.  This  was  an  equitable 
action,  and  although  no  demurrer  or  answer  was  interposed, 
the  plaintiff  was  not  entitled  to  the  judgment  asked  for  in  his 
complaint  as  a  matter  of  course.  The  Code  provides  that  in 
such  action,  upon  a  failure  to  answer,  application  shall  be 
made  to  the  court  for  the  relief  demanded  in  the  complaint 
(Code,  §  246).  This  is  in  accordance  with  the  practice  of 
the  late  court  of  chancery,  for  in  that  court,  when  the  bill 
was  taken  pro  confesso,  the  cause  had  to  be  brought  to  a 
hearing  the  same  as  when  an  answer  was  put  in,  and  it  was 
not  the  practice  of  the  court  to  allow  the  plaintiff  to  take  a 
decree  according  to  the  prayer  of  his  bill,  nor  was  he  per- 
mitted to  draw  up  the  decree.  The  defendant  in  this  case 
admitted  nothing  by  a  failure  to  answer  but  the  truth  of  the 
facts  alleged  against  him.  By  the  default  the  right  was  not 
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waived  to  appear  and  object  to  the  jurisdiction  of  the  court, 
and  that  the  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  Code  expressly  reserves  the 
right  to  a  defendant,  though  the  objection  be  not  taken  either 
by  demurrer  or  answer  (Code,  §  148).  If  the  defect  in  the 
complaint  be  that  it  does  not  set  forth  an  equitable  cause  of 
action  and  entitle  the  plaintiff  to  the  relief  demanded,  it  is 
one  that  cannot  be  cured,  and  would  not  be  waived  by  any 
pleading,  and  I  think  the  objection  could  be  raised  at  any 
time  when  the  parties  are  before  the  court  at  a  special  or 
general  term.  But  if  it  was  that  a  default  in  answering 
would  afterward  preclude  a  defendant  from  objecting  that  the 
complaint  does  not  state  a  case  within  the  appropriate  juris- 
diction of  a  court  of  equity,  it  would  not  necessarily  follow 
that  the  denial  of  the  application  in  this  case  for  the  relief 
demanded  in  the  complaint  was  erroneous.  It  is  a  fundamental 
rule,  says  judge  STORY,  which  is  always  indispensable  to 
be  observed,  that  the  bill  must  state  a  case  within  the  appro- 
priate jurisdiction  of  a  court  of  equity.  If  it  fails  in  this 
respect  the  error  is  fatal  in  every  stage  of  the  cause,  and  can 
never  be  cured  by  any  waiver  or  course  of  proceeding  of  the 
parties,  for  consent  cannot  confer  a  jurisdiction  not  vested  by 
law*(Story's  Eq.  Pleading,  §§  10,  31).  Where  the  case,  as 
presented  by  the  plaintiff,  shows  a  want  of  jurisdiction  in  the 
court  (though  the  defendant  by  his  course  of  proceeding  may 
have  waived  the  right  to  raise  the  objection),  there  can  be  no 
doubt  of  the  power  of  the  court  ex  meio  motio  to  refuse  the 
relief  asked  for.  If  the  court  has  not  jurisdiction  of  the 
subject  of  this  action,  it  is  eminently  proper  that  it  should 
not  be  usurped,  and  the  application  for  relief,  though  even 
ex  pcvrte,  ought  to  be  denied.  That  was  this  case.  The  order 
of  the  supreme  court  should  be  affirmed. 
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SUPEEME  COURT. 

ZAOHAKIAH  E.  SIMMONS  agt.  BENJAMIN  WOOD,  HENRY  CATLIN 

and  others. 

A  trust  deed  was  made  and  executed,  in  October,  1863,  between  the  parties 
hereto  —  plaintiff  and  defendants,  Richard  France,  William  C.  France, 
Zachariah  E.  Simmons,  Benjamin  Wood  and  Charles  H.  Murray  of  the 
first  part,  and  Zachariah  E,  Simmons,  Lewis  Davis  and  Charles  H.  Murray 
of  the  second  part,  in  which  it  was  recited  that  the  parties  of  the  first  part 
had  assigned  to  the  parties  of  the  second  part  certain  lottery  grants, 
privileges  and  franchises,  and  also  certain  printing-presses,  platea,  types, 
material  appurtenant  thereto,  and  other  personal  property,  as  set  forth 
in  three  several  assignments,  which  by  the  trust  deed  were  declared  to 
be  made  to  said  Simmons,  Davis  and  Murray,  as  trustees  for  certain 
purposes  therein  specified,  and  to  hold  the  same  for  ten  years  from  Sep- 
tember 1,  1863,  and  for  that  time  to  conduct  and  carry  on  the  business 
according  to  their  best  ability  and  discretion,  and  at  the  end  of  the  ten 
years  to  reassign  the  grants,  privileges  and  property  unto  the  respective 
parties  by  whom  they  had  been  assigned,  subject  however  to  the  rev,oca- 
tion  of  the  trust  as  described  in  the  deed. 

After  stating  what  proportion  of  the  profits  of  the  business  each  one  was 
to  have,  and  his  consequent  interest  therein,  it  provided  that  during  the 
term  the  parties  representing  seventy-five  per  cent  of  the  interest  might 
revoke  the  trust,  by  written  notification  to  the  trustees,  whereupon  it 
should  become  the  duty  of  the  trustees  forthwith  to  wind  up  and  settle 
the  trust  business  and  reassign  the  grants  and  property  to  said  parties, 
by  whom  they  were  conveyed,  or  their  legal  representatives. 

On  the  15th  December,  1869,  the  plaintiff,  Simmons,  verified  his  complaint 
in  this  action,  in  which  he  asserted  that  the  business  under  the  trust 
deed  to  that  date,  had  been  terminated  by  the  parties  who  owned  and 
'represented  seventy-five  per  cent  of  the  divisible  interests  in  pursuance 
of  the  trust  deed.  That  the  business  was  fully  legalized  in  and  by  cer- 
tain states  which  had  authorized  the  lottery  grants,  and  that  as  property 
having  the  same  nature  as  other  personal  property  recognized  by  those 
states,  it  was  of  great  pecuniary  value. 
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On  the  16th  December,  1869,  late  at  night,  on  this  complaint  and  affidavit 
an  ex  parte  order  was  obtained  from  Mr.  justice  GEORGE  G.  BARNARD 
of  the  supreme  court,  appointing  John  Morrisey  a  receiver  of  all  the 
property  appertaining  to  the  business,  and  directing  all  parties  to  assign 
their  interests  to  the  receiver,  he  having  full  power  and  authority  to  dis- 
pose of  such  property  at  public  or  private  sale,  subject  to  the  orders  of 
the  court ;  also  said  order  contained  an  injunction  against  all  the  defend- 
ants from  interfering  with  such  property  and  business. 

On  the  morning  of  the  17th  December,  1869,  before  any  of  the  defendants 
knew  of,  or  had  been  served  with  the  summons  in  this  action,  the 
receiver,  Morrisey,  sold  the  grants  and  property  referred  to.  in  the  order 
at  private  sale,  in  the  lobby  of  the  Hoffman  House,  for  the  price  of 
$25,000,  of  which,  $5,000  were  cash,  and  the  residue  secured  by  the  notes 
of  the  purchaser,  William  L.  Simmons,  a  brother  of  the  plaintiff,  payable 
at  different  times,  from  four*  months  to  two  years. 

This  motion  includes  not  only  an  application  to  vacate  the  order  appoint- 
ing the  receiver,  but  also  to  set  aside  the  sale  made  by  him,  and  also  to 
set  aside  a  subsequent  order,  substituting  Felix  McClosky  as  receiver  in 
place  of  Morrisey  —  notice  of  the  application  having  been  given  to  the 
plaintiff's  attorney,  to  the  receiver,  Morrisey,  and  to  William  L. 
Simmons,  the  purchaser  at  the  receiver's  sale. 

Held,  that  no  transfer  of  the  interests  sold  could  properly  be  made  by  the 
receiver  until  his  report  of  sale  was  made,  and  an  order  of  confirmation 
granted  on  notice  to  the  parties  who  had  appeared  in  the  action.  Any 
transfer  before  such  confirmation  would  be  unauthorized,  and  any  pay- 
ment by  the  purchaser  before  an  order  confirming  the  sale  would  be  at 
the  risk  of  the  purchaser. 

Held,  also,  that  there  was  no  case  for  a  receiver  upon  the  complaint  and 
affidavit.  The  utmost  which  judicial  discretion  should  have  authorized 
was  an  order  to  show  cause,  so  that  defendants  could  have  been  heard. 

If  the  deed  had  been  set  forth  in  the  complaint,  it  would  have  been  dis- 
covered that  no  receiver  was  proper,  and  that  on  a  revocation  of  the 
trust  the  trustees  were  empowered  to  wind  up  the  existing  business,  and 
required  to  retransfer  the  property. 

Held,  that  the  order  for  the  receiver,  obtained  as  it  was  late  at  night,  and 
the  private  sale  made  next  morning  by  the  receiver,  without  notice  to 
the  defendants,  Wood  and  Colton,  were  fraudulent  steps  as  against  them 
and  should  be  set  aside. 

Held,  also,  that  no  judicial  sanction  should  be  given  to  the  exploit  which 
has  resulted  in  a  supposed  judicial  sale,  that  cannot  Jbe  characterized 
otherwise  than  as  unjustifiable,  and  made  under  such  circumstances  as 
will  prevent  confirmation  by  the  court.  It  was  too  plain  for  argument 
that  such  a  sale  should  be  set  aside. 

Various  objections  were  presented  and  urged  to  the  granting  of  the  motion, 
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which  were  examined  by  the  court,  and  decided  adversely  to  the  plain- 
tiff, the  last  of  which  was,  that  lottery  grants  are  not  property  and  are 
forbidden  in  this  state,  and  anything  connected  with  them  was  illegal, 
worthless  and  void. 

Held,  that  it  is  a  principle  as  old  as  the  common  law,  that  courts  ought 
not  to  lend  their  aid  in  compelling  the  performance  of  contracts  which 
arise  ex  turpi  causa;  that  whenever  a  contract  or  transaction  is  tainted 
with  turpitude  it  cannot  be  enforced.  But  if  it  is  sought  to  apply  these 
and  similar  principles  to  the  claims  made  by  the  defendants,  Wood  and 
Colton,  in  respect  of  the  lottery  grants,  etc.,  which  are  the  subject  of 
the  action,  does  it  not  equally  apply  to  the  plaintiff ;  and  what  right  had 
he  therefore  to  call  on  the  court  to  appoint  a  receiver  ? 

Whatever  may  be  said  of  the  lottery  grants  and  franchises,  there  was  other 
property  set  forth  in  the  deed  of  trust  and  referred  to  in  the  complaint, 
covered  by  the  order  and  made  the  subject  of  the  sale,  which  came 
within  the  protection  of  law,  although  its  chief  value,  probably,  con- 
sisted in  the  use  to  which  it  was  applied  in  the  lottery  business. 

Lottery  grants  and  franchises  were  based  on  certain  statutes  of  Missouri, 
Kentucky,  Delaware  and  Georgia,  and  were  lawful  grants  and  property 
according  to  the  laws  of  those  states,  as  was  formerly  the  case  under  the 
statute  laws  of  this  state,  but  which  are  now  repealed,  and  lotteries  are 
now  prohibited  here  as  contrary  to  morality  and  public  good. 

While  it  must  be  admitted  the  business  of  lotteries,  which  the  above  named 
states  license,  could  not  be  lawfully  carried  on  here,  still  it  would  seem 
that  when  the  grants  are  the  subject  of  litigation  in  this  state  the  courts 
here,  within  the  rule  of  comity,  would  extend  to  them  protection  as 
rights  of  the  states  which  created  them. 

New  York  Special  Term,  June,  1873. 

MOTION  by  defendants  Wood  and  Colton,  to  vacate  certain 
orders  appointing  receivers,  and  to  vacate  a  sale  made  by  John 
Morrisey,  as  receiver  of  lottery  grants  and  franchises,  and 
other  property. 

JAMES  EMOTT  and  H.  F.  PuLTzs,jfor  the  motion. 
J.  K.  PORTER  and  WM.  D.  HENNEN,  opposed. 

FANCHER,  J.  On  the  fourteenth  day  of  October,  1863,  an 
instrument  was  executed  by  and  between  Richard  France, 
"William  C.  France,  Zachariali  E.  Simmons,  Benjamin  Wood 
and  Charles  H.  Murray,  of  the  first  part,  and  Zachariah  E. 
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Simmons,  Lewis  Davis  and  Charles  H.  Murray,  of  the  second 
part.  It  was  recited  in  the  instrument  that  the  parties  of  the 
first  part  had  assigned  to  the  parties  of  the  second  part  cer- 
tain lottery  grants,  privileges  and  franchises,  and  also  certain 
printing-presses,  plates,  types,  material  appurtenant  thereto, 
and  other  personal  property,  as  set  forth  in  three  several 
assignments,  which,  by  said  instrument,  were  declared  to  be 
made  to  said  Simmons,  Davis  and  Murray,  as  trustees,  for 
certain  purposes  therein  specified.  The  said  instrument  or 
trust  deed  authorized  the  trustees  to  hold  the  lottery  grants 
and  privileges,  and  other  property  assigned,  for  ten  years  from 
the  first  day  of  September,  1863,  and  for  that  time  to  conduct 
the  business  thereunder  according  to  their  best  ability  and 
discretion  ;  and  at  the  end  of  the  term  to  reassign  the  grants, 
privileges  and  property  unto  the  respective  parties  by  whom 
they  had  been  assigned,  subject,  however,  to  the  revocation 
of  the  trust  as  hereafter  mentioned. 

The  net  profits  of  the  business  were  to  be  divided  at  the 
end  of  each  month  among  the  parties,  in  the  following  pro- 
portions :  nine  per  centum  of  the  whole  to  William  C.  France ; 
of  the  residue,  thirty-nine  and  three-fourths  per  cent  to 
Benjamin  Wood ;  ten  per  cent  to  Richard  France ;  ten  and 
one-half  per  cent  to  Charles  H.  Murray  ;  and  thirty-nine  and 
three-fourths  per  cent  to  Zachariah  E.  Simmons.  These  pro- 
portions indicate  the  relative  interest  of  the  parties  in  the 
adventure  at  that  time. 

The  trust  deed  provided  that,  during  the  term,  the  parties 
representing  seventy-five  per  centum  of  the  interest  might 
revoke  the  trust,  by  written  notification  to  the  trustees ;  where- 
upon it  should  become  the  duty  of  the  trustees  "  forthwith  to 
wind  up  and  settle  the  business  then  current  under  the  trust 
and  agreement,  and  thereupon  to  reassign  the  said  lottery 
grants,  privileges  and  property,  then  remaining  in  their  hands, 
unto  the  several  parties  by  whom  the  same  were  conveyed  to 
the  trustees,  or  their  legal  representatives." 

By  the  said  trust  deed  it  was  further  agreed  and  declared 
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that  any  lottery  grant  or  franchise,  or  interest  in  any  lottery 
grant  or  franchise,  which  might  thereafter  be  acquired  by  the 
parties  or  any  of  them,  should  be  forthwith  conveyed  to  the 
trustees,  under  the  penalty  of  a  forfeiture  of  his  or  their  por- 
tion of  the  divisible  interest  stated  in  the  tru§t  deed,  and  the 
amount  so  forfeited  should  be  divided  among  the  other  parties. 

On  the  fifteenth  of  December,  1869,  Zachariah  E.  Simmons 
verified  his  complaint  in  this  action,  in  which  he  asserts  that 
the  business  under  the  said  deed  of  October  14,  1863,  and 
under  said  lottery  grants  and  franchises,  had  been  carried  on 
under  the  name  of  C.  H.  Murray  &  Co.  up  to  the  fourth 
December,  1869,  at  which  latter  date  he  alleges  it  was  termi- 
nated by  the  parties  who  owned  and  represented  seventy-five 
per  centum  of  such  divisible  interest,  in  pursuance  of  their 
written  direction  and  notification  to  the  trustees  conformably 
to  the  provisions  of  the  trust  deed. 

The  plaintiff  further  asserts  that  the  business  aforesaid  is 
fully  legalized  in  and  by  certain  states,  which  had  authorized 
the  lottery  grants,  and  that  the  same  were  lawful  property  in 
those  states ;  that  contracts  and  transactions  relating  to  and 
growing  out  of  such  grants  are  upheld  and  sanctioned  by  the 
laws  of  said  states,  and  that  as  property,  having  the  same 
nature  as  other  personal  property,  they  have  been  and  are  of 
great  pecuniary  value. 

The  complaint  contains  an  allegation,  that  whilst  the  said 
"Wood  was  subject  to  the  terms  of  the  trust,  he  acquired  vari- 
ous lottery  grants  and  franchises  which  he  had  refused  to 
assign  to  the  trustees,  although  requested  so  to  do,  and  thereby 
he  had  forfeited  all  his  interest  in  the  grants  and  property, 
and  all  rights  whatever,  held  under  the  said  deed  of  trust. 

Upon  this  complaint,  and  an  affidavit  verifying  the  allega- 
tions contained  therein,  the  plaintiff  procured,  on  the  sixteenth 
of  December,  1869,  from  GEORGE  G.  BARNARD,  one  of  the 
justices  of  the  supreme  court,  an  ex  parte  order  appointing 
John  Morrisey  a  receiver  of  all  the  property  appertaining 
to  the  business  carried  on  under  the  name  of  C.  H.  Murray 
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&  Co.,  and  of  all  the  other  business  referred  to  in  the  com- 
plaint ;  directing  all  parties  to  assign  their  interests  to  the 
receiver,  and  granting  to  him,  as  receiver,  full  power  and 
authority  in  his  discretion,  to  sell  and  dispose  of,  at  public  or 
private  sale,  all  and  singular  the  said  legislative  grants, 
charters,  franchises,  choses  in  action,  estate  and  effects,  and 
the  said  business  and  good-will  thereof,  subject  to  the  orders 
of  this  court ;  and  the  said  order  also  contained  an  injunction 
against  all  the  defendants,  restraining  their  interference  with 
the  said  grants,  business  or  property. 

It  is  asserted  on  this  motion,  and  not  denied,  that  judge 
BARNARD'S  order  was  granted  out  of  court,  late  at  night  of 
the  16th  December;  and  that  on  the  next  morning,  before 
any  of  the  defendants  had  been  served  with  the  summons  or 
knew  of  the  commencement  of  the  action,  the  receiver,  Mor- 
*  rissey,  sold  the  grants  and  property  referred  to  in  the  order 
at  private  sale  in  the  lobby  of  the  Hoffman  House  for  the 
price  of  $25,000,  of  which  $5,000  were  cash  and  the  residue 
secured  by  the  notes  of  the  purchaser,*  William  L.  Simmons, 
a  brother  of  the  plaintiff,  payable  at  different  times  from  four 
months  to  two  years. 

The  summons  in  this  action  was  served  on  the  defendant, 
"Wood,  on  the  seventeenth,  and  on  the  defendant,  Colton,  on 
the  18th  December,  1869.  JSTo  expedition,  which  either  of 
theni  could  employ,  was  available  to  interfere  with  the  sale 
made  by  the  receiver,  for  it  took  place  before  either  was  aware 
of  his  appointment  or  of  the  commencement  of  this  action. 
It  was  stated  on  the  argument  of  this  motion  that  the  sale 
thus  made  by  the  receiver  for  $25,000  covered  an  interest 
which  had,  during  the  preceding  thirteen  months,  yielded 
large  profits,  and,  according  to  the  verified  allegations  of  the 
defendants,  the  price  at  the  sale  was  grossly  inadequate. 

So  soon  as  information  of  the  receivership  was  given  to 
the  defendants  an  order  to  show  cause  why  it  should  not  be 
vacated,  and  containing  a  stay  of  proceedings,  was  procured 
and  served,  and  thereafter  the  motion  was  argued  before 
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judge  CARDOZO  at  special  term,  and  on  the  26th  January, 
1870,  submitted  for  his  decision,  but  he  went  out  of  office 
without  any  decision  of  the  motion. 

On  the  29th  January,  1870,  an  exparte  order  was  obtained 
confirming  the  sale  by  the  receiver,  but  the  order  of  confirma- 
tion was  vacated,  after  argument  by  Mr.  justice  BARRETT,  on 
the  18th  November,  1872. 

After  the  resignation  of  judge  CARDOZO,  leaving  the  motion 
to  vacate  the  receivership  undecided,  a  notice  of  the  present 
motion  was  given,  which  includes  not  only  an  application  to 
vacate  the  order  appointing  the  receiver,  but  also  to  set  aside 
the  sale  made  by  him ;  and  also  to  set  aside  a  subsequent 
order  substituting  Felix  McClosky  as  receiver,  in  place  of 
Morrisey.  Notice  of  the  application  has  been  given  to  the 
plaintiff's  attorney,  to  the  receiver,  Morrisey,  and  to  William 
L.  Simmons,  the  purchaser  at  the  receiver's  sale. 

The  exparte  order  of  December  16,  1869,  appointing  the 
receiver,  contained  an  authority  to  him  to  sell  at  public  or 
private  sale,  in  his  discretion,  the  grants,  franchises  and  pro- 
perty in  question,  with  this  express  reservation,  "subject  to 
the  orders  of  this  court."  No  transfer  of  the  interests  sold 
could,  therefore,  properly  be  made  by  the  receiver  until  his 
report  of  sale  was  made  and  an  order  of  confirmation  granted 
on  notice  to  the  parties  who  had  appeared  in  the  action.  Any 
transfer  before  such  confirmation  would  be  unauthorized ;  and 
any  payment  by  the  purchaser  before  an  order  confirming 
the  sale  would  be  at  the  risk  of  the  purchaser  (Wanibaugh  agt. 
Gates,  ±  Seld.,  138,  148 ;  9  Maryl,  229 ;  11  Yes.,  559 ;  13 
Ves.<  518  ;  2  Ves.,  Jr.,  335  ;  1  Jac.  &  W.,  639). 

There  was  no  case  for  a  receiver  upon  the  complaint  and 
accompanying  affidavit.  The  utmost  which  judicial  discre- 
tion should  have  authorized  was  an  order  to  show  cause,  so 
that  the  defendants  could  have  been  heard. 

The  complaint  did  not  set  forth  the  trust  deed  in  haec 
wrbae,  nor  was  a  copy  annexed.  Had  the  deed  been  set 
forth  it  would  have  been  discovered  that  no  receiver  was 
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proper,  and  that,  on  a  revocation  of  the  trust,  the  trustees 
were  empowered  to  wind  up  the  existing  business  and  required 
to  retransfer  to  the  owners  their  several  shares  in  the  grants, 
franchises  and  property. 

The  complaint  does  not  aver  that  there  was  any  wrongful 
interference,  on  the  part  of  the  defendants,  with  the  duties 
of  the  trustees.  Nor  does  it  show  what  title  or  interest  the 
plaintiff  had ;  nor  is  there  any  allegation  of  insolvency,  on 
the  part  of  the  defendants,  nor  of  danger  to  the  property  or 
interests  concerned.  A  receiver  in  'such  a  case,  before  answer, 
should  not  be  appointed  ( West  agt.  /Swan,  3  Edw.  Ch.  JR., 
420 ;  Lindley  on  Part.,  849-858  ;  Smith  agt.  Lawe,  1  Edw. 
Ch.  JR.,  33).  Here  the  plaintiff  himself  was  one  of  the  trus- 
tees, and,  according  to  his  own  averment,  he  was  the  only 
trustee  in  the  state  authorized  to  conduct  the  business  and 
manage  the  property.  He  does  not  complain  of  any  want  of 
power  to  execute  the  trusts  with  which  he  was  charged,  and 
the  procurement  of  an  order  for  a  receiver,  under  the  circum- 
stances, and  the  surrender  of  the  property  to  him,  seem  like 
plain  violations  of  his  duty  as  a  trustee. 

Upon  the  affidavits  read  on  this  motion,  it  appears  suffi- 
*  ciently  plain  that  the  order  for  the  receiver,  obtained  late  at 
night,  and  the  private  sale  made  the  next  morning  by  the 
receiver,  without  notice  to  the  defendants  Wood  and  Colton, 
were  fraudulent  steps  as  against  them;  and,  however  techni- 
cally authorized  by  the  forms  of  legal  procedure,  are,  in  fact, 
hostile  to  all  principles  of  equity,  and  in  conflict  with  the 
due  and  ordinary  proceedings,  in  a  court  of  justice.  I  do  not 
think  any  judicial  sanction  should  be  given  to  the  exploit, 
which  has  resulted  in  a  supposed  judicial  sale,  that  cannot  be 
characterized  otherwise  than  as  unjustifiable,  and  made  under 
such  circumstances  as  will  prevent  confirmation  by  the  court. 

It  seems  almost  too  plain  for  argument  that  such  a  sale 
should  be  set  aside.  It  has  the  appearance  of  a  contrivance 
to  deprive  the  defendants  Wood  and  Colton  of  their  interests 
in  the  grants,  franchises  and  property  which  were  the  subject 
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of  the  sale.  The  subsequent  transactions,  detailed  in  the 
affidavits,  especially  the  return  to  the  other  defendants  of 
their  several  interests,  lends  countenance  to  the  apparent 
intention. 

The  motion  to  vacate  the  order  appointing  Mr.  Morrisey 
as  receiver,  it  is  argued,  should  be  denied  because  he  has 
resigned ;  and  the  court,  on  the  31st  of  October,  1870, 
accepted  his  resignation,  and  appointed  Felix  McClosky  in 
his  place.  I  have  not  been  able  to  ascertain  from  the  papers 
that  any  notice  was  given  of  the  application  for  a  change  of 
receivers.  It  was  asserted  by  the  defendants'  counsel,  on  the 
argument,  that  McClosky  "  was  surreptitiously  substituted." 
It  does  appear,  however,  that  the  $5,000  in  cash,  received  by 
Morrisey  at  the  sale,  was  retained  by  himself,  and  applied 
upon  a  claim  he  professed  to  have  for  the  unpaid  price  of  an 
interest  in  the  lottery  business.  It  is  objected,  too,  that  the 
sale  by  Morrisey  should  not  be  disturbed  at  this  late  day, 
when  the  defendants  have  been  so  tardy  in  moving  against 
it.  They  have,  with  due  diligence,  moved  against  the  order 
appointing  the  receiver;  and  it  appears  not  to  have  been 
their  fault  that  no  decision  of  the  motion  has  hitherto  been 
made.  The  defendants  have  also  succeeded  in  setting  aside 
the  order  confirming  the  sale ;  since  which  time  they  have 
used  all  proper  diligence  to  vacate  the  sale  itself.  I  think 
the  time  has  come  when  the  sale  should  be  declared  void ; 
and  that  there  has  been  no  such  change  of  interests  by  the 
receiver,  the  purchaser  or  the  plaintiff  as  should  prevent  the 
vacation  of  the  sale. 

Another  objection  to  interference  with  the  order  for  a 
receiver,  and  with  the  sale,  is  that  actions  have  been  brought ; 
one  by  Colton  and  Dickinson  against  the  plaintiff  and  others, 
and  another  by  Colton  against  all  parties  in  interest;  in 
which  issues  have  been  raised  touching  the  validity  of  the 
Morrisey  appointment,  and  of  the  sale  to  William  L.  Sim- 
mons ;  and  it  is  contended  that  these  issues,  when  brought  to 
trial,  will  afford  the  best  opportunity  to  ascertain  the  facts 
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on  which  the  removal  of  the  receiver  and  the  vacation  of  the 
sale  are  claimed. 

There  is,  indeed,  much  conflict  of  statement  in  the  affida- 
vits before  me,  especially  with  regard  to  the  title,  and  the 
value  of  the  interests  of  the  several  parties  in  the  grants, 
franchises  and  property  in  question  ;  but  there  is  little  or  no 
dispute  as  to  the  appointment  of  the  receiver,  and  the  time 
and  manner  of  the  sale.  Nor  is  the  ex  parte  character  of 
those  proceedings  disputed.  The  proceedings  were  unjusti- 
fiable in  their  nature ;  and  the  only  "shield  that  protects  them 
is  an  ex  parte  order,  obtained  from  a  judge  near  midnight, 
and  which  was  acted  upon,  ex  parte ',  the  next  morning,  when 
the  overseer  made  the  sale  in  the  lobby  of  the  Hoffman 
House.  It  may  very  well  be  that,  if  the  order  is  allowed  to 
stand,  its  validity  cannot  be  questioned  in  a  collateral  action  ; 
and,  at  all  events,  it  is  more  proper  that  the  motion  to  vacate 
it  should  be  made  in  the  action  wherein  it  was  granted.  In 
the  same  connection  it  may  also  be  remarked  that  the  defend- 
ant, "Wood,  is  not  a  plaintiff  in  either  of  the  actions  referred 
to,  and  has  not  lost  any  right  thereby  to  make  the  motion  in 
this  action  to  vacate  the  receivership  and  the  sale.  The 
appointment  of  the  receiver  and  the  sale  made  by  him  were, 
under  the  circumstances,  acts  of  bad  faith,  if  not  of  fraud. 
The  plaintiff  should  not  hope  to  reap  more  than  a  temporary 
advantage  from  such  proceedings;  and  on  the  uncontradicted 
facts  it  is  apparent  that  the  receiver  willingly  lent  himself 
to  aid  an  unjustifiable  sale. 

But  it  is  contended  the  lottery  grants  are  not  property  in 
this  state ;  and  anything  connected  with  them  is  only  a  para- 
site, illegal  and  worthless ;  that  the  state  prohibits  lotteries 
as  common  nuisances,  and  the  courts  cannot  be  invoked  to 
aid  them  directly  or  indirectly ;  also,  that  the  moment  the 
trust  was  revoked,  the  illegal  business  could  not  exist  an 
hour,  nor  be  protected  or  carried  on  by  the  receiver  for  a  sin- 
gle day.  Why,  then,  should  a  receiver  have  been  appointed  ? 

It  has  been  correctly  said,  that  when  parties  traffic  in  for 
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bidden  things,  and  then  break  faith  with  each  other,  the  law, 
whose  mission  it  is  to  right  the  innocent  and  to  enforce  the 
performance  of  licit  obligations  only,  will  leave  them  to  such 
mutual  redress  as  their  own  standard  of  honor  may  award 
(Boatner  agt.  Yarborough,  ^Louisiana  Annual,  251). 

It  is  also  a  principle  as  old  as  the  common  law,  that  courts 
ought  not  to  lend  their  aid  in  compelling  the  performance  of 
contracts  which  arise  ex  turpi  causa.  Whenever  a  contract 
or  transaction  is  tainted  with  turpitude,  it  cannot  be  enforced 
(Lightfoot  agt.  Tenant,  1  J3os.  <&  Puller,  551 ;  Langton  agt. 
Hughes,  1  Maule  &  Sehoyn,  593 :  Pres.  Merchants3  Bank 
agt.  Spalding,  12  Barb.,  307;  Spalding  agt.  Preston,  21  Vt., 
9 ;  Watson  agt.  Fletcher,  7  Grattan  Va.,  1 ;  Booth  agt. 
Hodgson,  6  Term  JR.,  405 ;  Hunt  agt.  Knickerbacker,  5 
John.  335). 

In  Downs  agt.  Quarles,  LitteWs  Select  Gases  (Kentucky],  p. 
491,  the  court  said :  "  where  two,  in  equal  guilt,  have  agreed 
to  game,  the  chancellor  or  court  of  common  law  ought  not  to 
interfere  between  them,  further  than  to  allow  the  possessor  of 
the  iniquitous  gains  to  retain  what  he  holds,  and  to  inflict 
the  appropriate  penalties  for  violating  the  laws  of  society, 
provided  by  the  statutes  themselves."  It  was  also  well 
observed  in  Abbe  agt.  Marr  (14  Gal.,  211),  that  "  when  the 
plaintiff  asserts  his  own  turpitude,  he  sends  his  case  out  of 
court.  If,  in  attempting,  by  way  of  reprisal  or  otherwise,  to 
surrender  another,  he  becomes  the  victim  of  his  own  acts,  it 
may  become  a  question  in  morals  or  in  honor  which  party  is 
the  more  culpable.  Courts  of  law  entertain  no  discussion  on 
the  subject,  but  terminate  the  controversy  by  shutting  their 
doors  in  the  face  of  the  intruder."  It  is  sought  to  apply  -the 
principle  of  these  and  of  similar  authorities  to  the  claims 
made  by  the  defendants,  Wood  and  Col  ton,  in  respect  of  the 
lottery  grants,  franchises,  and  property  which  are  the  subject 
of  this  action ;  but  does  it  not  equally  apply  to  the  plaintiff; 
and  what  right  had  he,  therefore,  to  call  on  the  court  to 
appoint  a  receiver  ? 
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I  think  the  plaintiff  cannot  call  upon  the  court  to  apply 
the  principle  for  the  purpose  of  protecting  the  Morrisey 
receivership  or  sale.  The  plaintiff,  the  receiver  and  the  pur- 
chaser were  alike  instruments,  under  the  color  of  judicial 
sanction,  in  getting  up  a  title  to  the  property  in  question, 
against  the  claims  of  the  defendants.  Whatever  may  be  said 
of  the  lottery  grants  and  franchises,  there  was  other  property 
covered  by  the  order  and  made  the  subject  of  the  sale.  It  is 
referred  to  in  the  complaint,  and  is  specified  in  the  deed  of 
trust,  as  "  certain  printing-presses,  plates,  types,  material 
appurtenant  thereto,  and  other  personal  property,"  as  set 
forth  in  the  several  assignments  made  to  the  trustees. 

All  this  property  is  free  from  the  taint  of  moral  turpitude 
and  is  within  the  protection  of  law ;  although  its  chief  value, 
probably,  consisted  in  the  use  to  which  it  was  applied  in  the 
lottery  business. 

The  lottery  grants  and  franchises  were  based  on  certain 
statutes  of  Missouri,  Kentucky,  Delaware  and  Georgia,  and 
were  lawful  grants  and  property  according  to  the  laws  of 
those  stat'es.  They  were  valuable  grants  in  those  states,  and 
the  business  which  they  authorized  was  lawful  there. 

According  to  the  laws  of  New  York,  lotteries  are  prohibited 
as  contrary  to  morality  and  the  public  good.  But  this  was 
not  always  the  law  here.  The  constitution  of  1821  provided 
"  No  lottery  shall  hereafter  be  authorized  in  this  state,  and 
the  legislature  shall  pass  laws  to  prevent  the  sale  of  all  lot- 
tery tickets  within  this  state  except  in  lotteries  already  pro- 
vided for  by  law."  The  constitution  of  1846  contains  a 
similar  provision.  In  1820  the  city  of  Albany  was  authorized 
to  dispose  of  the  public  lands  by  a  lottery  (Laws  of  1820,  p. 
224),  and  the  policy  of  raising  money  by  lottery  for  public 
purposes,  such  as  for  literary  and  benevolent  institutions, 
continued  to  prevail  in  this  state  until  1833  (Lams  of  1833, 
p.  484).  Foreign  laws  are  of  no  efficacy  here  ex  proprio 
vigore ;  by  comity  only  are  they  regarded,  and  the  courts 
determine  how  far  that  comity  shall  extend,  In  The  Com- 
VOL.  XLV  35 
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monwealth  of  Kentucky  agt.  Bassford,  (6  Hill,  526),  which 
was  an  action  on  a  bond  executed  here,  to  be  performed  in 
Kentucky,  conditioned  for  the  faithful  performance  of  duties 
enjoined  by  a  law  of  Kentucky,  authorizing  the  'obligees  to 
sell  lottery  tickets  for  the  benefit  of  a  college  in  that  state 
it  was  held  that  as  the  bond  was  valid  at  the  place  where 
the  condition  was  to  be  performed,  the  courts  of  this  state 
should  uphold  it,  notwithstanding  bur  statutes  against  lot- 
teries. Referring  to  the  sanction  which  our  state  had 
formerly  given  to  lotteries,  especially  for  public  purposes, 
chief  justice  NELSON,  in  that  case,  said:  "It  would  be 
rather  ungracious  for  our  courts,  under  these  circum- 
stances, to  refuse  to  uphold  the  contract  within  the  rule 
of  comity,  on  the  ground  that  it  was  founded  in  moral  turpi- 
tude." The  bond  in  that  case  was  a  lawful  contract  accord- 
ing to  the  laws  of  Kentucky,  where  its  condition  was  to  be 
performed,  and,  therefore,  within  the  rule  of.  comity,  it  was 
treated  as  valid  here,  and  the  court  in  New  York  allowed  an 
action  to  be  prosecuted  on  it.  The  grants  made  by  the  seve- 
ral states  named  are  lawful  grants  in  those  states.  The  fran- 
chises they  confer  would  be  protected  as  property  there. 
While  it  must  be  admitted  the  business  which  they  license 
could  not  lawfully  be  pursued  within  this  state,  still  it  would 
seem  that  when  the  grants  are  the  subject  of  litigation  in  this 
state,  the  courts  here,  within  the  rule  of  comity,  would  extend 
to  them  protection  as  rights  of  property  secured  to  their  own- 
ers by  the  laws  of  the  states  which  created  them. 

Lotteries  are  declared  nuisances  in  the  state  of  New  York 
(1  R.  S.,  665-672),  and  lotteries  and  the  sale  of  lottery  tickets 
are  prohibited.  (1  Edm.  Stat.,  39).  It  is  made  a  penal 
offence  to  vend  a  lottery  policy,  or  any  writing,  card,  paper  or 
document,  in  the  nature  of  a  wager  or  insurance  upon  the 
drawing,  or  numbers  to  be  drawn,  in  a  lottery  ;  and  persons 
engaged  in  such  illicit  business  are  to  be  treated  as  common 
gamblers.  (Laws  of  1851,  chap.  504;  Laws  of  1855,  chap, 
214 ;  4  Edm.  Statutes,  p.  40).  But  notwithstanding  these  pro- 
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bibitions  of  lotteries,  and  tbe  business  connected  witb  lotteries 
in  this  state,  whicb  are-  proper  provisions  to  prevent  persons 
from  being  seduced  into  gaming  and  wagering  and  from 
upholding  the  hazards  of  lotteries,  it  does  not  follow  that  lot- 
tery grants  and  franchises  are  not  valuable  property  in  the 
states  where  lotteries  are  allowed.  The  plaintiff  has  himself 
asserted,  in  his  complaint,  that  these  lottery  grants,  and  the 
business  connected  with  them,  are  fully  legalized  in  and  by 
the  states  whose  legislatures  made  the  grants,  and  that,  as 
property,  they  have  the  same  nature  as  other  personal  pro- 
perty, and  have  been,  and  "  are  of  great  pecuniary  value." 
He  cannot,  therefore,  in  this  action,  be  heard  to  say  that  these, 
grants,  because  illegal  in  New  York,  have  no  property-quality 
or  pecuniary  value  in  the  states  where  they  are  lawful,  which 
by  comity  will  not  be  treated  as  property  here. 

The  plaintiff's  motion  to  vacate  the  order  of  December  16, 
1869,  appointing  a  receiver,  is  granted;  and  the  sale  made  by 
the  receiver  on  the  next  day  is  set  aside  and  declared  void, 
with  ten  dollars  costs  of  the  motion,  to  abide  the  event. 
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SUPREME  COURT. 

JAMES  H.  TAYLOR  agt.  WILLIAM  A.  GUEST. 

Where  stockbrokers,  on  receiving  a  quantity  of  railroad  bonds  for  sale  for 
the  best  market  price,  they  having  no  quotable  market  rate,  inform 
another  broker  of  the  receipt  of  such  bonds  and  request  the  latter  to 

*  find  a  purchaser  for  them,  who  sends  his  messenger  to  inquire  into  the 
particulars  respecting  the  bonds,  and  the  messenger  is  also  asked  to  find 
a  purchaser  for  them  and  the  messenger  subsequently  returns  with  a 
letter  from  his  employer  to  the  holders  that  he  will  give  a  certain  sum 
for  them,  and  the  messenger  remarks  that  it  is  the  best  price  obtainable, 
upon  which  the  holders,  on  receiving  the  check  of  the  broker,  without 
any  commission  being  charged,  close  the  sale  at  the  price  offered,  will 
be  entitled  to  recover  of  the  purchaser  fifteen  per  cent  more,  where  at 
time  of  closing  the  sale  the  purchaser  had  already  closed  a  bargain  with 
another  purchaser  for  fifteen  per  cent  more  than  he  gave.  The  fraud  in 
the  statement  of  the  messenger,  that  "  that  is  the  best  price  obtainable," 
being  the  ground  of  the  recovery. 


York  General  Term,  June,  1873. 
THE  plaintiff  placed  with  his  brokers,  Scott,  Strong  &  Co., 
in  November,  1871,  $110,000  of  the  Jefferson  railroad  bonds, 
directing  them  to  sell  them  at  the  best  market  rate.  The 
bonds  had  no  quotable  market  rate,  and  Scott,  Strong  &  Co. 
sent  word  to  defendant,  a  broker,  that  they  had  the  bonds  for 
sale.  One  Potter  J,  Thomas  called  on  Scott,  Strong  &  Co., 
to  obtain  the  particulars,  and  they  asked  him  to  get  a  pur- 
chaser. Shortly  after  Thomas  called  on  Scott,  Strong  &  Co. 
with  a  letter  from  defendant,  in  which  he  offered  sixty  per 
cent  for  the  bonds,  and  Thomas  remarked  it  was  the  best 
price  obtainable.  Scott,  Strong  &  Co.,  relying  on  Thomas' 
statement,  accepted  in  writing  Guest's  offer  and  delivered  him 
the  bonds,  receiving  defendant's  check  therefor  for  $66,000. 
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A  month  afterward  Mr.  Scott  discovered  that  at  the  time 
Thomas  had  told  them  that  sixty  per  cent  was  the  highest 
price  he  could  get,  he  and  Guest  had  actually  closed  a  bargain 
with  Daniel  Drew  to  take  the  bonds  at  seventy-five  per  cent. 
Scott,  Strong  &  Co.  at  once  demanded  the  whole  of  the 
seventy-five  per  cent,  which  Guest  refused.  A  suit  was 
brought  to  recover  the  difference.  Guest  testified  that  Thomas 
was  not  his  agent,  and  that  his  statements  were  unauthorized 
by  him.  His  books  were  produced,  and  it  appeared  there- 
from that  he  divided  certain  profits  with  Thomas.  The 
court  decided  that,  as  Guest  had  received  and  charged  no 
commission,  but  had  openly  bid  in  his  own  name  and  given 
his  own  checks  for  the  purchase-price,  plaintiff  could  not 
recover.  The  plaintiff  appealed,  and  the  whole  case  was 
argued  before  the  full  bench. 

H.  S.  BENNETB,  for  plaintiff . 
WALDO  HUTCHINGS,  for  defendant. 

BEADY,  J. — The  evidence  in  this  case  establishes  the  facts 
that  Mr.  Scott  seit  to  the  defendant's  office  to  say  that  his 

i/ 

firm  held  the  bonds  and  wanted  to  sell  them  or  to  find  a  pur- 
chaser for  them ;  that  in  response  Mr.  Thomas  called  and  was 
advised  by  Mr.  Scott  that  he  wanted  him  to  sell  the  bonds  for 
the  best  price  he  could ;  that  Thomas  had  previously  acted  for 
the  defendant  in  transactions  of  a  similar  character;  that 
Thomas  and  the  defendant  obtained  an  offer  of  seventy-five 
per  cent  for  the  bonds ;  that  subsequently  Thomas  went  to 
•Mr.  Scott  and  said  that  sixty  per  cent  was  the  best  price  he 
could  obtain ;  that  Mr.  Scott  finally  accepted  the  bid,  and  that 
the  defendant  gave  his  checks  for  the  amount  of  the  price  of 
both  purchases.  It  also  appears  that  Mr.  Scott,  when  he 
learned  that  the  bonds  had  been  sold  to  Mr.  Drew  for  seventy- 
five  per  cent,  complained  to  Thomas  of  the  circumstance  as  a 
fraud,  and  that  the  latter  admitted  having  made  the  state- 
ment that  sixty  per  cent  was  the  best  price  he  could  obtain 
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for  the  bonds.  The  referee  finds  that  Thomas  made  this 
representation,  but  adds  that  it  was  done  without  the  know- 
ledge of  and  without  any  express  direction  or  authority  of  or 
from  the  defendant.  It  is  not  questioned,  indeed  it  cannot 
be,  that  the  defendant  reaped  the  benefit  of  such  representa- 
tion. He  gave  the  checks  for  the  bonds  knowing  that  he 
had  a  purchaser  who  stood  ready  to  pay  him  fifteen  per  cent 
advance,  and  whom  he  had  secured  prior  to  the  purchase. 
The  fact  that  Thomas  represented  him  and  that  he  knew  it, 
whether  he  was  ignorant  of  his  mode  of  negotiation  or  not,  is 
undoubtedly  established  by  the  proof,  and  on  well  settled  prin- 
ciples he  is  responsible  for  the  conduct  of  his  agent  (Story  on 
Agency, pp.  126, 127,  and  oases  cited  •  Elwell  agt.  Chamberlin, 
31  N.  T.  Rep.,  611 ;  Gutchers  agt.  Whiting,  46  Barb.,  139  ; 
Story  on  Contracts,  vol.  1,  c.  496  [4tfA  ed.~] ;  Parsons  on  Con- 
tracts, vol.  1,  73  [5th  ed.] ;  Atwood  agt.  Small,  6  Bl.  &  F.,  448). 
The  referee  finds  that  Mr.  Scott  had  a  right  to  presume,  from 
the  relations  existing  between  Thomas  and  the  defendant, 
that  Thomas  made  the  statement  under  consideration  as  the 
agent  or  employe  of  the  defendant,  and  therefore,  whether  he 
knew  it  or  not,  is,  as  already  suggested,  immaterial.  He 
availed  himself  of  the  result  of  the  misrepresentation,  and  he 
cannot  hold  it  either  in  law  or  in  morals.  It  is  enough,  «to 
require  him  to  make  restitution,  that  through  the  instrumen- 
tality of  his  authorized  representative  he  has  obtained  improp- 
erly what  he  is  called  upon  to  restore  (Elwell  agt.  Chamberlin, 
supra).  No  other  proposition  can  be  maintained  in  courts  of 
justice,  and  the  contrary  has  not  been  asserted  except  where 
the  agent  has  acted  beyond  the  sphere  or  scope  of  his  poweV 
or  authority  in  reference  to  the  transaction.  The  statement 
of  the  best  price  was  legitimately  within  it,  and  was  one,  as 
stated  by  the  learned  referee,  upon  which  Messrs.  Scott, 
Strong  &  Co.  had  a  right  to  rely.  This  is  not  the  case  of  an 
offer  made  by  a  person  contemplating  a  purchase,  where  the 
right  undoubtedly  exists  to  make  any  bid  which  judgment  or 
fancy  may  dictate.  It  is,  on  the  contrary,  a  transaction  in 


NEW  YORK  PRACTICE  REPORTS.  279 

Taylor  agt.  Guest. 

which  the  dealing  rested  upon  the  statement  and  belief  that 
the  price  named  was  the  best  that  could  be  obtained,  made 
by  a  person  acting  on  behalf  of  the  seller,  or  pretending  to  do 
so,  no  matter  which.  The  omission  or  intention  not  to  pay 
a  commission  does  not  afiect  the  question.  The  proof  that 
brokers  do  not  charge  it  as  against  each  other  is  not  material 
in  this  case.  The  fraudulent  element  which  pervades  the 
transaction,  destroys  all  minor  considerations  (See  Conkey  agt. 
Bond,  34  Barb.,  276 ;  Same  Case  in  Court  of  Appeals,  3 
Abb.,  N.  S.,  415).  And  it  may  be  said  in  addition  that  the 
defendant's  gain  by  the  sale  which  he  made  was  no  doubt 
entirely  satisfactory,  rendering  insignificant  the  amount  a 
commission  would  furnish.  It  seems,  therefore,  that  whether 
we  accept  the  findings  of  the  referee  or  group  them  from  the 
testimony,  this  judgment  should  be  reversed,  and  such  must 
be  the  order  of  the  court. 

NOTE. — Suppose  that  Thomas,  the  messenger,  when  he  took  defendant's 
letter  and  check  which  he  delivered  to  Scott,  Strong  &  Co.,  had  remained 
silent,  and  made  no  statement  whatever  as  to  the  best  price  which  could 
be  obtained  for  the  bonds,  and  Scott,  Strong  &  Co.  had  closed  the  sale  by 
accepting  the  defendant's  offer  and  his  check,  would  the  defendant  have  been 
liable  to  the  plaintiff  for  the  additional  fifteen  per  cent  which  he  received 
from  Drew?  Probably  not,  as  there  would  have  been  no  misrepresenta- 
tion in  the  matter  in  such  case.  Now,  how  does  the  misrepresentation  of 
Thomas  create  the  defendant's  liability?  It  would  seem  to  be  only  by 
showing  that  Thomas  acted  as  his  agent.  What  are  the  facts  about  this? 
They  are  that  the  defendant  swore  that  Thomas  was  not  his  agent  and 
had  no  authority  from  him  to  make  such  statement,  and  so  the  referee 
finds.  The  fact  that  Strong,  Scott  &  Co.  had  a  right  to  presume  and  to 
rely  upon  the  statement  of  Thomas,  because  he  had  previously  acted  for 
the  defendant  in  transactions  of  a  similar  character,  would  go  for  nothing, 
after  the  evidence  was  given,  by  the  defendant  in  this  case,  that  Thomas 
was  not  his  agent,  and  had  no  authority  from  him  to  make  the  representa- 
tions stated. 

It  would  appear  to  be  pretty  critical  and  hazardous  dealing  among 
stockbrokers  if,  where  one  sends  his  errand  boy  or  porter  with  a  letter 
containing  an  offer  to  purchase  stocks  to  another,  the  latter  can  by  some 
false  statement  made  by  the  messenger,  without  any  authority  whatever, 
make  the  former  liable  to  respond  in  damages  for  the  effect  of  such  state- 
ment.— REP.  • 


280  NEW  YORK  PRACTICE  REPORTS. 


National  State  Bank  of  Troy  agt.  Hibbard.  ' 


SUPKEME  COUET. 

THE  NATIONAL  STATE  BANK  OF  TROY  agt.  OSCAR  H.  HIB- 
BARD and  LUCY  M.  his  wife,  WILLIAM  BRISTOL  and  MARTHA 
J.  his  wife,  ADAM  "W.  KLINE,  C.  BROWN  SNYDER,  and 
others. 

Where  there  are  several  pieces  of  real  estate  owned  by  two  individuals, 
who  are  doing  business  as  a  firm,  and  as  such  each  mortgages  his  sepa- 
rate estate  to  a  bank  conditioned  as  continuing  security  to  said  bank  for 
all  loans  and  discounts  then  existing  or  thereafter  to  be  made  by  said 
bank  to  or  for  said  firm,  then  one  member  of  the  firm  sells  his  real  estate 
subject  to  the  mortgage  to  the  bank,  reciting  the  mortgage  in  the  deed, 
and  the  other  member  of  the  firm  makes  a  mortgage  on  his  real  estate  to 
a  creditor  of  the  firm,  and  subsequent  to  the  mortgage  to  the  bank 
thereon,  and  the  grantee  of  the  other  real  estate  executes  a  mortgage 
on  one  of  the  pieces  of  real  estate  so  conveyed  to  her  to  a  third  person  : 
In  a  foreclosure  by  the  bank  of  their  mortgage,  the  subsequent  mortga- 
gees upon  the  different  estates  so  mortgaged  to  the  bank  may  serve 
upon  the  plaintiff  answers  hi  equity  setting  forth  their  various  rights 
in  equity,  and  demand  in  equity  a  sale  of  the  various  pieces  of  property 
by  the  plaintiff  first,  as  they  claim  will  best  protect  their  equitable 
rights,  and  either  defendant,  upon  his  answer  so  served  upon  the  plain- 
tiff, and  upon  the  service  of  the  necessary  papers  and  motion  upon  the 
plaintiff,  move  the  court  for  the  appointment  of  a  referee  to  hear  the 
proofs  of  the  respective  parties,  and  to  report  to  the  court  the  amount 
due  the  plaintiff,  and  the  proofs  of  the  plaintiff's  case,  and  also  to  find, 
decide  and  report  upon  all  questions  of  fact  and  law,  and  upon  the 
equities  of  subsequent  mortgagees,  and  may  find,  decide  and  report  to 
the  court  in  what  form  the  plaintiff  shall  enter  his  judgment  and  decree, 
and  in  what  order  he  shall  sell  the  various  pieces  of  real  estate,  covered 
by  the  various  mo  rtgages,  and  in  what  way  he  shall  satisfy  his  various 
mortgages  out  of  the  different  funds  ;  and  also  as  to  the  order  of  pay- 
ment of  the  subsequ  ent  mortgagees  out  of  the  surplus  moneys  arising 
from  a  sale  of  the  several  parcels  of  land  so  sold.  And  the  referee  may 
also  find,  decide  and  report,  as  to  the  right  of  a  subsequent  mortgagee 
upon  one  parcel,  to  c»mpel  the  plaintiff  to  sell  another  piece  of  property 
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which  has  been  sold  subsequent  to  making  the  mortgage  to  the  plaintiff 
thereon ;  first,  to  satisfy  its  due  proportion  of  the  plaintiff's  debt,  costs, 
etc.,  before  selling  the  real  estate  covered  by  the  other  subsequent  mort- 
gage. A  referee  so  appointed  takes  the  place  of  a  former  master  in 
chancery,  and  the  rules  and  practice  under  the  Code  do  not  apply  to 
cases  in  equity  of  this  kind ;  by  the  answer  the  case  is  changed  to  one 
in  equity. 

The  recital  in  a  deed  of  a  mortgage  upon  the  land  conveyed,  with  a  clause 
that  the  grantee  hereby  assumes  to  pay  and  discharge  the  same,  the 
grantee  and  his  assigns  are  estopped  from  denying  its  validity,  or  of 
the  plaintiff's  right  to  foreclose  and  sell  the  land  therein  described,  not- 
withstanding the  conve  yance  ;  and  a  subsequent  mortgagee  upon  another 
property,  also  mortgaged  to  the  plaintiff  to  secure  a  part  of  the  same 
debt,  has  a  right  in  equity  to  compel  the  plaintiff  to  satisfy,  from  the  land 
so  conveyed,  its  due  proportion  of  the  burden  it  bears,  the  plaintiff  hold- 
ing two  funds  for  the  same  debt. 

A  subsequent  creditor  upon  one  only  of  the  funds  has  a  right  to  throw 
the  plaintiff,  in  the  first  instance,  upon  the  land  which  the  defendant 
has  no  lien  and  cannot  reach  to  satisfy  its  proportion  of  the  double  fund, 
on  the  ground  that  the  lands  are  charged  with  a  burden,  and  the  charge 
ought  to  be  borne  equally,  and  one  part  ought  not  to  bear  more  than 
its  due  proportion,  and  equity  will  preserve  this  equality  by  compelling 
the  owner  of  each  part  to  pay  its  just  proportion. 

Wyoming  Special  Term,  May,  1873. 
O.  M.  HUNGERFORD,  referee. 
EXCEPTIONS  to  referee's  report. 

MOTION  for  confirmation  of  the  same,  for  judgment,  and  for 
additional  allowance  of  costs. 

GEORGE  DAT,  for  plaintiff. 

D.  B.  CARVER,  for  defendant  Kline. 

A.  HARRINGTON,  for  defendants  Martha  J.  Bristol,  O. 

H.  Hibbard  and  C.  B.  Snyder. 

* 

DANIELS,  J. — The  defendants,  Oscar  H.  Hibbard  and 
William  Bristol,  were  copartners  in  business  in  the  years  1869 
and  1870,  in  the  village  of  Warsaw.  On  the  twelfth  day  of. 
January^  1869,  each  of  the  copartners  executed  and  delivered 
a  bond  and  mortgage  to  the  Wyoming  County  National 
VOL.  XLV  36 
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Bank  of  Warsaw,  to  secure  all  loans  and  discounts  made  by 
the  bank,  or  to  be  made  to  or  for  the  firm.  The  bond  and 
mortgage  executed  by  the  defendant  Hibbard  was  made  to 
secure  such  loans,  discounts  and  advances,  up  to  the  sum  of 
$5,000;  while  the  bond  and  mortgage  executed  by  Bristol 
was  a  like  security,  up  to  the  amount  of  $10,000.  Each 
mortgage  was  given  upon  two  pieces  of  land  owned  by  the 
copartner  executing  it ;  and  under  those  securities  the  firm 
became  indebted  to  the  bank  holding  them  in  an  amount 
slightly  exceeding  the  sum  of  $10,000,  the  excess  being  inte- 
rest upon  the  debt.  Before  the  notes  were  given  by  the 
firm  constituting  the  present  indebtedness,  Oscar  H.  Hibbard 
executed  and  delivered  a  warrantee  deed,  in  which  his  wife 
joined,  of  the  two  parcels  of  land  described  in  the  mortgage 
given  by  him  to  the  bank,  to  Martha  J.  Bristol,  the  wife  of 
the  other  copartner,  William  Bristol.  This  deed  excepted 
from  the  warrantee  contained  in  it  the  mortgage  given  by 
the  grantor  to  the  bank,  and  contained  the  further  provision 
that  the  grantee  assumed  to  pay  and  discharge  the  portion  of 
the  debt  that  mortgage  was  given  to  secure.  And  after  the 
debt  had  matured  which  the  firm  contracted  with  the  bank, 
Martha  J.  Bristol,  the  grantee  in  this  deed,  executed  and 
delivered  a  mortgage  upon  one  of  the  pieces  of  land  mort- 
gaged to  the  bank  to  C.  Brown  Snyder,  to  secure  the  pay- 
ment of  $7,974.47,  for  which  three  promissory  notes  were 
stated  in  the  mortgage  to  have  been  made  by  William  Bristol 
and  indorsed  by  Lowry  &  Jeffrey,  due  in  four  months  from 
December  23,  1870,  January  2  and  February  2,  1871.  This 
mortgage  was  dated  on  the  eighth  of  June,  1871,  and  acknow- 
ledged on  the  sixteenth  of  the  following  September.  Before 
that  mortgage  was  given,  and  on  the  sixteenth  of  March, 
1871,  the  defendants,  William  Bristol  and  Martha  his  wife, 
executed  and  delivered  to  Hiram  H.  Lee  a  mortgage  upon 
both  the  pieces  of  land  described  in  their  mortgage  to  the 
bank,  to  secure  the  sum  of  $4,500,  and  interest  thereon,  due 
in  one  year. 
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This  mortgage  was  acknowledged  on  the  twenty-second 
day  of  March,  1871,  and  recorded  on  the  same  day ;  and  on 
the  twenty-ninth  day  of  May,  1871,  it  was  assigned  to  the 
defendant  Adam  W.  Kline. 

When  the  deed  was  made  from  Hibbard  and  wife  to  the 
defendant  Martha  J.  Bristol,  William  Bristol  executed  and 
delivered  to  Hibbard,  his  copartner,  an  agreement  by  which 
he"  agreed  either  to  pay  to  Hibbard,  or,  in  liquidation  of  other 
partnership  debts,  the  excess  for  which  the  premises  conveyed 
might  be  sold,  within  a  reasonable  time,  over  the  sum  of 
$5,500;  and  also  to  pay  the  indebtedness  of  the  firm  of 
Hibbard  &  Bristol  to  the  Wyoming  County  National  Bank ; 
and  under  this  agreement  it  is  now  insisted  by  the  counsel 
for  the  defendants,  Hibbard,  Snyder  and  Martha  J.  Bristol, 
that  the  referee  erred  in  not  reporting  that  the  two  pieces  of 
land,  included  in  the  mortgage  given  by  William  Bristol  to 
the  bank,  should  not  be  sold  before  the  land  described  in  the 
mortgage  given  the  bank  by  Hibbard  to  satisfy  the  indebted- 
ness of  the  firm,  of  which  the  plaintiff  has  since  become  the 
assignee.  The  referee,  instead  of  making  such  a  direction, 
required  the  two  pieces  of  land  to  be  first  sold,  which  are 
contained  in  the  mortgage  given  by  Hibbard  and  wife  to  the 
bank. 

Even  if  the  mortgage  debt  owing  to  the  defendant  Snyder 
had  been  properly  proven  before  the  referee,  he  could  claim 
nothing  more  in  this  respect  than  Martha  J.  Bristol,  the 
mortgagor.  For  before  the  mortgage  was  given  to  him  her 
husband,  William  Bristol,  executed  and  delivered  the  mort- 
gage made  to  Lee,  and  afterwards  assigned  to  the  defendant 
Kline,  on  the  premises  described  in  the  mortgage  he  had 
previously  given  to  the  bank.  By  this  mortgage  Lee  acquired 
the  right  to  insist  that  the  property  mortgaged  to  secure  the 
debt  owing  to  the  bank  should  be  sold  and  appropriated  to 
its  payment,  according  to  the  rights  and  interests  the  parties 
then  had  in  the  property ;  and  this  right  could  not  be 
impaired  by  any  encumbrance  which  Martha  J.  Bristol  might 
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afterwards  place  upon  the  property  conveyed  by  Hibbard  to 
her  in  which  Lee  or  his  assignee  (Kline)  was  not  a  party. 
By  the  mortgage  Bristol  executed  to  Lee,  all  the  interest 
the  mortgagor  had  at  that  time  in  the  property  became 
encumbered,  and  the  security  of  the  mortgagee  under  the 
mortgage  given  him  required  that  sucli  interest  should  be 
appropriated  so  far  as  that  might  be  necessary  to  the  payment 
of  the  debt  secured  to  him.  For  that  reason,  if  he  had  the 
right,  as  the  mortgagee  of  the  copartner  "William  Bristol,  to 
have  the  property  conveyed  by  the  other  copartner  to  Martha 
J.  Bristol  sold  for  the  payment  of  its  share  of  the  firm  debt 
to  the  bank,  as  that  was  described  in  the  mortgage  to  the 
bank,  it  was  neither  changed  nor  divested  by  the  circumstance 
that  she,  after  that,  mortgaged  the  property  conveyed  to  her 
to  Snyder.  By  the  mortgage  given  to  Lee  by  Bristol,  the 
former  therefore  had  the  right  to  insist  that  the  property  con- 
veyed by  Hibbard  to  Martha  J.  Bristol  should  bear  its  pro- 
portion of  the  debt  owing  by  the  firm  to  the  bank,  in  case 
her  husband,  the  other  copartner,  had  that  right  when  he 
gave  the  mortgage  on  the  property  mortgaged  to  the  bank  to 
Lee.  The  point  presented  by  the  exceptions  in  effect  is, 
whether,  if  no  mortgages  had  been  given  after  those  taken  by 
the  bank,  the  copartner  Bristol  would  have  had  the  right  to 
have  the  property  conveyed  by  Hibbard,  his  copartner,  to  his 
wife  Martha  J.  Bristol,  sold  for  the  purpose  of  paying  its  por- 
tion of  the  parnership  debt  after  he  assumed  the  payment  of 
that  debt  by  the  agreement  he  gave  to  his  copartner.  Inde- 
pendently of  that  agreement,  it  seems  to  have  been  the  inten- 
tion of  the  individual  copartners,  in  giving  their  mortgages 
to  the  bank,  to  create  securities  which  should  be  equally  bound 
for  the  payment  of  the  firm  debts  to  the  amount  of  $10,000 ; 
and  the  excess  beyond  that,  to  the  amount  of  $5,000,  was 
secured  by  the  bond  and  mortgage  of  the  copartner  Bristol, 
up  to  the  amount  of  $10,000  ;  the  mortgages  were  equal  secu- 
rities in  the  hands  of  the  bank,  each  equitably  bound  to  pay 
one-half  that  amount.  And  that  equality  to  that  extent  was 
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preserved  by  the  deed  given  by  the  copartner  Hibbard  to 
Martha  J.  Bristol.  It  was  taken  in  such  form  as  to  continue 
the  preceding  lien  unimpaired  by  the  title  passing  to  the 
grantee  for  the  payment  and  satisfaction  of  $5,000  to  the  bank, 
to  which  the  preceding  mortgage  had  been  given.  And  while 
the  agreement  made  between  the  two  copartners  simultane- 
ously with  the  execution  of  the  deed  provided  that  Bristol, 
the  husband  of  the  grantee  in  the  deed,  should  pay  the  debt 
to  the  bank,  which  at  that  time  amounted  to  more  than 
$10,000,  it  did  so  chiefly  in  consideration  of  the  execution 
and  delivery  of  that  deed.  It  was  in  effect,  according  to  the 
statement  made  in  the  contract,  because  that  deed  had  been 
executed  rendering  the  lands  conve}red  still  subject  to  the 
payment  of  the  preceding  mortgage  to  the  bank,  that  Bristol 
undertook  to  pay  the  firm  debt  to  the  bank.  The  agreement 
necessarily  contemplated  the  continued  liability  of  the  pro- 
perty conveyed  for  the  debt,  and  because  of  that  continuance 
Bristol  assumed  the  debt.  By  means  of  the  special  provision 
made  on  that  subject  in  the  deed,  he  had  this  property, 
together  with  that  described  in  his  own  mortgage,  to  pay  the 
debt  with,  and  with  the  entire  security  so  preserved,  entered 
into  the  contract  with  Hibbard.  It  was  he,  and  not  his  wife, 
who  actually  transacted  the  business  with  Hibbard  when  the 
deed  was  taken,  and  it  could  not  have  been  his  intention  by 
the  agreement  to  exonerate  the  land  conveyed  from  the  bur- 
then which  care  appears  to  have  been  taken  to  specially 
impose  upon  it  as  a  protection  to  him  against  the  obligation 
which  he  assumed.  The  substance  of  the  transaction  seems 
to  have  been,  that  as  Hibbard  conveyed  the  lands  he  had 
mortgaged  to  the  bank  and  had  imposed  upon  his  grantee  the 
obligation  of  paying  his  share  of  the  firm  debt,  so  that  the  pro- 
perty conveyed  could  not  be  diverted  from  that  end,  Bristol, 
as  between  himself  and  his  copartner,  would  assume  the  pay- 
ment of  the  amount.  This  left  the  land  conveyed  the  pri- 
mary fund  for  the  discharge  of  $5,000  of  the  debt,  notwith- 
standing the  provisions  contained  in  the  agreement,  and  Bris- 
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tol  had  the  right  as  against  his  wife,  the  grantee  in  the  deed, 
to  insist  upon  that  appropriation  of  it,  and  when  he  executed 
his  mortgage  to  Lee,  the  same  right  was  secured  to  him  by 
force  of  the  security  then  made  (Ingalls  agt.  Morgan,  6  Seld., 
178).  By  this  mortgage,  Lee  acquired  a  priority  in  that 
respect,  which  was  not  and  could  not  be  affected  or  disturbed 
by  the  mortgage  which  was  afterwards  given  by  Martha  J. 
Bristol  to  the  defendant  Snyder,  on  one  of  the  pieces  of  land 
described  in  the  deed  to  her  ( Wilkes  agt.  Harper,  2  Barb. 
Chy.,  338).  And  that  priority  passed  by  the  assignment  from 
Lee  to  the  defendant  Kline. 

But  if  the  papers  themselves  did  not  sustain  this  construc- 
tion, the  same  consequence  would  still  follow.  For  the 
agreement  made  by  Bristol  with  Hibbard,  by  which  the  for- 
mer agreed  to  pay  the  firm  debts  to  the  bank,  was  not  recorded, 
and  no  actual  notice  of  its  existence  was  given  to  Lee  when 
he  took  his  mortgage.  He  had  a  right  to  assume,  from  the 
form  of  the  deed  from  Hibbard  to  Mrs.  Bristol,  that  the  land 
in  her  hands  remained  as  effectually  charged  with  one-half  the 
debt  to  the  bank,  provided  it  did  not  exceed  $10,000,  as  it 
was  while  Hibbard  continued  to  be  its  owner.  The  record 
gave  him  constructive  notice  of  that  fact,  and  he  had  the  same 
right  to  act  upon  it  that  he  would  if  the  notice  had  been  an 
actual  one.  At  the  time  he  took  the  mortgage  executed  to 
him  by  Bristol,  he  had  an  action  pending  for  the  recovery  of 
the  debt  owing  by  the  firm  and  by  Bristol  individually,  and 
proceedings  against  Hibbard  in  bankruptcy.  These  suits  and 
proceedings  were  discontinued  in  consideration  of  the  execution 
and  delivery  of  the  mortgage  and  notes  against  the  firm  and 
Bristol  individually  were  surrendered  up  to  the  amount  of 
about  $12,000.  As  that  was  done  on  the  faith  of  the  security 
created  by  the  mortgage,  without  either  actual  or  constructive 
notice  of  the  agreement  given  by  Bristol  to  Hibbard,  it  made 
Lee  a  mortgagee  for  value  within  the  protection  of  the  rule 
as  it  is  now  established,  and  the  existence  and  provisions  of 
that  agreement  cannot  be  relied  upon  either*  against  him  or 
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Kline,  his  assignee,  for  the  purpose  of  qualifying  their  rights 
under  the  mortgage  (Brown  agt.  Leavitt,  31  N.  Y.,  113). 
The  cases  in  which  this  principle  has  been  usually  considered 
have  been  those  involving  the  rights  of  parties  to  commercial 
paper.  But  the  principle  itself  is  the  same  that  courts  of 
equity  have  always  applied  for  the  protection  of  bonajlde  pur- 
chasers and  encumbrances  against  the  consequences  of  latent 
liens  and  infirmities  of  title  not  actually,  or  constructively 
known  to  them  at  the  time  of  the  advancement  of  the  consid- 
eration (Stoker  agt.  McDonald,  6  Hill,  93,  96).  And  it  is 
clearly  sufficient  to  entitle  the  mortgagee  to  the  protection 
afforded  by  the  statute  against  unrecorded  encumbrances  (3d 
It.  S.,  [5th  ed.~\,  4:5,  §  1). 

In  no  view  of  the  case  have  the  defendants,  who  excepted 
to  the  report  of  the  referee,  the  right  to  have  the  property 
conveyed  to  Mrs.  Bristol  either  exonerated  from  the  payment 
of  its  share  of  the  mortgage  debt  incurred  by  the  firm  to  the 
bank,  or  postponed  until  after  the  sale  of  the  land  described 
in  the  mortgage  given  by  the  defendant  Martha  J.  Bristol. 

The  debt  should  be  equally  collected  under  both  mortgages, 
as  the  principal  at  the  time  when  the  suit  was  commenced  did 
not  exceed  the  sum  of  $10,000  (JBrainard  agt.  Jones,  18  N. 
Y.,  35) ;  and  one-half  of  the  costs  and  expenses  should  also 
be  added  to  each  half  of  the  debt,  as  directed  by  the  referee. 
The  exceptions  to  the  referee's  report  because  some  of  the 
evidence  given  on  the  reference  was  not  subscribed,  cannot 
be  sustained.  That  was  a  matter  of  practice,  and  the  remedy 
for  the  irregularity  was  by  motion,  for  the  purpose  of  securing 
its  correction.  The  object  of  the  exceptions  was  to  bring  up 
the  merits  of  the  controversy  for  review,  not  to  correct  omis- 
sions in  mere  matters  of  practice,  and  the  exceptions  ought  to 
have  referred  specifically  to  the  evidence  required  to  be  con- 
sidered in  the  disposition  of  the  points  presented  by  them. 
The  practice  in  this  respect  is  accurately  set  forth  in  Green 
agt.  Bishop  (1  Clifford,  186).  The  exceptions  must  all  be 
overruled  for  the  reasons  already  given,  and  the  report  made 
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by  the  referee  should  be  confirmed,  and  judgment  of  foreclo- 
sure and  sale,  in  conformity  with  its  provisions,  directed  in 
favor  of  the  plaintiffs. 

This  was  not  a  difficult  and  extraordinary  case  within  the 
fair  import  of  those  terms.  It  may  have  been  difficult  in 
some  respects,  but  it  certainly  was  not  an  extraordinary  liti- 
gation, and  for  that  reason  the  motion  for  an  additional  allow- 
ance of  costs  should  be  denied. 

As  each  party  has  succeeded  upon  one  motion,  no  motion 
costs  on  either  will  be  allowed. 

The  judgment  to  be  entered  in  the  action  will  provide  for 
the  appointment  of  L.  W.  Thayer,  Esq.,  as  referee,  to  exe- 
cute its  provisions  by  selling,  conveying  and  disposing  of  the 
proceeds  arising  from  the  sale. 
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SUPKEME  COURT. 

THE  PEOPLE  ex  rel.  PHILO  S.  CURTISS  agt.  THE   COMMON 
COUNCIL  OF  THE  CITY  OF  UTICA  AND  THE  CITY  OF  UTICA. 

Where,  after  a  return  is  made  to  a  writ  of  common-law  certiorari,  the  court 
is  satisfied  upon  a  hearing  that  the  writ  was  improvidently  issued,  or 
that  justice  and  equity,  or  a  regard  to  considerations  of  public  policy  or 
public  inconvenience,  require  such  a  decision  in  respect  to  it,  they  will 
dismiss  the  writ  without  passing  upon  the  merits  upon  the  particular 
questions  raised  or  designed  to  be  raised  by  it  for  review. 

This  rule  applied  in  this  case,  where  the  writ  was  issued  with  a  view  to 
review  and  set  aside  the  proceedings  of  the  common  council  of  the  city 
of  Utica  for  alleged  irregularities  in  regulating,  grading  and  paving  a 
portion  of  Genesee  street,  in  that  city,  which  proceedings  had  been 
commenced  and  carried  on  for  nearly  two  years  prior  to  the  issuing  of 
the  writ,  and  most  of  the  assessments  therefor,  other  than  the  relators, 
who  were  property-owners  thereon,  had  been  laid  and  collected. 

The  common  council  are  in  principle  and  in  fact  nothing  more  than  agents 
of  the  property-owners  in  cities,  in  making  such  improvements,  and  when 
the  property-owners  benefited  thereby  suffer  the  improvements  to  pro- 
ceed and  be  completed,  they  should  be  held  to  affirm  the  acts  of  their 
agents  in  constructing  such  work. 

Heard  and  decided  at  Rochester  General  Term,  April, 
1873. 

Present,  MULLIN,  P.  J.,  TALCOTT  and  E.  D.  SMITH,  JJ. 

THIS  case  comes  before  the  court  upon  a  writ  of  certiorari, 
returnable  at  the  present  term  of  this  court. 

The  return  to  said  writ  having  been  duly  made  and  filed, 
the  case  was  brought  on  for  argument  upon  such  return,  the 
particulars  of  which  appear  in  the  opinion  of  the  court. 

CHARLES  MASON,  for  relator. 

S.  M.  LINDSLEY  and  FRANCIS  KERNAN,  for  respondents. 
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By  the  Court,  E.  DARWIN  SMITH,  J. — It  appears  from  the 
return  of  the  respondents  in  this  proceeding  that  on  the  14th 
day  of  April,  1871,  the  common  council  of  the  city  of  Utica 
passed  the  initiatory  resolution  required  by  the  charter  of 
said  city,  directing  their  clerk  to  publish  notices  that  they 
i/itended  to  cause  the  paving  of  Genesee  street,  from  the  ter- 
mination of  the  pavement  near  Oneida  square,  to  the  south- 
erly line  of  the  city,  and  that  action  would  be  had  thereon 
April  28th,  1871. 

That  the  notice  then  directed  was  subsequently  published  in 
the  official  papers  of  said  city,  from  April  26th  to  May  5th, 
1871,  once  in  each  week,  in  which  the  day  for  action  on  such 
improvement  was  fixed  on  May  12th,  and  such  proceedings 
were  continued  till  the  9th  day  of  June,  1871,  when  a  resolu- 
tion was  duly  passed  directing  the  clerk  to  publish  the  requi- 
site notice  to  pave  such  street  with  Nicolson,  Miller  or  other 
wood  pavement,  and  with  cobble  stones  on  the  outer  sides, 
as  subsequently  done.  That  pursuant  to  such  resolution, 
notice  was  duly  published  in  the  official  papers  of  the  city, 
stating  that  applications  were  pending  before  the  common 
council  for  the  construction  of  such  work,  specifying  the  kind 
and  character  of  the  pavement,  and  that  final  action  thereon 
would  be  had  by  said  council  on  the  23d  day  of  June,  1871, 
and  that  sealed  proposals  for  the  said  work  would  then  be 
received  up  to  that  time,  and  be  then  opened  and  considered. 
That  on  the  14th  day  of  June  a  plan  for  said  work,  with  spe- 
cifications therefor,  was  filed  in  the  city  clerk's  office.  On 
this  23d  day  of  June,  various  proposals  were  received  and 
opened,  and  the  common  council  by  resolution  determined 
that  the  proposal  of  the  American  Nicolson  Pavement  Com- 
pany was  reasonable  and  favorable,  and  the  proceedings  were 
further  continued  till  the  30th  day  of  June,  1871,  when  an 
ordinance  accepting  and  approving  of  such  proposal  and  for 
the  construction  of  such  pavement  in  accordance  therewith 
was  duly  passed. 

The  said  ordinance  accepted  the  proposal  aforesaid,  and 
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provided  that  said  work  be  commenced  on  or  before  the  20th 
day  of  July,  1871,  and  be  completed  on  or  before  August 
10th,  1872 ;  and  it  appears  from  exhibits  annexed  to  the  return 
of  the  respondents,  that  said  work  was  inspected,  accepted  and 
approved  by  the  superintendent  of  such  work,  appointed  by 
the  city,  on  the  27th  of  September,  1872,  and  by  the  city  sur- 
veyor at  the  same  date. 

From  these  facts  it  appea-rs  that  the  definitive  and  final 
ordinance  of  the  common  council  for  the  construction  of  such 
work  was  passed  on  the  30th  day  of  June,  1871. 

This  ordinance  accepted  the  proposition  of  the  American 
Nicolson  Pavement  Company  for  the  construction  of  such 
work,  and  directed  such  work  to  be  done  according  to  the 
plans  and  specifications  then  on  file  in  the  city  clerk's  office, 
and  those  filed  by  said  company. 

This  was  and  is  such  a  final  adjudication  as  will  warrant 
the  allowance  and  retention  of  a  writ  of  certiorari  to  review 
the  same  within  the  cases  of  The  People  agt.  The  Supervi- 
sors of  Livingston  (  237) ;  Lyne  agt.  Noble  (20 
Johns.,  80) ;  and  The  People  agt.  Peabody  (26  Barb.,  437). 

At  the  close  of  the  present  term  of  this  court  upwards  of 
two  years  will  have  elapsed  since  the  first  proceeding,  required 
by  the  charter  to  authorize  the  making  of  the  said  improve- 
ment, were  initiated  by  the  common  council,  and  two  years, 
within  about  sixty  days,  since  the  final  ordinance  for  the  con- 
struction of  said  work ;  and  the  acceptance  of  the  proposals 
therefor  were  passed  as  above  stated.  These  proceedings 
must  have  been  well  known  to  the  relator  and  to  the  other 
property-owners  on  Genesee  street,  in  whose  behalf  the  writ 
of  certiorari  issued  in  this  cause,  as  well  as  his  own,  was  sued 
out  and  prosecuted. 

The  relator  further  states  and  shows  that  a  petition  was 
presented  to  said  common  council  at  its  meeting  on  the  14th 
day  of  July,  1871,  signed  by  said  relator  and  most  of  persons 
so  named  in  said  writ,  asking  for  the  appointment  of  a  per- 
son, therein  named,  as  superintendent  of  the  Genesee  street 
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paving,  who,  in  accordance  with  such  petition,  was  duly 
appointed  for  that  purpose  at  the  next  meeting  of  the  common 
council,  held  on  the  21st  of  July. 

The  certiorari  in  this  proceeding  was  allowed  upon  the 
return  of  an  order  to  show  cause,  which  the  papers  before  us 
show  was  granted  on  the  9th  day  of  January,  1873.  In  the 
mean  time  the  work  of  said  improvement;  had  been  continued 
and  completed,  and  an  assessment  for  the  expense  thereof 
duly  made  and  confirmed,  and  the  assessment  roll  delivered 
to  the  treasurer  of  the  city  for  collection,  and  more  than  one- 
half  of  the  amount  thereof  duly  paid  to  him  thereupon. 

In  view  of  these  facts  it  seems  to  us  quite  clear  that  the 
writ  of  certiorari,  issued  in  this  cause,  ought  not  to  be  enter- 
tained for  the  review  of  the  proceedings  of  the  common 
council  in  respect  to  this  improvement. 

If  any  irregularities  or  informalities  occurred  in  the  pro- 
ceedings of  the  common  council  in  directing  said  work,  or  in 
letting  the  contract  for  its  construction,  we  are  of  the  opinion 
Jiat,  after  the  lapse  of  the  time  that  has  intervened  since  the 
said  work  was  authorized,  it  would  be  unjust  and  unreason- 
able to  review  said  proceedings  with  a  view  to  reverse  them 
for  any  such  error  at  this  period  of  time.  The  relator  and 
those  in  whose  behalf,  besides,  the  writ  was  issued  out,  have 
laid  by  and  seen  the  work  constructed  upon  this  street  for 
the  benefit  of  their  property,  and  should  be  estopped  from 
questioning  the  right  of  the  city  to  make  such  improvement, 
in  analogy  to  the  rule  in  equity  that,  when  a  party  lies  by 
and  sees  another  making  a  valuable  erection  and  improve- 
ments on  his  land,  supposing  he  is.  making  it  upon  his  own 
land,  he  shall  be  estopped  afterward  from  setting  up  his  title 
to  the  land  so  improved. 

The  common  council  are,  in  principle  and  in  fact,  nothing 
more  than  agents  of  the  property-owners  in  cities  in  making 
such  improvements ;  and  when  the  property-owners,  benefited 
thereby,  suffer  the  improvements  to  proceed  and  be  com- 
pleted, they  should  be  held  to  affirm  the  acts  of  their  agents  in 


NEW  YORK  PRACTICE  REPORTS.  293 

People  ex  rel.  Curtiss  agt.  Common  Council  of  the  City  of  Utica. 

constructing  such  work.  As  with  other  cases  between  prin- 
cipal and  agent,  where  the  trustees  of  public  or  private  cor- 
porations act  for  the  benefit  of  particular  individuals,  such 
individuals,  if  they  seek  to  disaffirm  and  avoid  such  acts, 
should  take  prompt  steps  to  do  so  or  they  will  -be  held  to 
affirm  the  same  (Story  agt.  Freeman,  25  N.  Y.,  230). 

The  common- law  writ  of  certiorari  is  allowed,  and  the 
remedy  sought  by  it  granted,  in  the  discretion  of  the  court 
(2  Hill,  28  ;  21  Barb.,  656).  And  where,  after  a  return  is 
made  to  such  writ,  the  court  is  satisfied,  upon  a  hearing,  that 
the  writ  was  improvidently  issued,  or  that  justice  and  equity, 
or  a  regard  to  considerations  of  public  policy  or  public  incon- 
venience require  such  a  decision  in  respect  to  it,  they  will 
dismiss  the  writ  without  passing  upon  the  merits  upon  the 
particular  questions  raised  or  designed  to  be  raised  by  it  for 
review  (People  agt.  Stillwell  and  ano.,  19  N.  Y.,  531). 

In  The  People  agt.  The  Supervisors  of  Allegany  (15  Wend., ' 
198),  and  in  The  People  agt.  The  Mayor  of  New  York  (2 
Hill,  9),  and  in  many  other  cases,  the  courts  have  quashed 
the  writ  in  like  cases. 

In  accordance  with  these  views,  the  writ  of  certiorari  in 
this  case  should  be  quashed,  with  costs  to  the  respondents. 
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SUPEEME  COURT. 

THE  PEOPLE  ex  rel.  GEORGE  MACDONNELL  agt.  OLIVER 
FISKE,  United  States  marshal  for  the  southern  district  of 
New  York. 

Where  a  prisoner  is  in  custody  of  a  United  States  marshal  and  the  pro- 
ceedings brought  before  this  court  by  certiorari  show  that  he  is  in  his 
custody  by  virtue  of  process  issued  upon  proceedings  which  the  act  of 
congress  authorized  to  be  taken,  through  federal  authority,  for  the  pur- 
pose of  determining  the  question  whether  or  not  the  prisoner  should  be 
extradited  under  the  treaty  between  the  United  States  and  Great  Britain, 

'  to  answer  for  an  alleged  crime,  this  court  has  no  jurisdiction  nor  author- 
ity to  compel  the  production  of  the  prisoner  before  it  to  enable  it  to 
review  the  proceedings  of  the  federal  tribunal. 

New  York  Special  Term,  June,  1873. 

ON  the  23d  of  May,  1873,  writs  of  habeas  corpus  and  cer- 
tiorari  were  issued  by  his  honor,  judge  FANCHER,  directed  to 
the  United  States  marshal  and  to  Mr.  commissioner  Gutman, 
returnable  at  oyer  and  terminer  June  4th,  1873.  On  that 
day  the  marshal,  through  his  counsel,  made  return  that  he 
held  the  petitioner  under  a  warrant  issued  by  commissioner 
Gutman,  pending  proceedings  for  his  extradition,  on  the 
application  of  the  British  government,  charged  with  the 
crimes  of  forgery  and  the  utterance  of  forged  paper ;  that 
such  proceedings  had  been  made  the  subject  of  review  by  the 
United  States  circuit  court  on  writs  of  habeas  corpus  and 
certiorari  ;  and  that  after  such  review  the  prisoner  had  been 
remanded  by  the  federal  court  to  the  custody  of  the  marshal, 
to  await  the  issuance  of  the  warrant  of  the  executive  for  his 
surrender  to  the  British  government. 
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CHARLES  W.  BROOKE,  on  lehalf  of  the  relator. 
JAMES  C.  CARTER,  on  behalf  of  the  marshal. 

DAVIS,  J. — The  application  now  made  is  in  the  nature  of 
a  motion  to  regard  the  marshal  as  in  contempt  for  not 
making  the  proper  return  to  the  writ  by  producing  the 
prisoner.  Although  counsel  do  not  put  it  in.  that  form,  it 
amounts  substantially  to  that ;  and  the  question  is  whether, 
upon  the  proceedings  and  the  return  now  before  the  court,  it 
is  the  duty  of  the  court  to  issue  an  attachment,  under  the 
statute,  to  compel  the  marshal  to  produce  the  body  of  the 
prisoner. 

There  is  no  doubt  whatever  of  the  power  of  the  state 
courts,  in  all  cases  where  persons  are  deprived  of  their 
liberty  within  their  territorial  jurisdiction,  to  issue  the  writ 
of  habeas  corpus  for  the  purpose  of  inquiring  into  the  cause 
of  the  detention ;  and  that  power  is  applicable  to  all  cases 
where  it  does  not  appear  upon  the  face  of  the  petition  for 
the  writ  that  the  case  is  one  either  extra-territorial,  or  exclu- 
sively \vithiu  the  jurisdiction  of  some  other  tribunal.  I 
assume  that  the  petition  in  this  case  did  not  show  to  Mr. 
justice  FANCHER,  who  issued  this  writ,  any  fact  clearly  estab- 
lishing that  this  prisoner  was  held  by  a  jurisdiction  which 
precluded  the  state  court  from  investigating  the  cause  of 
detention.  It  therefore  became  the  duty  of  the  judge  to 
issue  the  writ,  and  it  became  the  duty  of  the  marshal  so  far 
to  obey  it  as  to  make  known  to  the  court,  in  proper  form, 
over  his  official  signature,  the  cause  of  the  detention  of  the 
prisoner  by  himself. 

The  subject  of  the  jurisdiction  of  the  respective  state  and 
federal  courts  over  the  detention  of  prisoners  by  them, 
respectively,  has,  since  the  breaking  out  of  the  rebellion, 
received  a  very  extended  and  exhaustive  examination.  I 
have  myself  had  occasion,  in  another  position,  in  one  or  two 
instances,  to  give  the  whole  subject  a  thorough  examination, 
and  to  present  my  conclusions  to  the  federal  courts,  in  argu- 
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ments  upon  cases  arising  upon  writs  of  habeas  corpus  issued 
for  the  purpose  of  compelling  the  production,  by  the  military 
officers  of  the  federal  government,  of  persons  enlisted  in  the 
United  States  army,  and  in  cases  brought  before  the  federal 
courts  to  relieve  the  officers  of  those  courts  from  obedience 
to  writs  issued  out  of  the  state  courts.  The  law  in  such  cases 
is  now  extremely  well  settled.  It  was,  of  course,  brought 
sharply  to  the  attention  of  the  respective  tribunals  by  the 
exigencies  of  the  war,  inasmuch  as  it  became  apparent  that  if 
state  judges  and  state  courts  were  clothed  with  power  to  dis- 
charge, under  the  writ  of  habeas  corpus,  persons  who  were 
enlisted  in  the  United  States  military  or  naval  service,  it 
would  be  very  easy,  in  some  parts  of  the  country,  not  only  to 
impair,  but  substantially  to  destroy,  the  forces  which  the 
government  were  seeking  to  use  in  suppressing  the  rebellion. 
Therefore  the  question  became  one  of  very  great  importance*, 
and  involved  the  determination  of  the  respective  jurisdic- 
tion al  rights  and  powers  of  the  federal  and  state  govern- 
ments. 

The  same  question,  although  not  in  a  form  which  pre- 
sented it  with  that  directness,  but  still  required  its  examination 
to  some  extent,  arose  in  the  case  in  Wisconsin,  alluded  to  by 
counsel  for  the  respondent.  In  that  case  there  had  been  a 
trial,  conviction  and  judgment  by  the  federal  court,  which 
the  state  court  sought  to  set  aside  and  disregard,  for  the  pur- 
pose of  discharging  a  prisoner  held  under  a  final  judgment  of 
a  federal  court.  That  case  involved  a  very  important  ques- 
tion as  to  the  right  of  a  state  court  to  intervene  in  any  case 
where  the  federal  tribunals  had,  in  due  process  of  law,  deter- 
mined the  rights  and  obligations  of  citizens  of  the  United 
States,  and  subjected  them  by  judgment  to  the  consequences 
of  a  violation  of  its  laws. 

But  a  far  more  important  question  arose  in  the  other  class 
of  cases  to  which  allusion  has  been  made.  I  understand  the 
law,  as  settled  in  those  cases,  to  be  substantially  this  :  That, 
in  respect  to  each  other,  and  in  respect  of  the  enforcement  of 
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the  laws  of  the  United  States  government  and  of'  the  state 
governments,  the  jurisdictions  of  the  two  governments  are 
independent.  The  United  States  government,  in  the  enforce- 
ment of  the  laws  which  the  constitution  permits  congress  to 
enact,  is  regarded  as  an  independent,  and,  for  certain  purposes, 
as  substantially  a  foreign  power,  as  respects  the  states ;  and 
the  jurisdiction  of  the  courts  of  the  United  States,  when 
enforcing  laws  enacted  by  congress,  in  conformity  to  the  con- 
stitution, becomes  absolutely  exclusive.  The  state  courts 
have  no  more  power  to  intervene,  for  the  purpose  of  interfer- 
ing with  the  enforcement  of  those  laws  through  the  federal 
courts,  when  jurisdiction  is  legally  conferred  on  those  courts, 
than  a  state  has  to  interfere  with  the  operation  of  the  laws  of 
a  sister  state  within  the  territory  of  the  latter.  In  respect  to 
the  enforcement  of  those  laws  in  the  federal  tribunals,  they 
stand,  in  relation  to  each  other,  precisely  as  the  state  of  Penn- 
sylvania stands  with  respect  to  the  state  of  New  York.  The 
courts  of  this  state  certainly  have  no  power  to  interfere  with 
the  action  of  the  courts  in  the  state  of  Pennsylvania  in  the 
enforcement  of  the  laws  of  that  state ;  and  precisely  so  far  as 
congress,  under  the  constitution,  has  clothed  the  federal  courts 
with  power,  are  those  courts  as  independent,  while  exercising 
their  jurisdiction,  as  though  they  were  without  the  territory 
of  the  state  of  New  York.  This  court  has  therefore  no  power 
whatever  to  interfere  with  the  enforcement  of  the  laws  of 
congress  through  the  federal  courts. 

Those  are  the  settled  principles  in  the  cases  to  which  I 
have  alluded. 

The  only  question  presented  here  is,  whether  or  not  there 
is  a  difference  between  this  case  and  the  cases  to  which 
allusion  has  been  made,  growing  out  of  the  fact  that  by  the 
enactments  of  congress  the  state  judges  are  clothed  with  con- 
current jurisdiction  in  the  proceedings  for  the  investigation 
of  the  question  whether  or  not  there  should  be  an  extradi- 
tion. As  I  understand  the  act  of  congress,  it  purports  to 
give  to  state  judges  power  to  issue  the  original  warrant  and 
VOL.  XLV  38 


298  NEW  YORK  PRACTICE  REPORTS. 

People  ex  rel.  Macdonnell  agt.  Fiske. 

to  proceed  with  the  investigation  called  for  by  the  act  before 
the  president  is  authorized  to  enforce  the  treaty.  Jf  that  be 
the  law,  the  state  court  might  have  been  applied  to  originally, 
or  rather  a  state  judge  (for  the  act  refers  not  to  courts,  but  to 
judges).  A  state  judge,  within  the  description  of  the  act, 
might  have  been  applied,  to  originally  to  issue  the  process  for 
the  arrest  of  Macdonnell,  and  such  state  judge  might  have 
proceeded  to  investigate  the  question  whether  or  not  he  had 
been  guilty  of  an  offence  in  Great  Britain  which  subjected 
him  to  the  operation  of  the  treaty,  and  of  course  to  the  provi- 
sions of  the  federal  statute  under  which  the  state  judges  would 
in  that  case  be  acting.  Assuming  that  the  state  judges  have 
full  power  under  that  act  to  originate  the  proceeding,  to  con- 
tinue it,  and  to  furnish  the  necessary  evidence  upon  which 
the  secretarj7  of  state  at  Washington  will  issue  his  warrant 
for  the  extradition  of  the  accused  party,  that  does  not  deter- 
mine the  question,  in  my  judgment,  whether,  where  the 
application  is  not  to  a  state  judge,  but  to  a  federal  authority, 
and  the  proceedings  are  pending  in  the  federal  jurisdiction, 
and  have  ripened  into  that  condition  of  things  in  which  the 
secretary  of  state,  or,  more  strictly  speaking,  the  president  of 
the  United  States,  through  the  secretary  of  state,  has  issued 
his  warrant  for  the  extradition  of  the  accused — whether,  at 
that  stage,  the  state  court  is  clothed  with  authority  to  inter- 
vene and  review  (for  it  comes  to  that)  the  proceedings  that 
have  been  had  under  and  by  the  federal  authorities.  Juris- 
diction may  be  concurrent  db  origine,  so  that  a  judge  'of 
either  court  may  proceed.  But  if  either  judge  has  proceeded, 
and  has  in  due  form  gone  through  the  requisite  steps,  investi- 
gated the  question,  and  reached  a  conclusion  which  has 
resulted  in  the  issuing  of  a  warrant  of  extradition  by  the 
executive,  where  is  the  right  of  another  judge  to  interfere  to 
arrest  the  proceedings,  or  for  the  purpose  substantially  of 
reviewing  the  correctness  of  the  decision  of  the  first  judge  or 
officer  ?  It  strikes  me  that  that  is  a  very  serious  and  import- 
ant question.  I  should  want  something  pretty  clear  to  con- 
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vince  me  that  I  have  the  power  to  overhaul  the  proceedings 
and  to  review  (and,  of  course,  to  correct,  and,  if  I  saw  fit,  to 
set  aside  by  discharging  the  accused  party)  the  proceedings 
of  a  federal  court  or  judge  under  such  circumstances.  It 
would  be  an  assumption  of  jurisdiction  that  I  am  not  pre- 
pared to  make,  unless  clearly  convinced  that  I  have  the 
authority,  and  that  I  must  exercise  the  duty.  This  court  is 
asked  substantially  to  review  the  action  that  has  been  had  by 
authorities  clothed,  under  the  same  act  of  congress,  with  full 
power  to  enter  upon  the  investigation,  and  after  those  authori- 
ties have  gone  through  with  the  investigation.  The  act  of 
congress  does  not  clothe  either  a  state  judge  or  court  with  any 
such  power  of  review.  I  know  of  no  authority  by  which  the 
state  courts  are  clothed  with  any  such  power  to  review.  That 
brings  the  question,  it  seems  to  me,  to  just  this :  Does  the 
return  of  the  marshal  and  the  proceedings  brought  here  by 
certiorari  show  that  this  prisoner  is  in  his  custody  by  virtue 
of  process  issued  upon  proceedings  which  the  act  of  congress 
authorized  to  be  taken,  through  federal  authority,  for  the 
purpose  of  determining  the  question  whether  or  not  the  pri- 
soner, the  petitioner  here,  should  be  extradited  under  the 
treaty  ?  It  seems  to  me  that  the  returns  to  the  several  writs 
do  show, 

1st.  That  a  proper  application  was  made  to  a  commissioner 
of  the  United  States  court,  who  is  clothed  by  the  act  of  con- 
gress with  full  power  in  the  premises. 

2d.  That  that  commissioner  issued  a  warrant  to  the  mar- 
shal, upon  which  he  took  the  prisoner  into  his  custody  and 
held  him  pending  the  examination. 

3d.  That  the  examination  before  the  commissioner  being 
concluded,  its  certification  and  presentation  to  the  secretary 
of  state  were  made  as  required  by  the  act ;  and  it  appearing 
to  be  satisfactory,  the  warrant  of  the  president  or  secretary 
has  been  issued  directing  the  marshal  to  deliver  the  custody 
of  the  accused  party  to  persons  to  be  designated  for  the  pur- 
pose of  his  extradition. 
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All  that,  upon  these  papers,  appears  to  have  been  done, 
and  I  am  now  asked  substantially,  notwithstanding  these 
papers  are  before  me,  to  hold  the  marshal  in  contempt  of  this 
court,  and  to  issue  an  attachment  against  him  to  compel  the 
production  of  the  prisoner,  to  enable  me  to  review  the  pro- 
ceedings of  the  federal  tribunal.  I  am  at  a  loss  to  see  where 
that  power  can  be  found  in  this  court.  I  do  not  think  it 
exists.  It  follows,  therefore,  that  this  motion  to  consider  the 
marshal  in  contempt  must  be  denied  and  the  writ  of  habeas 
corpus  dismissed. 

Ordered  accordingly. 
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SUPREME  COURT. 
IN  THE  MATTER  OF  ALFRED  E.  LAGRAVE. 

The  treaty  between  the  governments  of  the  United  States  and  France,  of 
February  24,  1845,  provides  for  the  demand  of  one  power  and  the  sur- 
render by  the  other  of  persons  accused  of  certain  crimes.  One  such 
crime  is  burglary,  which  is  denned  to  be  the  breaking  and  entering  into 
a  mansion-house  of  another  by  night,  with  intent  to  commit  felony.  This 
is  a  common-law  offense  and  recognized  as  such  by  both  governments. 

But  the  crime  of  burglary  in  the  third  degree,  under  the  statutes  of  the 
State  of  New  York,  is  unknown  to  the  common  law;  and  there  is  no 
provision  in  the  above  mentioned  treaty,  and  consequently  no  power  for 
the  demand  and  the  extradition  of  a  fugitive  from  one  government  to 
the  other  for  such  a  crime. 

Where  the  relator  was  indicted  in  New  York  on  a  charge  of  burglary  in 
the  third  degree  and  forcibly  seized  in  France  and  brought  to  New  York 
under  the  form  of  the  extradition  treaty,  and  immediately  on  his  arrival 
here  was  arrested  in  several  civil  actions,  at  the  suit  of  a  number  of 
creditors  for  fraud  in  the  purchase  of  goods  here  prior  to  his  going  to 
France,  and  was  also  arrested  on  a  bench  warrant  by  the  sheriff  of  New 
York  on  the  indictment  for  the  crime  of  burglary  in  the  third  degree, 
and  was  imprisoned  for  want  of  bail : 

Held,  that  the  whole  proceeding  was  illegal  and  unauthorized,  and  that 
the  creditors  who  had  procured  and  caused  to  be  served  the  orders  of 
arrest  were  responsible  for  the  seizure  of  the  relator  on  French  soil,  and 
for  his  extradition  to  the  United  States ;  and  by  the  principle  of  several 
well  considered  authorities,  such  an  abuse  of  process  aa  to  require  the 
court  to  set  aside  the  arrest.  And  the  power  of  the  court  to  do  so,  under 
the  habeas  corpus  and  certiorari  acts,  was  ample  and  clear. 

But  it  is  no  ground  for  discharging  a  prisoner  in  a  criminal  matter  that  he 
has  been  forcibly  brought  within  the  jurisdiction  of  the  courts  ;  here  the 
extradition  treaty  does  not  apply  in  such  a  case.  The  prisoner  was,  there- 
fore, remanded  on  the  bench  warrant  served  by  the  sheriff,  charging  him 
with  burglary  in  the  third  degree. 

On  habeas  corpus  and  certiorari,  July,  1873. 

THE  facts  will  sufficiently  appear  in  the  opinion  of  the  court. 
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JOHN-  GRAHAM,  E.  T.  GERRY  and  AMBROSE  MONELL,  for 

petitioner. 

A.  OAKEY  HALL,  for  the  sheriff. 
WM.  ALLEN  BUTLER,  for  the  creditors. 

FANCHER,  J. —  The  defendant  had  not,  as  the  proofs  show, 
committed  any  crime  for  which,  under  the  treaty  between  the 
United  States  and  France,  he  could  be  demanded  by  the  one 
government  or  extradited  by  the  other.  The  treaty  of  Febru- 
ary 24,  1845,  provides  for  the  demand  by  one  power  and  the 
surrender  by  the  other  of  persons  accused  of  certain  crimes. 
One  such  pcrime  is  "burglary,"  which  is  defined  to  be  the 
breaking  and  entering  into  a  mansion-house  of  another,  by 
night,  with  intent  to  commit  felony.  The  crime  is  included, 
under  the  French  law,  in  the  words  vol  qualifie,  crime  (8  U. 
S.  Stat.  at  Large,  p.  582,  p.  617;  Whart.  Confl.  Laws,  §  942). 

The  offense  of  burglary  is  a  common-law  offense.  It  is 
essential  to  the  crime  that  the  house  broken  into  be  a  dwell- 
ing-house, and  that  the  time  of  entering  be  in  the  night  (3 
Chitty's  Grim.  Law,  1101,  1102). 

The  relator  was  charged  and  indicted  for  an  offense  which, 
by  our  New  York  statute,  is  defined  as  burglary  in  the  third 
degree  (2  Rev.  Stat.,  669,  §  IT).  This  is  only  a  statutory 
offense  and  was  not  known  to  the  common  law.  The  indict- 
ment against  the  relatoi'  of  August  12,  1872,  was  for  this  par- 
ticular, statutory  ^offense,  defined  as  burglary  in  the  third 
degree.  There  is  no  averment  that  he  broke  into  a  dwelling- 
house  nor  that  the  time  of  the  act  was  in  the  night.  It  is 
doubtful  if  the  offense,  as  charged,  could  be  sustained  under 
the  facts  disclosed  (People  agt.  Fralick,  Lalor's  Supp.,  63) ; 
but  whether  the  facts  will  make  out  the  statutory  offense  or 
not,  it  is  quite  certain  the  common-law  offense  of  burglary  is 
not  charged,  nor  does  the  indictment  allege  it,  nor  does  the 
treaty  between  the  United  States  and  France  provide  for 
the  demand  and  extradition  of  a  fugitive  for  our  statutory 
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offense  of  burglary  in  the  third  degree.  The  treaty  refers  to 
the  common-law  offense  of  burglary. 

If  no  offense  within  the  treaty  was  charged,  time  need  not 
be  spent  in  rehearsing  the  facts  and  circumstances  touching 
the  extradition  of  the  relator  and  the  bringing  of  him  forcibly 
from  France  to  the  United  States. 

It  is  plain  the  proceeding  was  unauthorized  and  illegal. 
He  was  wrongfully  seized  and  kidnapped  in  France  through 
the  instrumentality  of  James  Mooney,  an  alleged  detective, 
and  by  him  was  forcibly  brought  to  the  United  States  on  the 
French  steamer  "  Washington,"  without  any  charge  having 
been  made  for  which  he  could  lawfully  be  extradited. 

It  must  be  conceded  that  if  the  creditors,  who  procured  and 
caused  to  be  served  on  the  relator  orders  of  arrest  in  civil 
actions,  are  responsible  for  the  seizure  of  the  relator  on  French 
soil  and  for  his  extradition  to  the  United  States,  there  has 
been,  according  to  the  principle  of  several  well-considered 
authorities,  such  an  abuse  of  process  as  will  require  the  court 
to  set  aside  the  arrest.  But  the  counsel  for  the  creditors  has 
strenuously  contended  that  none  of  the  creditors  nor  their 
committee  had  anything  to  do  with  the  criminal  charge  for 
which  the  relator  was  indicted,  nor  with  the  proceeding  or 
instrumentality  by  which  he  was  brought  from  France  to  the 
United  States.  On  the  other  hand,  the  relator  and  his  coun- 
sel assert  that  the  creditors  and  their  committee,  and  they 
only,  had  all  to  do  with  the  getting  up  of  the  criminal  charge 
and  with  the  so-called  extradition  proceedings.  Upon  the 
determination  of  this  disputed  issue  depends  one  of  the  prin- 
cipal questions  in  the  case. 

There  is  no  doubt  that  the  United  States  minister  in  France 
acted  upon  misinformation  when  he  allowed  the  authority  of 
his  office  to  favor  the  relator's  extradition.  The  indictment 
and  affidavit  of  Tafft,  on  which  it  was  found,  were  insufficient 
to  show  any  crime  for  which  the  defendant  could  be  extradited. 
The  affidavit  of  Tafft  alleged  that  the  offense  was  committed 
in  1871 ;  the  indictment  averred  it  had  been  committed  in 
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1872.  But  neither  the  one  nor  the  other  made  out  the  com- 
mon-law offense  of  burglary. 

The  "  decrete "  put  in  evidence  is  dated  on  the  23d  Sep- 
tember, 1872,  and  the  relator  appears  to  have  been  arrested 
on  the  9th  September,  fourteen  days  before.  The  arrest, 
therefore,  was  not  because  of,  nor  founded  upon,  the  authority 
of  the  decrete,  but  the  latter  must  have  been  procured  as 
ancillary  to  the  arrest,  and  because  it  was  proper  the  French 
authorities  should  take  action  in  their  own  tribunals,  so  that 
the  decrete  should  operate  as  a  warrant  of  extradition.  The 
French  authorities  were  in  some  way  beguiled  into  the  belief 
that  the  relator  was  accused  of  a  crime  within  the  interna- 
tional treaty,  for  the  decrete  assumes  that  the  offense  charged 
was  within  the  treaty. 

There  is  an  act  of  congress  (15  U.  S.  Stat.  at  Large,  337) 
which  provides  that  "  any  person  duly  appointed  as  agent  to 
receive  in  behalf  of  the  United  States  the  delivery  by  a 
foreign  government  of  any  person  accused  of  crime  com- 
mitted within  the  jurisdiction  of  the  United  States,  and  to 
convey  him  to  the  place  of  his  trial,  shall  be  and  thereby  is 
vested  with  all  the  powers  of  a  marshal  of  the  United  States 
in  the  several  districts  through  which  it  may  be  necessary  for 
him  to  pass  with  such  prisoner,  so  far  as  such  power  is  requi- 
site for  his  safe  keeping." 

But  if  the  custody  which  Mooney  exercised  over  the  relator 
was  unlawful  in  the  beginning,  the  statute  of  the  United 
States  just  quoted  could  not  make  the  custody  lawful  after- 
ward. While  on  the  steamer,  which  was  a  French  vessel,  the 
prisoner,  in  contemplation  of  law,  was  on  French  territory. 
Ships  and  vessels  on  the  high  seas  are  treated  as  a  part  of  the 
territory  of  the  country  to  which,  according  to  their  nationality, 
they  belong  {Case  of  Atlanta,  8  Opin.  Attorney- General  U. 
S.,  73 ;  In  re  Bennett,  11  Law  Times  R.  \N.  &],  488 ;  Queen 
agt.  Anderson,  Law  Rep.  Crown  Gas.,  161 ;  Reg.  agt.  Junnot, 
1  Russ.  on  Crimes,  4th  ed.,  153 ;  Arch.  Grim.  PI.,  16  ed.,  395 ; 
Reg.  agt.  Allen,  1  Moody  Crown  Gas.,  494 ;  Thomas  agt. 
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Lwie,  2  Sumner  R.,  1 ;  United  States  v.  Coombs,  12  Peters, 
72).  There  was  no  arrest  of  the  relator,  therefore,  which  was 
lawful  until  he  reached  the  jurisdiction  of  New  York,  and 
the  question  is,  was  he  brought  here  under  such  circum- 
stances as  to  make  his  arrest  when  here  an  abuse  of  process  ? 

The  principle  of  law  applicable  to  the  case  is  to  be  found 
in  several  authorities.  There  are  adjudications  on  the  sub- 
ject both  in  England  and  the  United  States.  They  all  illus- 
trate the  same  principle.  An  arrest  procured  by  fraud  or 
trick  is  illegal. 

Where  a  party  was  brought  from  another  state  by  virtue  of 
a  requisition  from  the  governor  on  a  criminal  charge,  and  it 
appeared  that  the  charge  was  made  with  the  design  of  bring- 
ing such  party  within  the  jurisdiction  of  the  court,  that  he 
might  be  held  to  bail  in  a  civil  suit,  he  was  ordered  to  be  dis- 
charged from  arrest  on  common  bail.  Other  cases  are  to  the 
same  effect  (Underwood  agt.  Felter,  6  N.  Y.  Legal  Obs., 
66 ;  Stein  agt.  Valkenheysen,  Ellis,  -Blackburn  <&  Ellis,  65  ; 
Goupil  agt.  Simonson,  3  Abb.  Pr.,  474 ;  Wells  agt  Gurney, 
8  Barn.  &  Cress.,  769 ;  Snelling  agt.  Watrous,  2  Paige,  314 ; 
Williams  agt-  Bacon,  10  Wend.,  636  /  Benninghoff&gi.  Oswell, 
37  How.  Pr.  R.,  235 ;  Hill  agt.  Go.odrich,  32  Conn.,  588). 

In  one  of  these  cases  it  was  said  that  where  a  party  has  not 
in  fact  been  guilty  of  a  crime,  a  proceeding  founded  on  the 
allegation  that  it  was  committed,  which  is  a  mere  device  to 
enable  an  arrest,  is  an  abuse  of  process,  and  the  arrest  cannot 
be  sustained.  The  legality  of  the  arrest  is,  therefore,  to  be 
tested  by  the  inquiry  whether  the  creditors  were  concerned  in 
the  device  by  which  the  party  has  been  brought  within  the 
jurisdiction  of  the  court.  If  the  criminal  proceedings  be  a 
pretext  to  bring  him  within  the  jurisdiction,  so  that  he  may 
be  proceeded  against  civiliter,  and  the  creditors  in  whose 
suits  the  orders  of  arrest  were  issued  instigated  the  criminal 
proceeding,  and  were  instrumental  in  bringing  the  relator 
where  the  orders  of  arrest  could  be  served,  then  the  arrest 
was  unlawful  and  cannot  be  maintained. 
VOL.  XLV  39 
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The  counsel  on  both  sides  have  substantially  concurred  in 
the  principle  of  law  applicable  to  the  case,  but  they  differ 
when  the  question  of  fact  is  raised  as  to  the  interference  of 
the  creditors  in  respect  of  the  criminal  charge  and  the  extra- 
dition. To  determine  this  question  we  must  look  at  the  facts 
as  disclosed  by  the  evidence  in  this  matter. 

Lagrave  was  a  dealer  in  dry  goods  in  the  city  of  New  York. 
In  1871  he  had  a  place  of  business  at  524  Broadway,  and  in 
1872  at  448  Broome  street.  In  the  early  part  of  1872  he 
made  large  purchases  of  goods  upon  credit  from  leading 
importers  in  the  city.  On  Sunday,  the  26th  June,  1872,  he 
secretly  absconded  without  paying  or  providing  for  his  large 
indebtedness. 

Shortly  after  his  flight  became  known  his  New  York 
creditors  held  a  meeting  at  the  office  of  Messrs.  Alden  &  Co., 
530  Broadway,  when  a  committee  was  appointed.  There 
were  two  subsequent  meetings  of  the  creditors  at  the  St. 
Nicholas  Hotel.  The  creditors  then  were  ignorant  of  his 
whereabouts,  and  the  testimony  bears  out  the  assertion  of 
their  counsel  that  "  the  object  of  the  appointment  of  the  com- 
mittee was  not  the  collection  of  the  claims  of  creditors  but 
to  ascertain  where  Lagrave  was,  and,  if  possible,  to  procure 
his  arrest  and  bring  him  to  justice  and  punishment." 

An  agreement  was  made  between  themselves  at  the  first 
meeting  of  the  creditors  to  p&jjwe  per  cent  on  the  several 
amounts  of  their  respective  claims ;  and  at  the  second  meet- 
ing they  instructed  their  committee  to  put  Lagrave  in  bank- 
ruptcy, and  "  take  such  steps  as  would  bring  him  to  punish- 
ment." 

It  appears  that  $6,000  or  $7,000  were  realized  from  the 
first  subscription  of  five  per  cent.  Afterward,  in  September, 
there  was  another  meeting  of  the  creditors  at  the  St.  Nicholas, 
when  it  was  stated  that  the  relator  had  been  arrested  at 
Luchon,  in  France,  that  the  funds  of  the  committee  were 
exhausted,  and  if  the  creditors  saw  fit  they  could  furnish 
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them  with  more  money.  A  further  assessment  of  three  per 
cent  was  assented  to  and  paid. 

Several  of  the  creditors  testify  that  the  object  of  appoint- 
ing the  committee  was  to  bring  this  man,  Lagrave,  to  justice. 
The  creditors  generally  united  in  the  appointment  of  the 
committee  and  agreed  to  the^?n>  rata  contribution  to  pay  the 
expenses  which  might  be  incurred. 

The  committee  retained  as  their  legal  adviser,  John  D. 
Townsend,  Esq.,  and  in  accordance  with  his  advice  James 
Mooney  was  selected  as  a  .competent  detective  to  find  Lagrave. 
Mooney  went  to  France  in  search  of  him.  His  instructions 
were  to  find  him,  if  possible.  It  is  not  disputed  that  the 
expenses  of  Mooney  were  paid  by  the  committee  out  of  the 
fund  contributed  by  the  creditors.  Mooney  testified  that  he 
was  employed  to  ascertain  the  whereabouts  of  Lagrave.  One 
of  the  creditors,  1ST.  S.  "W.  Yanderhoef,  testifies  that  the  com- 
mittee was  appointed  to  prosecute  and  take  the  business  in 
hand,  instead  of  each  individual  creditor  looking  after  his 
own  interest,  prosecute  Lagrave  for  thieving  from  his  creditors. 
That  was  the  motive.  The  money  and  who  they  should 
employ  was  left  entirely  with  the  committee.  The  par- 
ticular proceedings,  he  says,  were  left  to  the  committee.  Wil- 
liam Strong,  the  treasurer  of  the  committee,  states  that  the 
committee  put  the  whole  case  into  the  hands  of  Mr.  John  D. 
Townsend,  about  the  first  of  June,  for  the  purpose  of  arrest- 
ing and  punishing  Lagrave,  if  possible.  He  further  says : 
"  We  put  the  whole  matter  into  Mr.  Townsend's  hands,  and 
we  were  to  pay  the  cost  of  the  thing."  The  money  was 
expended  under  his  instructions  in  the  costs  of  the  whole  case. 
He  called  for  money  frequently  by  orders  on  Strong.  Others 
of  the  committee  relate  the  same  facts  as  to  the  employment 
of  Mr.  Townsend,  and  confiding  the  whole  case  to  his  hands. 

In  one  of  the  interviews  of  one  of  the  committee  with 
Mr.  Townsend  the  latter  said  he  had  heard  of  a  case  of  bur- 
glary at  Thayer's  store,  and  he  presumed  that  was  sufficient 
to  bring  him  (Lagrave)  out  here.  Mr.  Field,  one  of  the  com- 
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inittee,  testifies,  page  315,  "  "We  understood  that  Mr.  Town- 
send  was  to  have  him  brought  back  on  that  chaise."  In 
September,  following,  Mr.  Field  learned  from  Mr.  Townsend 
that  an  indictment  had  been  procured,  who  said  one  had 
been  procured  "for  the  purpose  of  arresting  and  bringing 
him  back."  Mooney  swears  that  Mr.  Townsend  employed 
him  to  go  abroad  in  this  matter  about  ten  or  twelve  days 
before  he  went.  This  makes  the  date  of  the  employment 
about  the  5th  June,  1872.  He  received  money  from  Town- 
send  and  left  for  Liverpool  on  the  15th  June,  1872,  with  a 
description  and  photograph  of  Lagrave,  instructions  from 
Townsend  and  £225  in  money.  While  he  was  abroad  letters 
and  telegrams  passed  between  him  and  Townsend. 

All  these  steps,  thus  far,  were  taken  by  the  creditors,  their 
committee  and  counsel.  Nothing  is  heard  of  any  public  officer 
or  criminal  proceeding  until  Mooney  had  arrived  in  France. 

By  the  minutes  of  the  grand  jury  of  August  12,  1872,  it 
appears  that  an  indictment  was  found  on  that  day,  on  the  evi- 
dence of  George  H.  Tafft,  against  Alfred  E.  Lagrave  and 
James  D.  Otis,  for  burglary  in  the  third  degree. 

Mr.  Townsend  testifies  in  this  matter,  that  it  is  very  possi- 
ble he  did  draw  the  original  affidavit  of  George  H.  Tafft ; 
that  he  did  draw  the  affidavit  of  one  person  and  delivered  it 
to  the  district  attorney ;  cannot  say  whether  it  was  Tafft's  or 
Bassett's.     The  district  attorney  remembers  Townsend  spoke 
to  him  about  the  case,  but  cannot  say  whether  before  or  after 
the  indictment.     He  says  there  was  a  conversation  with  Town 
send,  which  must  have  been  after  the  indictment,  about  claim 
ing  Lagrave  from  the  French  government  under  the  treaty 
A  letter  was  prepared  by  his  clerk,  or  by  Townsend,  to  the 
secretary  of  state,  p.  592. 

The  indictment  charged  that  Alfred  E.  Lagrave,  on  the  4th 
June,  1872,  with  force  and  arms,  the  store  of  Davis  Thayer, 
Jr.,  feloniously  and  burglariously  did  enter  and  break  into, 
then  and  there  burglariously  to  steal  and  carry  away  certain 
cases  of  hats. 
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The  affidavit  of  Tafft  relates  how  certain  hats  were  missed 
from  the  store  of  Thayer  in  June,  1871,  and  that  one  Tom- 
lins,  an  employe  of  Lagrave,  had  informed  him  the  missing 
goods  had  been  found  in  the  premises  of  Lagrave ;  and  the 
affidavit  contains  other  allegations  of  circumstances  implicat- 
ing Lagrave  in  the  theft  of  the  hats ;  and  concludes  by  stating 
that,  as  deponent  is  informed,  it  is  the  desire  of  Thayer  that 
Lagrave  should  be  prosecuted,  and  "  that  said  Lagrave  is  a 
fugitive  now  in  France."  According  to  an  indorsement  on 
the  indictment,  Thayer  was  in  Massachusetts.  Tafft  went  to 
France,  and,  as  the  relator  testifies,  he  said  that  Bassett  came 
to  him  and  wanted  him  to  go  before  the  grand  jury.  He  went, 
and  John  D.  Townsend  was  there.  The  relator  denies  or 
explains  the  facts  asserted  in  Tafft's  affidavit  as  to  the  alleged 
burglary.  Mooney  states  that  he  was  present  at  Luchon,  in 
France,  with  the  chief  of  police,  some  police  officers  and  a  detec- 
tive from  Toulouse,  when  Lagrave  was  arrested,  and  that  the 
chief  of  police  and  detective  made  the  arrest.  The  prefect  of 
police  retained  charge  of  the  prisoner  until  October  14,  when 
Mooney  took  charge  of  him.  Mooney  states  that  the  arrest 
at  Luchon  was  for  burglary  in  New  York  on  a  man  named 
Thayer. 

After  the  arrest  Lagrave  was  taken  to  Paris,  from  thence 
to  Brest,  where  he  was  placed  on  the  French  steamer  "  Wash- 
ington," and  where,  on  the  14th  October,  1872,  Mooney  took 
sole  charge  of  him.  Mooney's  authority  for  keeping  him  in 
custody  and  bringing  him  to  the  United  States  was  a  decrete 
in  French,  dated  September  27,  1872,  a  letter  of  Minister 
Washburn,  dated  October  11,  1872,  and  the  verbal  authority 
of  Minister  Washburn. 

Mooney  testifies  that  he  told  Minister  Washburn  he  was 
directed  by  Townsend  to  go  there  and  find  Lagrave.  He  paid 
the  expenses  of  Lagrave  from  the  time  he  took  him  in  custody 
until  the  arrival  of  the  "  Washington  "  at  New  York,  on  the 
26th  October,  1872.  The  amount  for  his  own  services  and 
expenses  was  $4,000  or  $5,000. 
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Some  of  the  creditors  learned  through  Townsend,  some 
from  one  of  the  committee,  and  some  from  other  sources,  that 
Lagrave  had  been  arrested  and  was  being  brought  to  New 
York  on  the  "  Washington,"  and  they  then  applied  to  their 
lawyers,  who  procured  orders  of  arrest.  The  orders  of  arrest 
were  served  immediately  on  his  arrival  in  New  York. 
Lagrave  was  first  taken  to  the  district  attorney,  and  then  to 
the  office  of  the  sheriff,  where  the  orders  of  arrest  were 
served.  • 

This  general  outline  of  facts,  without  going  into  more  par- 
ticulars, shows  plainly  that  the  committee  of  the  creditors, 
and  primarily  the  creditors  themselves,  were  the  parties  who 
caused  the  arrest  and  extradition  of  Lagrave. 

Had  he  not  defrauded  them,  no  meetings  of  creditors  would 
have  been  held,  no  subscriptions  made,  no  committee 
appointed,  no  counsel  employed,  no  affidavits  drawn  for  the 
grand  jury,  no  indictment  found,  no  detective  engaged,  and 
no  arrest  or  extradition  achieved.  Nor  would  the  relator 
have  been  pursued  or  brought  to  the  United  States,  but  for 
'  the  money  which  the  creditors  paid  and  caused  to  be  applied 
for  the  purpose.  He  may  not  have  been  overtaken  with  any- 
thing exceeding  his  deserts.  He  fraudulently  contracted  the 
debts  which  he  owes  the  creditors,  and  he  absconded  as  a 
fraudulent  debtor.  But  those  are  facts  that  cannot  legally 
excuse  a  device  to  bring  him  into  the  jurisdiction  of  the  court 
for  the  purposes  of  arrest  in  civil  actions,  if  the  device  has  no 
meritorious  foundation. 

The  arrival  of  the  steamer  was  announced,  and,  before 
Lagrave  had  been  loosed  from  the  confinement  and  arrest, 
begun  in  France,  continued  on  the  voyage  to  the  United 
States,  and  still  enforced  when  he  was  taken  from  the  vessel 
to  the  district  attorney  and  to  the  sheriff's  office,  the  orders 
of  arrest  were  served.  He  has  since  been  in  the  custody  of 
the  sheriff,  and  in  confinement  in  Ludlow  street  jail  for  want 
of  bail,  on  the  orders  of  arrest. 

Now,  had  all  these  facts  appeared  before  the   court,  on 
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motions,  made  in  the  several  actions  wherein  the  orders 
issued,  to  set  aside  the  service  of  the  orders  of  arrest  on 
the  ground  of  abuse  of  process,  I  cannot  say  the  motions 
should  not  prevail.  But  the  application  before  me  is  not  a 
motion  in  any  of  the  actions.  It  is  made  in  the  proceeding 
instituted  by  the  writs  of  habeas  corpus  and  certiorari ;  and 
the  question  arises  whether  I  can  go  behind  the  return  which 
sets  forth  regular  orders  of  arrest  and  the  detention,  by  the 
proper  officer,  of  the  relator  thereon. 

Section  39  of  the  habeas  corpus  act  provides  that  "  if  no 
legal  cause  be  shown  for  such  imprisonment,  or  for  the  con- 
tinuance thereof,  such  court  or  officer  shall  discharge  such 
party  from  the  custody  or  restraint  under  which  he  is  held" 
(2  Edm.  Slat.,  588  [same  as  §  54  in  3  R.  S.,  5th  ed.,p.  887] ). 

But,  in  this  case,  "legal  cause"  for  the  imprisonment  and 
restraint,  it  is  contended,  is  shown  in  the  orders  of  arrest 
which  are  set  forth  in  the  return. 

It  is  provided,  by  section  41  of  the  habeas  corpus  act,  that 
if  the  prisoner  be  in  custody  on  civil  process  from  any  court 
legally  constituted,  or  issued  by  any  officer  in  the  course  of 
judicial  proceedings  before  him,  authorized  by  law,  such 
prisoner  can  only  be  discharged  in  one  of  the  six  cases  men- 
tioned in  the  statute. 

It  must  be  conceded  that  the  orders  of  arrest,  granted  by  a 
justice  of  the  supreme  court,  were  issued  by  an  officer  having 
jurisdiction ;  and  also  that  the  facts,  constituting  the  cause  of 
arrest,  were  sufficient  for  the  exercise  of  the  officer's  discre- 
tion to  issue  the  orders.  They  are  likewise  sufficient  on  their 
face,  being  in  due  form,  and,  consequently,  are  a  sufficient 
protection  to  the  sheriff. 

The  imprisonment  is,  therefore,  lawful  until  the  arrest  is 
set  aside  (People  agt.  Nemis,  \  Hill,  154;  People  agt. 
McLeod,  id.,  377 ;  8.  C.,  25  Wend.,  483 ;  People  agt.  Gas- 
sells,  5  id.,  168 ;  Matter  of  Prune,  1  Barb.,  340 ;  Matter  of 
Clark,  9  Wend.,  212;  Sheriff  of  Middlesex,  11  Ad.  &  El., 
273;  Exparte  Kearney,  7  Wheat.,  38). 
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The  case  is  one  where  the  relator  is  in  custody  on  civil 
process,  issued  by  an  officer  in  the  course  of  judicial  proceed- 
ings before  him,  authorized  by  law ;  and  it  is  contended  by 
the  creditors  that,  unless  it  appear  that  the  case  falls  within 
one  of  the  six  subdivisions  of  section  41,  it  is  the  requirement 
of  the  statute  that  the  relator  shall  be  remanded. 

The  counsel  for  the  relator  claim,  however,  that  relief  can 
be  had  in  this  proceeding,  and  they  cite  the  sixty-eighth  sec- 
tion of  the  habeas  corpus  act  (3  It.  8.,  5th  ed.,  p.  889,  §  369), 
which  reads  as  follows :  "  If  it  appears  that  the  person  detained 
is  illegally  imprisoned,  confined  or  restrained  of  his  liberty, 
the  court  or  officer  shall  grant  a  writ  of  discharge,  command- 
ing those  having  such  person  in  custody  to  discharge  him 
forthwith." 

In  People  ex  rel.  Ritterman  agt.  Kelly  (1  Abb.  Pr.  JR. 
[N.  S.~],  435)  the  late  city  judge  discharged  the  relator  on 
habeas  corpus,  where  it  appeared  by  the  return  that  he  was 
in  custody  under  nine  orders  of  arrest;  but  in  respect  of 
which  it  was  shown,  on  traverse  to  the  return,  that  the  causes 
of  action  arose  prior  to  his  discharge  as  an  insolvent  debtor. 

There  are  various  other  authorities  bearing  upon  the  ques- 
tion, the  most  prominent  of  which  are  these :  Ex  parts  Beatty 
(12  Wend.,  229) ;  Squirts  Case  (12  Abb.  Pr.  R.,  38) ;  Cald- 
weWs  Case  (35  Barb.,  444  [S.  C.~\ ,  13  All.,  405) ;  People  ex 
rel.  Burroughs-tig1!,.  Willett  (26  Barb.,  78) ;  People  agt.  Raw-* 
son  (61  id.,  625) ;  Banner  agt.  People  (4  Barb.,  33). 

In  Squire's  Case  (12  All.  Pr.  R.,  38)  it  was  held  that  if 
the  prisoner  was  arrested  in  violation  of  his  privilege  he  was 
entitled,  on  habeas  corpus,  to  his  discharge.  The  party,  in 
that  case,  was  exempted  from  arrest  under  the  metropolitan 
police  act. 

There  is  another  section  of  the  habeas  corpus  act  which,  it 
seems  to  me,  bears  upon  the  case,  although  it  has  not  been 
referred  to  by  counsel.  Section  64  (3  R.  S.,  5th  ed.,  p.  889) 
provides  that  the  party  may  allege  any  fact  to  show,  either 
that  his  imprisonment  or  detention  is  unlawful,  or  that  he  is 
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entitled  to  his  discharge ;  and  thereupon  the  court  or  officer 
is  directed  to  proceed  in  a  summary  way  to  hear  the  proofs 
and  allegations,  "  and  to  dispose  of  such  party  as  the  justice 
of  the  case  may  require." 

This  provision  is  so  broad  that  it  seems  to  confer  ample 
authority  on  habeas  coitus  and  certiorari,  not  only  to  inquire 
into  the  cause  of  the  imprisonment  and  detention,  but  to 
hear  all  the  facts  touching  the  same,  and  to  dispose  of  the 
party  as  the  justice  of  the  case  may  require. 

In  1  Hill  (note, p.  647,  666)  it  is  said:  "If  the  party  be 
illegally  arrested  or  detained,  though  the  process  be  valid, 
this  is  ground  for  discharge." 

Authority  for  this  proposition  is  cited  in  PleasanCs  Case 
(11  Am.  Jur.,  257),  where  the  party  was  discharged  on  habeas 
corpus  because  the  arrest  had  been  made  without  the  territo- 
rial jurisdiction  of  the  court. 

Although  motions  to  set  aside  the  service  of  the  orders  of 
arrest  could  be  made  in  the  several  actions  wherein  they  were 
issued,  still  I  am  of  the  opinion  that  the  party  arrested  may 
resort  to  habeas  corpus  and,  certiorari,  and,  in  that  proceed- 
ing, may  show  any  facts  which  entitle  him  to  his  discharge ; 
and  the  court  or  officer,  before  whom  the  proceeding  is 
brought,  is  bound  summarily  to  hear  and  adjudicate  upon 
the  facts,  and  to  dispose  of  the  party  as  the  justice  of  the  case 
may  require. 

Where  the  arrest  or  detention  is  illegal  the  right  of  the 
party  to  his  discharge  is  absolute ;  and  it  was  not  intended 
that  he  should  be  compelled  to  resort  to  any  other  proceeding 
to  procure  it  than  the  proceeding  on  habeas  corpus  and  cer- 
tiorari  (see  People  ex  rel.  Burroughs  agt.  Willett,  26  Barb., 
78 ;  CaldweWs  Case,  35  id.,  444 ;  People  ex  rel.  Bitter  man 
agt.  Kelly,  1  Abb.  Pr.  E.  [N.  &] ,  435). 

The  result  of  these  remarks  is,  that  the  relator  was  not 
legally  arrested  on  the  several  orders  of  arrest  mentioned  in 
the  return;  and,  so  far  as  he  is  imprisoned  or  detained  because 
of  them,  he  is  entitled  to  his  discharge. 
VOL.  XLV.  40 


3U  NEW  YORK  PRACTICE  REPORTS. 

In  the  Matter  of  Lagrave. 

But  there  is  another  cause  of  detention  set  forth  by  the 
respondent  in  his  return,  for  which  I  think  the  relator  must 
be  remanded. 

The  return  of  the  sheriff  sets  forth  that  he  arrested  the 
relator  and  took  him  into  custody  under  and  by  virtue  of  cer- 
tain orders  of  arrest,  copies  of  which  are  annexed  to  the  return, 
and  that  he  holds  and  detains  said  relator  in  custody  by  virtue 
of  said  orders ;  and  also,  by  virtue  of  a  certain  warrant  issued 
by  the  people  of  the  state  of  New  York,  a  copy  of  which  is 
alse  annexed  to  the  return. 

The  warrant  is  a  bench-warrant,  issued  by  the  district  attor- 
ney for  the  county  of  New  York,  commanding  the  sheriff,  etc., 
to  take  the  body  of  Lagrave,  who  stands  indicted  for  burglary, 
and  to  bring  him  before  the  justices  of  the  general  sessions  of 
the  peace,  in  and  for  the  city  and  county  of  New  York,  to  be 
dealt  with  according  to  law. 

Where  a  prisoner  is  without  the  jurisdiction  of  the  court,  and 
is  by  force  or  fraud  brought  within  it,  he  cannot  be  arrested  and 
proceeded  against  in  a  civil  action,  at  the  suit  of  any  party 
concerned  in  bringing  him  within. such  jurisdiction.  But,  in 
respect  of  a  criminal  offense,  this  rule  has  no  application 
(Susannah  Scott's  Case,  9  Barn,  &  Ores.,  446 ;  People,  ex 
rd.  Luddington  agt.  Sheriff  of  N.  Y.,  MS£,  FITHIAN,  J.) 

It  is  no  ground  for  discharging  a  prisoner  from  arrest  in  a 
criminal  matter,  that  he  has  been  forcibly  brought  within  the 
jurisdiction  (The  People  agt.  Wm.  G.  Howe,  4  Park.  Grim. 
7?.,  253). 

In  the  civil  actions,  the  improper  proceeding  of  the  plain- 
tiffs, which  would  amount  to  an  abuse  of  process,  is  a  legal 
wrong  which  prevents  them  from  retaining  the  benefits  of  an 
arrest.  But  there  can  be  no  wrong  of  that  nature  imputable 
to  the  people.  The  process  upon  which  he  is  held,  issued  by 
the  district  attorney,  is  valid,  and  the  court  or  officer  cannot, 
on  habeas  corpus  or  certiorari,  inquire  into  the  truth  of  the 
crime  for  which  the  prisoner  stands  indicted  ( The  People  agt. 
McLeod,  1  Hill,  377 ;  Matter  of  Clark,  9  Wend.,  212). 
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The  question  of  his  guilt  or  innocence  must  be  tried  accord- 
ing to  law  (2  R.  S.,  737,  §  1). 

It  is  argued  that  he  cannot  be  tried  because  the  indictment 
is  lost.  Perhaps  the  public  prosecutor  may  be  able  to  substi- 
tute a  copy  of  the  indictment  (People  agt.  Burdick,  3  Games, 
104). 

The  indictment  cannot  be  questioned  collaterally  (People 
agt.  Hurlburt,  4  Denio,  136 ;  Bank  of  U.  S.  agt.  Jenkins, 
%18  Johns.,  309). 

It  is  further  alleged  that  there  is  no  intention  to  try  the 
relator  on  the  indictment,  and  that  the  time  which  has  elapsed 
since  the  warrant  was  deli\7ered  to  the  sheriff  entitles  him  to 
be  discharged. 

That  may  be  true ;  but  the  motion  for  a  discharge  on  such 
grounds  must  be  made  to  the  court  wherein  the  criminal  pro- 
ceeding is  pending.  That  court  has  full  control  of  the  indict- 
ment and  all  proceedings  founded  upon  it. 

The  relator  must  be  discharged  from  the  orders  of  arrest  in 
the  civil  actions,  but  remanded  to  the  custody  of  the  sheriff  on 
the  warrant  issued  on  the  indictment  in  the  general  sessions 
against  him,  with  directions  to  the  sheriff  to  take  the  relator 
before  that  court  to  answer  the  indictment. 
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SUPEEME  COURT. 

» 

JOHN  TRACY,  Jr.,  Plaintiff  and  Appellant,  v.  SAMUEL  COKSE, 
Defendant  and  Respondent. 

1.  Where,  under  and  pursuant  to  section  48  of  the  act  of  Congress  of  June 
30,  1864  (13  Statutes  at+Large,  p.  238),  as  amended  by  9th  section  of 
the  act  of  Congress,  July  13,  1866  (14  Statutes  at  Large,  p.  112),  a  pro- 
ceeding was  instituted  and  carried  out,  viz. :  To  sell  a  barge  and  a  quan- 
tity of  distilled  spirits  and  utensils  for  making  the  same,  as  perishable, 
it  is  the  duty  of  the  purchaser  seeking  to  avail  himself  of  such  title  to 
make  out  by  proof  all  the  necessary  steps  required  by  that  provision  of 
the  statute  to  give  jurisdiction  to  the  collector  to  sell. 

2.  The  authority  under  those  provisions  of  the  acts  of  Congress  to  sell  rests 
on,  1.  The  application  by  the  collector  of  internal  revenue  to  the  asses- 
sor to  examine  the  property  seized,  etc. 

2.  The  assessor's  examination  and  opinion  that  a  sale  is  necessary. 

3.  The  assessor's  appraisal  of  the  property  sought  to  be  sold  as  perishable. 

4.  The  refusal  of  the  owner  of  the  property  to  give  a  bond. 

5.  The  order  to  sell. 

8.  In  the  case  at  bar  there  were  several  errors,  viz.  :  The  assessor  appraised 
the  property  seized,  viz.,  a  quantity  of  distilled  spirits,  a  still  and 
apparatus, and  materials,  implements,  etc.,  and  the  barge  "Franklin," 
in  one  lump,  at  $3,000,  without  distinguishing  in  the  appraisal  as  to  the 
value  of  the  barge  alone,  so  as  to  enable  the  owner  of  the  barge  to  give  a 
bond. 

No  proof  was  given  of  any  notice  to  the  owner  of  the  property  to  give  a 
bond.  The  recital  in  a  letter  written  by  the  collector  of  the  district  to 
the  assessor  is  not  evidence  of  that  fact. 

The  assessor  did  not  indicate  his  opinion  that  a  sale  was  necessary  until 
after  the  time  when,  as  alleged,  the  owner  had  neglected  to  give  a  bond. 
The  court  therefore  fold,  on  exceptions,  the  title  of  the  purchaser  under 
such  a  sale  as  invalid  as  to  one  claiming  to  be  a  purchaser  on  a  mort- 
gage sale  under  a  power  of  sale  contained  in  a  mortgage  in  existence 
and  duly  recorded  prior  to  the  seizure  by  the  collector  of  internal 
revenue. 

4.  The  vali dity  of  the  title  of  a  purchaser  under  a  sale  under  section  48,  as 
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amended  by  section  9,  of  property  seized,  on  the  ground  that  it  is  perish- 
able, does  not  in  any  way  depend  upon  a  subsequent  decree  entered  in 
the  U.  S.  District  Court  condemning  the  proceeds  of  such  sale,  r 

Because  if  a  decree  that  the  seizure  and  sale  be  confirmed  helps  to  make 
the  previous  sale  valid,  then  a  contrary  decree  would  make  such  sale 
invalid. 

The  result  of  such  a  principle  would  be  that  no  person  could  safely  pur- 
chase at  such  a  sale. 

The  sale  is  not  made  by  authority  of  the  judgment,  and,  therefore,  nothing 
which  is  decided  by  the  judgment  affects  the  validity  of  the  sale. 

5.  If  the  barge  had  been  held  until  the  decree  and  then  condemned  and  sold, 
the  decree  would  have  been  the  authority  for  the  sale,  and  whatever 
was  decided  by  the  decree  affecting  the  property  sold  under  it  would 
have  been  conclusive.    But  the  barge  in  question  was  not  sold  under 
the  decree,  but  under  certain  doings  of  the  collector  and  assessor  prior 
to  the  decree  and  prior  even  to  any  legal  proceedings.   Those  subsequent 
proceedings  may  be  conclusive  as  to  the  proceeds  of  the  sale  which  are 
substituted  for  the  barge,  but  they  have  nothing  to  do  with  the  sale  of 
the  barge ;   that  must  stand  on  the  validity  of  the  acts  of  the  collector 
and  assessor. 

6.  The  case  of  Slocum  agt.  Maybury  (2  WTwaton,  U.  S.  -S.  C.  R. ,  p.  6)  dis- 
tinguished from  the  case  at  bar. 

7.  The  doctrine  of  the  law  in  this  respect  is  that,  from  the  necessity  of  the 
case,  the  property  seized  (wrongfully  or  rightfully)  cannot  be  kept  until 
final  adjudication;  that,  therefore,  it  is  necessary  to  sell  it,  not  because 
it  was  rightfully  seized,  but  because  it  cannot  be  kept.    If,  therefore, 
the  party  seizing  takes  the  proper  steps  for  a  sale  on  such  grounds,  the 
purchaser  has  nothing  to  do  with  the  subsequent  decree  and  is  in  no 
way  affected  by  it. 

General  Term,  First  Department,  July  1873. 
Before  INGRAHAM,  BRADY  and  LEARNED,  JJ, 

CUNNINGHAM  &  TOMPKINS,  owners  of  a  barge  called  the 
Franklin,  for  the  consideration  of  $2,500,  sold  the  said  vessel 
to  one  Koach.  Roach,  simultaneously  therewith,  gave  back 
two  notes,  dated  May  11,  1868,  for  $1,000  each,  payable,  one 
at  six  months  and  one  at  twelve  months  after  date  (for  part  of 
the  purchase-money),  and,  to  secure  said  notes,  executed  a 
chattel  mortgage  on  the  said  barge,  which  was  recorded  in 
the  N.  Y.  custom-house  on  May  12,  1868. 

This  mortgage  contained  a  provision  that  "  in  case  of  default 
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in  payment,  it  should  be  lawful  for  the  mortgagees  to  enter 
into  and  upon  the  said  vessel,  in  any  dock  or  waters  she  might 
be,  and  to  take  and  carry  her  away  and  to  sell  and  dispose  of 
her  at  public  or  private  sale,  for  the  best  price  they  might 
obtain.  And  the  mortgagees  were  thereby  authorized  and 
empowered  to  become  the  purchaser  or  purchasers  at  such 
sale,  and  to  execute  and  deliver  the  necessary  bill  or  bills  of 
sale  to  the  purchaser  or  purchasers  thereof,"  &c. 

When  the  first  of  these  notes  became  due  it  was  unpaid, 
and  on  the  24th  December,  1868,  the  mortgagees  executed  a 
power  of  attorney  to  a  sheriff — the  vessel  at  the  time  lying  in 
Jersey  waters — to  seize  and  sell  the  said  barge  under  the 
mortgage,  because  of  the  default  in  payment  of  the  first  of  said 
notes. 

Under  the  said  mortgage  and  power  the  attorney  took 
possession  of  the  barge,  advertised  her  for  sale  in  the  Hudson 
County  Democrat,  and  sold  her  as  she  lay,  at  the  foot  of  North 
Ninth  street,  in  Jersey  City,  to  the  highest  bidder,  and  Sam- 
uel Corse,  the  respondent,  bought  her  for  $1,650,  cash,  and 
thereupon  the  said  attorney  for  the  mortgagees  executed  a  bill 
of  sale  to  the  respondent,  reciting  the  mortgagees'  proceed- 
ings and  sale. 

Mr.  Corse  took  possession  of  the  barge,  and  while  so  in  pos- 
session of  her  the  appellant  brought  an  action  of  claim  and 
delivery. 

And  on  issues  joined  in  that  suit  the  cause  below  was  tried. 

On  the  trial,  the  jury  found  the  value  of  the  vessel  to  be 
$2,500,  and  damages  for  its  detention,  $549.30;  and  the  jus- 
tice ordered  the  verdict  to  be  entered  for  the  defendant,  but 
judgment  to  be  suspended  to  enable  the  exceptions  to  be 
heard  in  the  first  instance  at  the  general  term. 

The  appellant's  case  was  founded  on  a  title  acquired  by  him 
under  this  state  of  facts  viz. : 

John  Tracy,  the  appellant,  bought  the  vessel  in  question 
on  the  3d  of  August,  1868,  at  a  sale  made  by  Alexander 
Spaulding,  U.  S.  collector  of  internal  revenue,  for  the  sum  of 
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$1,000.  The  bill  of  sale  by  Spanieling,-  the  collector,  to 
Tracy,  recited  that  on  June  2d,  1868,  he  caused  the  barge 
Franklin  (of  160  tons  burthen)  to  be  seized  opposite  "Weehau- 
ken,  in  the  North  river,  she  being  at  that  time  fitted  up  for 
and  actually  engaged  in  the  business  of  illicitly  manufactur- 
ing spirits,  in  violation  of  internal  revenue  laws.  That  the 
said  barge  was,  by  order  of  said  collector,  moored  to  the  dock, 
foot  of  31st  street,  city  of  New  York,  and  placed  in  charge 
of  a  keeper,  and  that  the  expense  of  keeping  her  was  very 
great ;  and  in  consideration  thereof,  the  said  collector  applied 
to  Alexander  J.  Bleecker,  assessor,  on  June  22d,  1868,  to 
have  said  barge  appraised.  That  on  June  26th,  1868,  said 
Bleecker  appraised  said  barge.  That  on  June  27th  the  col- 
lector notified  the  owner  or  owners  of  said  barge  to  execute  a 
bond  equal  to  assessed  value,  on  or  before  July  1st,  1868, 
which  they  neglected  and  refused  to  do.  On  July  9th,  1868, 
said  collector  applied  by  letter  to  Thomas  B.  Asten,  successor 
in  office  to  Anthony  J.  Bleecker,  for  an  order  to  sell  said 
barge ;  on  the  10th  July,  1868,  said  Asten,  assessor  of  said  dis- 
trict, issued  an  order  authorizing  said  collector  Spaulding  to 
sell  said  barge,  and  he,  said  collector,  duly  advertised  said 
barge  at  public  auction,  and  on  the  3d  of  August,  1868,  to 
which  day  the  sale  was  adjourned,  it  was  sold  to  John  Tracy, 
Jr.,  for  $1,000. 

No  proof  was  introduced  on  the  trial  below  of  the  facts 
stated  in  such  recital,  other  than  the  correspondence  between 
the  collector  and  the  assessor,  and  an  information  filed  in  the 
U.  S.  District  Court,  at  the  suit  of  the  United  States  by  the 
IT.  S.  district  attorney  against  $618.30,  the  proceeds  of  a  quan- 
tity of  distilled  spirits,  of  one  still  and  other  distilling  appa- 
ratus, of  certain  articles  of  raw  materials,  and  certain  tools, 
vessels,  utensils,  implements,  instruments,  &c.,  &c.,  and  of  the 
barge  Franklin. 

This  information  was  filed  on  the  22d  day  of  December, 
1868,  and  process  issued  thereon  against  that  money,  return- 
able January  12th,  1869.  Under  that  process  the  marshal 
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impounded  the  said  $618.30,  and  made  return  on  January 
29th,  1869,  which  was  sometime  after  the  respondent  acquired 
his  title,  a  final  decree  was  entered  on  that  information,  adju- 
dicating on  and  forfeiting  the  $618.30,  and  confirming  said 
sale.  But  the  respondent  was  no  party  to  said  suit,  nor  did 
the  United  States  authorities,  on  that  information,  seize  or 
hold  in  possession  the  "  rem."  viz. :  the  barge  Franklin,  which 
was  in  dispute,  and  all  of  said  proceedings  were  unknown  to 
the  respondent. 

A.  H.  DANA,  for  plaintiff  and  appellant. 
D.  McMAHON,  for  defendant  and  respondent. 

LEARNED,  J. — This  is  an  action  to  recover  the  barge  "  Frank- 
lin." The  plaintiff  obtained  possession  by  proceeding  for 
claim  and  delivery  in  this  action.  On  the  trial  the  court 
ordered  a  verdict  for  the  return  of  the  barge.  The  case  comes 
up  on  «exceptions. 

The  plaintiff,  to  show  his  title  to  the  barge,  gave  in  evi- 
dence a  bill  of  sale  to  him  dated  August  3, 1868,  executed  by 
Alexander  Spaulding,  collector  of  internal  revenue.  This 
recited  that  on  the  2d  day  of  June,  1868,  he  caused  the  barge 
to  be  seized,  "  she  being  at  that  time  fitted  up  for  and  actu- 
ally engaged  in  the  business  of  illicitly  manufacturing  spirits 
in  violation  of  the  internal  revenue  laws ;  that  the  expense  of 
keeping  her  was  very  great ;  that  on  the  22d  day  of  June, 
1868,  he  applied  to  the  assessor  to  have  the  ba/ge  appraised ; 
that  on  the  26th  day  of  June,  1868.  the  assessor  appraised  the 
barge ;  that  on  27th  the  collector  notified  the  owners  to  exe- 
cute a  bond  equal  to  the  assessed  value  ;  that  they  neglected 
to  do  so ;  that  the  collector  applied  to  the  assessor  for  an  order 
to  sell ;  that  the  assessor  issued  such  order,  and  that  the  col- 
lector had  sold  the  barge  to  the  plaintiff  August  3d,  1868." 

The  plaintiff  also  gave  in  evidence  the  aforesaid  application 
made  June  22d,  1868,  by  the  collector  to  the  assessor,  which 
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of  states  that  the  barge  was  engaged  in  the  illicit  manufacture 
spirits,  and  requesting,  under  section  48  of  the  internal  revenue 
laws,  an  appraisal.  It  is  important  to  notice,  on  this  point, 
that  that  section  only  authorizes  and  applies  to  the  seizure  of 
goods,  &c.,  on  which  taxes  are  imposed,  which  shall  be  found 
in  the  possession  of  persons  for  the  purpose  of  being  sold  or 
removed  with  the  design  to  avoid  payment  of  taxes,  and  of 
raw  materials  in  possession  of  persons  intending  to  manufac- 
ture fraudulently. 

Next  the  plaintiff  gave  in  evidence  the  assessor's  appraisal 
aforesaid,  by  which  .the  assessor  appraised  the  barge  and  con- 
tents at  $3,000. 

No  evidence  was  given  showing  that  the  owner  had  been 
required  or  notified  to  give  such  bond.  .  The  recital  in  a  letter 
of  the  collector,  that  such  a  notice  had  been  given,  is  no  evi- 
dence of  the  fact. 

The  plaintiff  then  gave  in  evidence  the  assessor's  order  to 
the  collector  to  sell,  in  which  he  recites  that  the  barge,  with 
its  contents,  was  appraised  at  $3,000,  and  recites  that  rt  was 
seized  for  being  engaged  in  illicit  distillation  of  spirits. 

The  plaintiff  also  gave  in  evidence  certain  proceedings  in 
the  United  States  Court,  commenced  December  22d,  1868, 
against  "  $618.30,  being  the  proceeds  of  the  barge  Franklin," 
&c.  These  are  stated  to  be  the  proceeds  of  a  quantity  of  dis- 
tilled spirits,  certain  raw  materials,  and  a  still,  tools,  and  the 
barge  Franklin.  In  these  proceedings,  the  charge  against  the 
barge  is  not  that  she  was  used  for  illicit  distillation,  but  that 
she  was  a  vessel  used  for  the  removal,  deposit  or  concealment 
of  taxable  goods.  The  marshal  attached  these  proceeds  of  the 
sale  December  22d,  1868,  and  returned  that  he  had  given  due 
notice  to  all  persons  claiming  the  same. 

On  the  29th  of  January,  1869,  no  person  appearing,  the  said 
proceeds  were  condemned,  and  it  was  further  adjudged  that 
the  seizure  and  sale  to  Tracy  be  confirmed. 

Now,  it  seems  to  be  evident  that  the  validity  of  Tracy's 
title  cannot  in  any  way  depend  upon  the  subsequent  decree, 
VOL.  XLV  41 
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because  if  a  decree  that,  the  seizure  and  sale  be  confirmed 
helps  to  make  the  previous  sale  valid,  then  a  contrary  decree 
would  make  such  sale  invalid.  The  result  of  such  a  principle 
would  be  that  no  person  could  safely  purchase  at  such  a  sale. 
Because,  if  it  were  to  depend  on  a  futiire  decree  of  a  court 
whether  the  purchaser  at  such  a  sale  was  to  obtain  a  good  title 
or  not,  then  it  would  follow  that  the  property  could  not  be 
sold.  All  that  could  be  sold  would  be  an  uncertain  right  or 
chance,  which  a  subsequent  decree  might  make  into  a  valid 
title,  or  might  utterly  destroy.  In  the  common  phrase,  this 
would  be  selling  a  lawsuit. 

This  provision  for  a  sale  of  perishable  property  is  common. 
One  instance  is  found  in  the  Code,  section  233,  in  case  of 
attachment  by  a  sheriff  under  an  order.  If  the  property  is 
perishable,  he  may  be  authorized  by  order  of  the  court  to  sell. 
But  the  title  acquired  under  such  sale  would  plainly  not  be 
affected  by  the  final  judgment  in  the  action.  The  purchaser's 
title  would  be  no  better  if  the  plaintiff  should  succeed,  and  no 
worse  if  he  should  fail.  The  sale  is  not  made  by  authority  of 
the  judgment,  and,  therefore,  nothing  which  is  decided  by  the 
judgment  affects  the  validity  of  the  sale.  It  is  important  to 
observe  this  distinction.  If  property  is  levied  upon  under  an 
attachment,  and  is  held  until  final  judgment,  and  is  then  sold 
under  the  judgment,  then  it  is  sold  by  the  authority  of  the 
judgment,  and  the  decisions  of  that  judgment  are  binding. 
But  if  property  is  levied  upon  under  an  attachment  and  sold 
as  perishable,  then  the  validity  of  the  sale  depends  on  the 
attachment  and  the  order  of  sale. 

Thus,  too,  in  the  present  case,  if  the  barge  had  been  held 
till  the  decree,  and  then  condemned  and  sold,  the  decree 
would  have  been  the  authority  for  the  sale,  and  whatever  was 
decided  by  the  decree  affecting  the  property  sold  under  it 
would  have  been  conclusive.  But  this  barge  was  not  sold 
under  the  decree,  but  under  certain  doings  of  the  collector 
and  assessor  prior  to  the  decree,  and  prior  even  to  any  legal 
proceedings.  Those  subsequent  proceedings  may  be  conclu 
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give  as  to  the  proceeds  of  the  sale  which  are  substituted  for 
the  barge,  but  they  have  nothing  to  do  with  the  sale  of  the 
barge.  That  must  stand  on  the  validity  of  the  acts  of  the  col- 
lector and  assessor. 

To  show  that  this  must  be  so,  let  us  suppose  that  the  decree 
of  the  United  States  Court  had  been  the  reverse  of  what  it 
was ;  that  it  had  decided  that  the  proceeds  of  the  property 
should  not  be  condemned  or  forfeited.  "Would  such  a  decree 
have  destroyed  Tracy's  title  ?  Clearly  not.  If,  then,  a  decree 
releasing  those  proceeds  from  forfeiture  and  condemnation 
would  not  have  taken  away  Tracy's  title  to  the  barge,  it  fol- 
lows that  a  decree  forfeiting  and  condemning  the  proceeds 
cannot  make  his  title  to  the  barge  any  better.  If  he  obtained 
a  good  title,  it  was,  by  virtue  of  the  proceedings,  taken  by  the 
collector  and  assessor  in  respect  to  the  barge  prior  to  and  at 
the  time  of  the  alleged  sale  to  him.  , 

There  is  nothing  in  this  view  which  is  in  conflict  with  the 
doctrine  of  the  exclusive  jurisdiction  of  the  United  States 
courts  in  cases  of  seizure  (Slocum  agt.  Mayberry,  2  Wheat.,  1). 
Admitting  that  the  decree  of  that  court  is  conclusive  on  the 
question  whether  or  not  the  seizure  was  wrongful,  would  it 
be  claimed  that  even  in  case  of  a  wrongful  seizure,  if  the  pro- 
perty were  perishable  and  were  by  proper  proceedings  sold 
for  that  reason,  the  purchaser  would  obtain  no  title  ?  Such  a 
principle  could  not  be  tolerated.  The  doctrine  of  the  law  in 
this  respect  is  that,  from  the  necessity  of  the  case,  the  property 
seized  (wrongfully  or  rightfully)  cannot  be  kept  till  final  adju- 
dication ;  that,  therefore,  it  is  necessary  to  sell  it,  not  because 
it  was  rightfully  seized,  but  because  it  cannot  be  kept.  If, 
therefore,  the.  party  seizing  takes  the  proper  steps  for  a  sale 
on  such  grounds,  the  purchaser  has  nothing  to  do  with  the 
subsequent  decree  and  is  in  no  way  affected  by  it. 

Such  a  decree,  therefore,  is  not  to  be  considered  in  the  case 
on  the  question  of  confirming  the  plaintiff's  title.  The  proof, 
then,  of  the  plaintiffs  title  to  the  barge  is  the  conveyance  of 
the  collector.  The  plaintiff  further  offered  to  prove  the  fact 
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of  the  seizure,  and  that  at  the  time  a  distillery  was  running 
on  board ;  and  he  also  gave  in  evidence  the  application  of  the 
collector,  the  appraisal  and  the  order  of  the  assessor. 

It  is  necessary  to  inquire  by  what  authority  the  collector 
made  this  sale.  The  plaintiff  claims  under  section  48  of  inter- 
nal revenue  act,  July  13,  1866.  This  declares  that  when  any 
property  so  seized  cannot  be  kept  without  great  expense,  the 
collector  *  *  *  may  apply  to  the  assessor  of  the  district 
to  examine  said  property,  and  if  in  the  opinion  of  the  assessor 
it  shall  be  necessary  that  said  property  should  be  sold  to  pre- 
vent such  expense,  he  shall  appraise  the  same,  the  owner  there- 
upon shall  have  the  property  returned,  upon  giving  bonds 
with  such  sureties  as  the  assessor  shall  deem  good,  which  bond 
shall  be  filed  by  the  assessor.  If  said  owner  shall  neglect  or 
refuse  to  give  said  bond,  the  assessor  shall  issue  to  the  col- 
lector an  order  to  sell,  and  the  collector  shall  advertise  and 
sell  in  same  manner  as  goods  are  sold  on  final  execution. 

It  will  be  seen,  then,  that  the  authority  to  sell  rests  on  sev- 
eral things.  1st.  The  application  to  the  assessor.  2d.  His 
examination  and  opinion  that  a  sale  is  necessary.  3d.  His 
appraisal.  4th.  The  owner's  refusal  to  give  a  bond.  5th. 
The  order  to  sell. 

Now,  in  the  present  case  it  appears  that  the  collector  applied 
to  the  assessor  June  22d,  1868,  to  appraise  "  the  barge."  On 
the  26th  of  June  the  assessor  appraised  the  "  property  seized  " 
at  $3,000.  This  included  a  quantity  of  distilled  spirits,  a  still 
and  apparatus,  raw  materials,  implements,  &c.  The  assessor 
did  not  indicate  his  opinion  that  a  sale  was  necessary,  and  while 
the  expense  of  keeping  the  barge  might  be  great,  this  could 
not,  it  would  seem,  be  true  of  the  other  property  seized.  There 
is  no  evidence  given  on  the  trial  that  the  owners  were  notified 
to  give  a  bond.  All  that  there  is  on  that  point  is  a  letter 
written  by  the  collector  to  the  assessor,  July  9th,  stating  that 
fact ;  nor  does  it  appear  that  any  evidence,  except  this  letter, 
was  ever  given  to  the  assessor  showing  that  the  owners  had 
neglected  or  refused  to  give  the  bond. 
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Now,  when  we  consider,  as  is  shown  above,  that  this  sale 
of  property,  as  perishable  or  as  too  expensive  to  be  kept,  if 
lawfully  conducted,  deprives  the  owner  of  his  title,  notwith- 
standing he  has  never  been  guilty  of  any  wrong,  he  must,  on 
all  sound  principles,  be  entitled  to  notice  of  the  proceeding. 
It  must  be  clearly  kept  in  mind  that  such  a  sale  as  this  is  not 
made  on  the  ground  of  forfeitnre,  but  on  the  ground  that  the 
property  is  perishable,  and  as  the  proceedings  are  not  before 
any  court,  but  are  conducted  by  the  collector  and  assessor,  the 
provisions  of  the  statute  must  be  strictly  complied  with. 

In  the  present  case  there  are  several  defects. 

There  was  no  appraisement  of  the  barge.  True,  the  barge 
and  other  property  were  appraised  together.  But  this  did 
not  enable  the  owner  of  the  barge  to  give  a  bond  of  the 
appraised  value  of  the  barge,  thus  to  prevent  the  sale. 

Next,  there  is  no  evidence  of  any  notice  to  the  owner 
requiring  him  to  give  such  a  bond. 

Again,  it  will  be  found,  on  looking  at  the  papers,  that  the 
assessor  never  decided  that  it  was  necessary  to  sell  the  barge 
until  after  the  time  when,  as  alleged,  the  owner  had  neglected 
to  give  the  bond.  There  was  nothing,  then,  at  the  time  when  the 
owner  is  alleged  to  have  neglected  to  give  the  bond,  which  could 
have  given  him  notice  that  this  barge  had  been  adjudged  to  be 
too  expensive  to  keep,  and  that  he  must,  therefore,  give  a  bond. 

If  it  be  claimed  that  the  assessor's  order  to  sell  is  quasi 
judicial,  it  certainly  should  not  be  so  highly  judicial  that  it 
can  avail  to  deprive  an  owner  of  his  property  without  proof 
of  notice  to  him  and  without  any  finding  of  the  necessity  of  a 
sale,  on  which  finding  only,  as  a  preliminary,  could  the  owner 
be  called  on  to  protect  his  property  from  the  sacrifice  of  a  col- 
lector's auction  sale. 

Judgment  should  be  entered  on  the  verdict  rendered  for 
defendarit. 

Judge  INGRAHAM  concurred. 

Judge  BRADY  dissented. 

Judgment  for  defendant,  with  costs. 
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COURT  OF  COMMISSION  OF  APPEALS. 

GEORGE  N.  CHESTER  et  al.,  plaintiffs  and  respondents,  agt. 
JOHN  S.  DICKINSON,  EDGAR  REED  et  al.,  defendants  and 
appellants. 

1.  Two  or  more  persons  may  become  partners  in  buying  or  selling  land. 

2.  There  is  nothing  in  the  nature  or  essence  of  a  partnership  which  requires 
that  it  should  be  confined  to  ordinary  trade  and  commerce  or  to  dealings 
in  personal  property.     It  may  exist  between  attorneys,  conveyancers, 
mechanics,  owners  of  a  line  of  stage  coaches,  artisans  or  farmers,  as  well 
as  between  merchants  and  bankers,  and  it  may  exist  between  dealers  and 
speculators  in  real  estate. 

3.  The  objection  to  the  validity  of  a  partnership  entered  into  for  speculat- 
ing in  real  estate  by  parol  is  that  it  is  an  agreement  affecting  lands, 
and  therefore  void  by  the  statute  of  frauds;  but  this  court  decides 
that  where  two  persons  enter  into  a  parol  copartnership  to  speculate  in 
lands  they  do  not  come  in  conflict  with  the  statute  of  frauds.    When  the 
agreement  is  made  no  lands  are  owned  by  the  firm,  and  neither  party 
attempts  to  convey  or  assign  any  to  the  other.    The  contract  is  a  valid 
one,  and  in  pursuance  of  this  agreement  they  go  on  and  buy,  improve 
and  sell  lands     While  they  are  doing  this,  they  act  as  partners,  and  bear 
that  relation  to  each  other.    Within  the  meaning  of  the  statute  in  such 
case  neither  conveys  nor  assigns  any  land  to  the  other,  and  hence  there 
is  no  conflict  with  the  statute. 

4.  The  statute  of  frauds  is  not  so  broad  as  to  prevent  proof  by  parol  of  an 
interest  in  lands.    It  is  simply  aimed  at  the  creation  or  conveyance  of  an 
estate  in  lands  without  a  writing. 

5.  In  all  partnerships  one  partner  is  the  general  agent  of  all  the  parties  for 
the  transaction  of  all  the  partnership  business.     This  rule  of  agency 
applies  to  partnerships  in  real  estate,  except  so  far  as  it  is  modified  by  the 
character  of  the  property,  and  the  only  difference  grows  out  of  the  rules 
of  law  in  reference  to  the  conveyance  and  transmission  of  real  estate- 
One  partner  cannot  convey  the  whole  title  to  real  estate  unless  the  whole 
title  is  vested  in  him.     But  he  can  enter  into  an  executory  contract  to 
convey,  which  a  court  of  equity  will  enforce.     While  a  contract  for  the 
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conveyance  of  land  must  be  in  writing,  yet  an  agent  to  execute  the  con- 
tract may  be  appointed  by  parol.  Hence,  when  the  partnership  business 
is  to  deal  in  real  estate,  one  partner  has  ample  power  as  general  agent  of 
the  firm  to  enter  into  an  executory  contract  for  the  sale  of  real  estate. 

6.  Dormant  partners  in  a  real  estate  partnership  are  liable  to  all  persons 
dealing  with  the  firm,  in  the  same  manner  and  to  the  same  extent  that 
dormant  partners  in  commercial  partnerships  are  held  liable. 

7.  The  cases  of  Pitts  agt.  Waugh  (4  Mass.  R. ,  424)  and  of  Patterson  agt. 
Brewster  (4ih  Ed.  Chy.  R.,  322)  overruled,  and  the  case  of  Bemis  agt.  Har- 
rison (19  Barb. ,  53)  approved. 

8.  This  court  held  a  partner  in  a  real  estate  partnership  subject  to  the  same 
liability  for  the  frauds  of  his  copartner  as  a  copartner  is  liable  in  an  ordi- 
nary commercial  copartnership  for  the  frauds  committed  by  his  copartner 
in  the  course  of  the  transactions  and  business  of  the  partnership,  even 
when  the  other  partners  have  not  the  slightest  connection  or  knowledge 
or  participation  in  the  fraud. 

9.  It  was  proper  for  the  plaintiff,  in  an  action  brought  to  recover  damages 
sustained  by  him  by  reason  that  certain  lands  were  falsely  stated  to  be 
oil-producing  lands  when  they  were  not,  to  prove  that  petroleum  oil 
was  poured  on  the  land  by  one  of  the  partners,  aided  by  an  agent  in  the 
fraud,  both  before  the  partnership  was  formed  and  after  the  lands  were 
transferred  to  the  plaintiff.     This  evidence  tended  to  reflect  light  upon 
the  fraud  complained  of,  and  was  competent  for  that  purpose.    It 
was  also  competent  upon  the  question  as  to  whether  they  were  oil-pro- 
ducing lands,  as  represented. 

10.  Where  a  witness,  on  cross-examination,  was  asked  by  the  plaintiff's 
counsel  whether  he  did  not  on  a  certain  day  before  Squire  P.  testify  that 
there  was  stolen  from  the  barn  of  one  of  the  defendants  certain  oil  cans, 
to  which  he  answered  he  did.    He  was  then  asked,  did  you  testify  or 
swear  to  these  facts  in  an  affidavit,  to  which  objection  was  made  that 
the  affidavit  should  be  produced  and  shown  to  the  witness.    The  cross- 
examining  counsel  thereupon  produced  the  affidavit  and  showed  it  to 
the  witness,  who  stated,  this  is  the  affidavit  I  made,  and  thereupon  the 
counsel  offered  and  was  about  to  read  the  same  in  evidence.      The 
defendants'  counsel  then  objected    to  the  affidavit  as  irrelevant  and 
immaterial,  to  which  the  court  said,  put  your  question.     Defendants' 
counsel  said,  "  we  except."    The  question  was  then  put,  and  the  witness 
answered,  "I  did."     This  court  held  there  was  no  error  in  this,  the 
defendants'  counsel  having  originally  objected  to  the  inquiry  because 
the  affidavit  was  not  produced.     When  it  was  produced,  he  was  estopped 
from  afterwards  objecting  to  the  inquiries  on  another  and  different 
ground. 
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Before  LOTT,  Ch.  C.,  EARL,  GKAY,  JOHNSON  and  REY- 
NOLDS, CC. 

Argued  at  the  January  Term,  1873 ;  decided  at  the  March 
Term,  18T3. 

APPEAL  by  the  defendants,  Dickinson  and  Reed,  from  a  judg- 
ment of  the  general  term  of  the  second  judicial  district, 
affirming  a  judgment  in  favor  of  the  plaintiffs,  entered  upon 
a  verdict,  and  affirming  an  order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  for  fraud  and  deceit  in  an  alleged 
sale  of  land.  The  complaint  alleges  that  the  defendants,  Dick- 
inson, Reed,  Jones,  and  a  fourth  defendant  named  De  Wint, 
who  died  during  the  pendency  of  the  action,  conspired  to 
induce  the  plaintiffs  to  purchase,  as  oil-producing  lands,  cer- 
tain lands  in  the  county  of  Dutchess  in  the  State  of  New  York, 
being  three  farms  in  the  town  of  Fishkill,  known  as  the  Bogar- 
dus,  the  Scofield  and  the  Jones  farm.  That  the  defendants 
secretly  poured  petroleum  upon  said  lands  for  the  purpose  of 
inducing  the  plaintiffs  to  believe  that  such  oil  was  the  sponta- 
neous production  of  said  lands,  and  falsely  represented  to  the 
plaintiffs  that  the  oil  which  they  had  so  put  on  said  lands  was 
the  natural  product  of  the  same.  That  the  plaintiffs  were 
thus  induced  to  believe  that  such  lands  were  oil-producing 
lands,  and  on  the  24th  of  December,  1864,  paid  the  defend- 
ants the  sum  of  $39,000  for  certain  contracts  for  the  purchase 
of  said  lands,  which  had  been  previously  entered  into  by  said 
defendants  with  the  owners  thereof. 

The  complaint  further  alleges  that,  after  the  payment  of 
the  $39,000  and  the  assignment  to  the  plaintiffs  of  the  con- 
tracts for  the  purchase  of  said  lands,  the  defendants  continued 
to  pour  petroleum  upon  said  lands,  and  the  plaintiffs,  being 
deceived  by  such  acts,  were  induced,  after  the  assignment  to 
them  of  such  contracts  and  before  the  commencenent  of  the 
action,  to  expend  upon  and  on  account  of  the  purchase  of  the 
said  lands  of  the  owners  thereof,  and  in  operations  and  mining 
thereon,  the  further  sum  of  about  $40^000. 
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The  answers  deny  all  these  allegations  of  the  complaint, 
and  all  fraud  and  complicity  with  any  fraud  or  deceit.  The 
cause  was  tried  at  the  Dutchess  circuit  on  the  5th  of  Decem- 
ber, 1866,  and  the  jury  found  a  verdict  against  all  the  defend- 
ants for  $51,873.  A  motion  was  made  for  a  new  trial  on  the 
minutes  of  the  judge,  which  was  denied,  and  judgment  entered. 
The  defendants,  Dickinson  and  Reed,  each  appealed  sepa- 
rately from  the  order  denying  a  new  trial,  and  from  the  judg- 
ment ;  the  judgment  and  order  were  affirmed  at  the  general 
term. 

The  defendants,  Reed  and  Dickinson,  appealed  separately 
to  this  court.  The  evidence  of  fraud,  upon  which  the  plaintiffs 
relied  and  upon  which  the  verdict  mainly  was  found,  con- 
sisted of  the  testimony  to  his  own  acts  by  a  person  named 
Benjamin  Higgs,  who  testified  that  he  was  employed  by  the 
defendants,  Jones  and  Reed,  to  put  petroleum  upon  the  lands, 
from  time  to  time,  frequently,  in  the  fall  of  1864:  and  the  win- 
ter following,  for  the  purpose  of  giving  them  the  appearance 
of  oil-producing  lands. 

On  the  28th  day  of  November,  1864,  the  defendants  entered 
into  a  written  agreement,  signed  by  all  of  them,  in  which  they 
agreed  to  purchase,  lease  and  take  refusals  of  land  on  their 
joint  account,  in  the  town  of  Fishkill,  situate  and  lying  along 
the  Fishkill  creek,  specifying  particularly  the  Bogardus  farm, 
the  Scofield  farm  and  the  Jones  farm,  and  also  "  such  other 
parcels  or  farms  along  said  creek  as  they  may  consider  to  be 
to  their  mutual  advantage,  and  that  they  should  sell,  lease  or 
work  the  lands  thus  taken ;  and  they  further  agreed  that  all 
moneys  expended  and  all  loss  sustained  by  reason  of  such 
purchases,  leases  or  refusals  and  the  working  thereof,  should 
be  borne  equally  amongst  them,  share  and  share  alike,  and 
that  all  the  gains  and  profits  thereof  should  be  shared  in  the 
same  way,  and  that  all  the  leases  and  refusals  then  made  and 
thereafter  to  be  made  should  be  taken  in  the  name  of  defend- 
ant, Reed,  for  the  equal  benefit  of  all  the  parties. 

There  was  some  evidence  tending  to  show  that  this  associa- 
VOL.  XLV  42 
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tiou  or  partnership  was  actually  formed  by  parol  as  early  as 
September,  1864. 

On  the  29th  day  of  October,  1864,  Bogardus  executed  a 
contract  with  Reed,  giving  him  the  refusal  of  his  farm  of 
forty-seven  and  a  half  acres  of  land,  at  $100  per  acre,  until 
the  first  day  of  January  then  next.  On  the  20th  day  of  Octo- 
ber, Scofield  executed  a  contract  with  Reed,  giving  him  the 
refusal  of  his  farm  of  sixty  acres,  at  $100  per  acre,  until  the 
15th  day  of  March  then  next,  and  on  15th  day  of  December, 
1864,  Reed  obtained  an  assignment  of  a  contract  for  the  Jones 
farm  of  143  acres,  at  $150  per  acre.  About  the  1st  day  of 
December,  1864,  the  defendant,  Reed,  opened  negotiations 
with  the  plaintiffs  to  sell  these  lands  to  them,  and  represented 
to  them  that  they  were  oil-producing  lands,  and  took  one  of  the 
plaintiffs  upon  the  lands  and  showed  him  the  indications  of  oil 
thereon,  which  had  been  produced  by  pouring  petroleum 
thereon,  representing  and  holding  out  to  the  plaintiff  that  the 
oil  found  there  was  the  natural  product  of  the  land.  On  the 
10th  day  of  December,  Reed  proposed  to  plaintiffs  to  sell  them 
these  three  farms,  and  on  the  12th  of  December  the  plaintiffs 
accepted  the  proposition,  and  subsequently  paid  to  the  defend- 
ants, which  was  divided  equally  between  them,  $39,000  for 
the  refusal  of  the  Bogardus  and  Scofield  farms,  and  the  con- 
tract for  the  Jones  farm.  On  the  20th  of  December  Reed 
assigned  to  the  plaintiffs  the  refusals  and  contract  by  a  formal 
written  assignment,  and  the  plaintiffs  thereafter  paid  for  and 
took  conveyances  of  the  farms  from  the  owners  thereof. 

It  appeared  upon  the  trial  that  Jones  was  the  defendant 
principally  engaged  in  perpetrating  the  fraud  by  causing  the 
deceptive  appearance  of  oil  upon  the-  land.  There  was  some 
evidence  also  tending  to  show  that  Reed  participated,  to  some 
extent,  in  this  fraud.  But  there  was  no  evidence  whatever 
that  Dickinson  had  anything  whatever  personally  to  do  with 
the  fraud,  or  that  he  knew  that  any  fraud  was  practiced. 

At  the  close  of  plaintiffs'  evidence,  and  again  at  the  close 
of  all  the  evidence,  a  motion  was  made,  on  behalf  of  defend- 
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ant,  Dickinson,  to  dismiss  the  complaint  as  to  him,  on  the 
ground  that  there  was  no  evidence  to  connect  him  with  the 
alleged  fraud,  and  the  motion  was  denied  and  Dickinson 
excepted. 

The  court  charged  the  jury  that  the  defendants  were  part- 
ners under  their  written  agreement,  dated  November  28, 
1864,  and  submitted  to  them  to  find  whether  they  did  not 
become  such  prior  to  that  date  by  oral  agreement ;  and  he 
charged  that  each  defendant  was  liable  for  the  fraud  person- 
ally committed  by  him,  and  that  from  the  time  they  became 
partners  all  were  liable  for  the  fraud  committed  by  either  in 
and  about  the  partnership  business ;  exceptions  were  taken  by 
the  defendants  to  the  charge. 

The  defendants  requested  the  court  to  charge  that  every 
one  of  the  defendants  must  be  acquitted  by  the  jury  and  have 
a  verdict  in  his  favor,  unless  the  jury  believe  that  he  person- 
ally made,  or  procured  to  be  made,  the  false  representations 
charged  in  the  complaint,  and  thereby  induced  the  plaintiffs 
to  make  the  contract  with  the  defendants.  The  court  refused 
so  to  charge  and  the  defendants  excepted. 

The  defendant,  Dickinson,  requested  the  court  to  charge  : 

1.  That  the  jury  must  find  a  verdict  in  his  favor,  there  being 
no  evidence  whatever  that  he  had  any  concern  in  or  know- 
ledge of  any  fraudulent  acts  orf  representations  whatever ; 

2.  That  he  is  not  responsible,  and  cannot  be  made  liable  to 
the  plaintiffs  for  any  fraudulent  acts  or  representations  made 
or  procured  by  the  defendant,  Jones,  or  any  other  person, 
unless  with  the  knowledge  or  procurement  either  of  Reed  or 
himself,  even  if  the  jury  should  believe  that  such  acts  or 
representations  were  made ;  3.  That  the  jury  must  find  a 
verdict  in  favor  of  the  defendant,  Dickinson,  unless  they 
believe  that  he  personally  knew  or  consented  to  some  fraudu- 
lent act  or  representation  to  the  plaintiffs,  which  procured  the 
sale.     The  court  refused  so  to  charge,  as  to  each  request,  and 
there  was  no  exception. 

There   are   other  exceptions  to  the  rulings  of  the  judge 
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during  the  progress  of  the  trial,  which,  so  far  as  important, 
are  noticed  in  the  following  opinion.  The  case  in  the  supreme 
court  is  reported  in  52  Barb.,  349. 

JAMES  EMOTT  &  ABRAM  WAKEMAN,  for  appellants. 
A.  ANTHONY  &  DENNIS  McMAHONj/b/1  respondents. 

EARL,  C. — It  cannot  be  questioned  that  two  or  more  per- 
sons may  become  partners  in  buying  and  selling  land.  There 
is  nothing  in  the  nature  or  essence  of  a  partnership  which 
requires  that  it  should  be  confined  to  ordinary  trade  and  com- 
merce, or  to  dealings  in  personal  property  (Story  on  Part., 
sees.  82,  83 ;  Collyer  on  Part.,  sees:  3,  51,  and  note  /  Dud- 
ley agt.  Littlejield,  21  Maine,  418  ;  Sage  agt.  Sherman,  2  N. 
Y.,  417 ;  Mead  agt.  Shepard,  54  Barb.,  474 ;  Pendle- 
ton  agt.  Wambersive,  4  Cranch,  73  ;  Thompson  agt.  JSronn- 
son,  6  Wallace,  316  ;  Hoxie  agt.  Carr,  1  Smnner,  173). 
Kent  says  a  partnership  is  a  contract  of  two  or  more  persons 
to  place  their  money,  effects,  labor  and  skill,  or  some  one  or 
all  of  them,  in  lawful  commerce  or  business,  and  to  divide 
the  profits  and  share  the  loss  in  certain  proportions ;  and  that 
it  is  not  essential  to  a  legal  partnership  that  it  be  confined  to 
commercial  business.  It  may  exist  between  attorneys,  con- 
veyancers, mechanics,  owners  of  a  line  of  stage  coaches,  arti- 
sans or  farmers,  as  well  as  between  merchants  and  bankers 
(3  Kent  Com.,  24,  28) ;  and  why  may  it  not  exist  between 
dealers  and  speculators  in  real  estate?  But  as  it  is  claimed 
that  the  partnership  in  this  case  existed  by  parol  before  the 
execution  of  the  written  agreement,  dated  November  28, 
1864,  it  is  necessary  to  inquire  whether  a  partnership  in 
reference  to  lands  can  be  formed  and  proved  by  parol.  Upon 
this  question  there  is  considerable  conflict  in  the  authorities. 
On  the  one  hand,  it  is  claimed  that  a  parol  agreement  for 
such  a  partnership  would  be  within  the  statute  of  frauds, 
which  provides  that  no  estate  or  interest  in  lands  shall  be 
created,  assigned  or  declared,  unless  by  act  or  operation  of 
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law,  or  by  a  deed  or  conveyance  in  writing,  subscribed  by 
the  party  creating,  granting,  assigning  or  declaring  the  same ; 
and  to  this  effect  is  the  case  of  Smith  agt.  JBurnham  (3  Sum- 
ner,  345).  On  the  other  hand,  it  is  claimed  that  snch  an 
agreement  is  not  affected  by  the  statute  of  frauds,  for  the 
reason  that  the  real  estate  is  treated  and  administered  in 
equity  as  personal  property  for  all  the  purposes  of  the  part- 
nership. A  court  of  equity,  having  full  jurisdiction  of  all 
cases  between  partners  touching  the  partnership  property,  it 
is  claimed  that  it  will  inquire  in,  take  an  account  of,  and 
administer  upon  all  the  partnership  property,  whether  it  be 
real  and  personal,  and,  in  such  cases,  will  not  allow  one  part- 
ner to  commit  a  fraud  as  a  breach  of  trust  upon  his  copartner 
by  taking  advantage  of  the  statute  of  frauds ;  and  to  this 
effect  are  the  following  authorities ;  Dale  agt.  Hamilton  (5 
flare,  369) ;  Essex  agt.  Essex  (20  £eavan,  449) ;  Bemnel  agt. 
Taintor  (4=  Com.,  568).  The  full  discussion  of  the  question 
is  found  in  Dale  agt.  Hamilton;  and  the  reasoning  and 
review  of  the  cases  there  by  vice-chancellor  WAGKAM  are 
quite  satisfactory. 

The  general  doctrine  is  there  laid  down  that  a  partnership 
agreement  between  A.  and  B.  that  they  shall  be  jointly  inte- 
rested in  a  speculation  for  buying,  improving  for  sale,  and 
selling  lands,  may  be  proved  without  being  evidenced  by  any 
writing  signed  by,  or  by  the  authority  of,  the  party  to  be 
charged  therewith  within  the  statute  of  frauds,  and  such  an 
agreement  being  proved,  A.  or  B.  may  establish  his  interest  in 
land,  the  subject  of  the  partnership,  without  such  interest  being 
evidenced  by  any  such  writing.  "  I  am  inclined  to  think  this 
doctrine  to  be  founded  upon  the  best  reason  and  the  most 
authority ;  but  whether  it  is  or  not,  it  is  not  very  important 
to  decide  in  this  case."  Most  of  the  conflict  in  the  authori- 
ties has  arisen  in  controversies  about  the  title  to  the  real 
estate  after  the  dissolution  of  the  partnership  or  the  death  of 
one  of  the  partners.  But  suppose  two  persons  by  parol  agree- 
ment enter  into  a  partnership  to  speculate  in  lands,  how  do 


334:  NEW  YORK  PRACTICE  REPORTS. 

Chester  agt.  Dickinson. 

they  come  in  conflict  with  the  statute  of  frauds  ?  No  estate 
or  interest  in  land  has  been  granted,  assigned  or  declared. 
When  the  agreement  is  made  no  lands  are  owned  by  the 
firm,  and  neither  party  attempts  to  convey  or  assign  any  to 
the  other.  The  contract  is  a  valid  one,  and  in  pursuance  of 
this  agreement  they  go  on  and  buy,  improve  and  sell  lands. 
While  they  are  doing  this  do  they  not  act  as  partners  and 
bear  a  partnership  relation  to  each  other  ?  Within  the  mean- 
ing of  the  statute,  in  such  case  neither  conveys  or  assigns  any 
land  to  the  other,  and  hence  there  is  no  conflict  with  the  sta- 
tute. The  statute  is,  not  so  broad  as  to  prevent  proof  by 
parol  of  an  interest  in  lands.  It  is  simply  aimed  at  the  crea- 
tion or  conveyance  of  an  estate  in  lands  without  a  writing. 

If  there  was  a  parol  agreement  in  this  case  before  the  writ- 
ten one,  it  was  just  like  the  one  embodied  in  the  writing, 
to  wit,  a  partnership  to  purchase,  lease  and  take  refusals  of 
land,  and  then  sell,  lease  or  work  them  for  the  joint  benefit  of 
the  parties.  This  is  not  a  controversy  about  the  title  to  any 
of  the  lands  taken  or  owned  by  the  partners,  but  it  simply 
relates  to  the  conduct  of  the  defendants  while  they  were  act- 
ing as  partners,  and  in  such  a  case  the  statute  of  frauds  cer- 
tainly can  present  no  obstacle  to  relief. 

We  then  come  to  the  question  whether  there  was  sufficient 
proof  of  the  existence  of  this  partnership  by  parol  before  the 
28th  of  November,  1864,  and  I  cannot  doubt  that  there  was. 
Jones  distinctly  testified  that  the  partnership  between  all  the 
defendants  did  exist  as  early  as  September ;  and  that  it  was 
afterwards  put  into  writing.  Neither  Reed  nor  Dickinson, 
in  their  testimony,  denied  this ;  and  neither  of  them  claimed 
that  they  did  not  become  partners  until  the  writing  was  exe- 
cuted. There  is  abundant  evidence  that  Reed  was  asso- 
ciated with  Jones  as  early  as  the  latter  part  of  September  or 
the  fore  part  of  October.  It  does  not  appear  how  or  by 
what  negotiation  the  members  of  the  firm  were  brought 
together  in  partnership  ;  and  it  does  not  appear  through 
what  agency  Dickinson  was  induced  to  join  with  the  others. 
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As  to  him,  all  we  have  is  the  evidence  of  Jones,  above  refer- 
red to,  and  the  writing,  and  the  fact  that  he  subsequently, 
without  objection,  in  the  division  of  the  money  received  from 
the  plaintiffs,  allowed  his  share  of  the  sums  paid  for  the  ser- 
vices of  Higgs,  who  was  employed  to  pour  oil  upon  the  lands 
from  some  time  about  the  first  of  September. 

Hence,  we  must  take  it  as  proved  in  this  case  that  this  part- 
nership existed  as  early  as  September,  1864.  But  it  is 
claimed,  on  the  part  of  the  appellants,  that  all  the  rules  of 
commercial  partnerships  do  not  apply  to  a  partnership  in  real 
estate ;  they  apply  to  every  other  kind  of  partnership,  and 
why  not  to  this  ?  This  kind  of  partnership  is  formed,  like 
every  other,  for  the  mutual  profit  and  advantage  of  the  par- 
ties ;  and  there  is  no  reason  why  it  should  not  be  governed 
by  the  same  rules.  In  all  partnerships  one  partner  is  the 
general  agent  of  all  the  parties  for  the  transaction  of  all  the 
partnership  business ;  and  I  can  perceive  no  reason  for  not 
applying  the  same  rule  of  agency  to  partnerships  in  real 
estate.  In  fact,  all  the  powers,  duties  and  rights  which 
usually  appertain  to  partnerships  must  appertain  to  partner- 
ships in  real  estate,  except  as  they  are  modified  by  the  charac- 
ter of  the  property;  and  the  only  difference  grows  out  of  the 
rules  of  law  in  reference  to  the  conveyance  and  transmission 
of  real  estate.  One  partner  cannot  convey  the  whole  title  to 
real  estate,  unless  the  whole  title  is  vested  in  him  (  Van  Brunt 
agt.  Applegate,  44  ^V.  Y.,  544) ;  but  he  can  enter  into  an 
executory  contract  to  convey,  which  a  court  of  equity  will 
enforce;  while  a  contract  for  the  conveyance  of  land  must 
be  in  writing,  yet  an  agent  to  execute  the  contract  may 
be  appointed  by  parol  ( Willard  on  Heal  Estate,  376) ; 
and,  hence,  when  the  partnership  business  is  to  deal  in 
real  estate  one  partner  has  ample  power,  as  general  agent 
of  the  firm,  to  enter  into  an  executory  contract  for  the 
sale  of  real  estate.  I  find  no  authority  holding  that  the  rules 
of  ordinary  commercial  partnership  do  not  apply  to  partner- 
ships in  real  estate,  except  the  case  of  Pitts  agt.  Waugh  (4 
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Mass.,  424).  It  was  there  held  that  the  law  merchant  repect- 
ing  dormant  partners  did  not  extend  to  speculators  in  land. 
The  learned  judge  writing  the  opinion  did  not  cite  any 
authority  for  the  decisions  he  made,  and  his  reasons  for  the 
conclusions  which  he  reached  are  not  satisfactory. 

Dormant  partners  are  held  liable  for  the  debts  and  contracts 
of  the  firm,  because  they  are,  in  fact,  members  of  the  firm 
and  share  in  its  profits,  and  the  law  will  not  allow  them 
secretly  to  share  in  the  profits  of  the  firm,  without  taking 
their  share  of  the  risks  and  bearing  their  share  of  the  loss  as 
to  third  persons.  And  there  is  precisely  the  same  reasons  for 
holding  a  dormant  partner,  in  a  real  estate  partnership,  liable 
to  all  persons  dealing  with  the  firm.  In  Patterson  agt.  Breios- 
ier  (4  Ed.  Ch.  _R.,  322),  the  vice-chancellor  expressed  the 
opinion  that  the  law  merchant  does  not  apply  to  partners  in 
buying  and  selling  land.  This  case  and  Pitts  agt.  Waugh  are 
commented  on  by  judge  MITCHELL  in  Bennis  agt.  Harrison 
(19  Barb.,  53),  and  are  there  shown  not  to  be  precise  authority 
for  the  doctrines  announced. 

It  follows,  therefore,  that  the  court  committed  no  error  in 
holding  that  all  the  partners  were  liable  for  the  frauds  com- 
mitted by  either  in  the  transaction  and  prosecution  of  the 
partnership  enterprise,  for  it  is  well  settled  that  the  firm  is 
bound  for  the  fraud  committed  by  one  partner  in  the  course 
of  the  transactions  and  business  of  the  partnership,  even 
when  the  other  partners  have  not  the  slightest  connection 
with  or  knowledge  or  participation  in  the  fraud  (Story  on 
Part.,  sec.  108;  Collyer  on  Part.,  sec.  445;  Griswold  agt. 
Bobber,  25,  N.  T.,  595). 

The  conclusion  I  have  thus  far  reached  disposes  of  most  of 
the  important  exceptions  discussed  upon  the  argument  before 
us.  It  remains  only  to  examine  a  few  exceptions  taken  to 
the  rulings  of  the  judge  at  the  trial  as  to  evidence.  The 
plaintiffs,  against  the  objection  of  the  defendants,  were  per- 
mitted to  prove  that  Jones  and  Higgs  put  oil  upon  the  land, 
both  before  the  partnership  was  formed  and  after  the  lands 
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were  transferred  to  the  plaintiffs.  In  this  there  was  no  error. 
The  evidence  all  tended  to  reflect  light  upon  the  fraud  com- 
plained of,  and  was  competent  for  that  purpose. 

The  evidence  of  what  Jones  and  Reed  did  before  the  part- 
nership was  formed  and  after  the  transfer,  was  at  least  com- 
petent against  them.  It  was  also  competent  to  show  that  oil 
was  placed  upon  the  land  at  any  time,  upon  the  question 
whether  these  were  oil-producing  lands,  as  represented.  The 
court  instructed  the  jury  that  the  plaintiff  could  not  recover 
for  any  representations  made  or  acts  of  fraud  committed  before 
the  partnership  was  formed  or  after  the  sale  was  made.  The 
evidence,  as  limited  by  this  instruction,  was  properly  left  for 
the  consideration  of  the  jury.  Higgs  testified  that  in  Janu- 
ary, 1865,  Jones  met  him  at  the  house  of  a  Mr.  Thorn,  and 
arranged  with  him  that  he  should  say  no  to  everything  he 
should  ask  him  in  the  presence  of  Thorn,  and  that  Jones,  on 
that  occasion,  put  two  ten  dollar  bills  into  his  pocket,  which 
he  afterward  showed  to  Thorn.  Thorn  was  afterward  called 
and  testified  that  Jones  and  Higgs  met  at  his  house  on  the 
occasion  spoken  of,  and  that  after  an  interview  between  them, 
Jones  first  calling  the  attention  of  Thorn  to  what  he  was  about 
to  say,  asked  Higgs  if  he  had  been  making  known  to  the  pub- 
lic that  he  had  been  throwing  oil  upon  the  lands,  and  that 
Higgs  denied  that  he  had  ;  that  Jones  and  Higgs  then  went 
out  of  the  house,  and  in  two  or  three  minutes  Higgs  returned 
and  took  out  of  his  pocket  two  ten  dollar  bills  and  showed 
them  to  him.  This  last  evidence,  the  showing  of  the  bills, 
was  objected  to  by  the  defendants.  1  can  see  no  objection  to 
the  evidence.  It  was  competent  against  Jones.  It  showed 
that  be  was  trying  to  make  evidence  to  cover  up  his  frauds, 
and  it  was  also  competent  as  going  to  show  payment  by 
Jones  for  the  services  of  Higgs  in  and  about  the  fraud  com- 
plained of  or  for  his  lying  about  it. 

It  was  not  a  declaration  of  Higgs,  but  right  after  the  inter- 
view he  showed  the  money  which  he  testified  was  given  to 
him  by  Jones. 

VOL.  XLV  43 
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It  thus  had  a  tendency  to  confirm  his  evidence,  which  was 
competent  against  Jones,  and  it  was  so  near  the  time  of  the 
payment  of  the  money  to  him  by  Jones,  and  the  interview 
between  him  and  Jones,  that  it  may  fairly  be  treated  as  a 
circumstance  connected  with  and  part  of  the  transaction.  On 
the  trial  Higgs  testified  that  some  of  the  oil  which  was  placed 
upon  the  lands  was  brought  to  his  house  in  tin  cans,  and  Jones 
in  his  evidence  denied  all  knowledge  of  and  connection  with 
these  cans. 

On  his  cross-examination  Jones  was  asked  the  following 
question  :  "  Didn't  you  on  the  nineteenth  day  of  November, 
1866,  before  'Squire  Phillips,  of  the  town  of  Fishkill,  testify 
that  there  was  stolen  from  the  barn  of  John  W.  Jones,  at 
Fishkill  Landing,  in  said  town,  one  five-gallon  tin  can  and 
one  one-gallon  tin  can  ?"  He  answered,  he  did.  He  was 
then  asked,  "  Did  you  testify  or  swear  to  these  facts  in  an 
affidavit  ?"  Defendants'  counsel  then  objected  to  the  inquiry 
as  to  what  the  witness  swore  to  in  an  affidavit,  and  insisted 
that  plaintiffs'  counsel  should  produce  the  affidavit  itself  and 
show  it  to  the  witness.  Plaintiffs'  counsel  thereupon  pro- 
duced the  affidavit  and  showed  it  to  the  witness,  who  stated, 
"  this  is  the  affidavit  I  made,"  and  offered  and  was  about  to 
read  the  same  in  evidence.  Defendants'  counsel  then  objected 
to  the  affidavit  as  irrelevant  and  immaterial,  and  the  court 
said,  "  put  your  question."  Defendant's  counsel  said,  "  we 
except."  The  question  was  then  put  and  the  witness  answered, 
"  I  did."  The  exception  thus  taken  is  not  relied  on.  It  is 
not  well  founded.  The  ground  of  the  defendants'  objection 
was  that  the  affidavit  should  be  produced  and  shown  to  the 
witness  before  he  should  answer  the  question.  This  was 
done,  and  after  defendants'  counsel  objected  to  the  reading  of 
the  affidavit,  the  court  allowed  the  witness  to  answer  that 
he  did  state  the  facts  in  the  affidavit.  All  seems  to  have 
been  done  that  was  required  by  defendants'  counsel,  and  they 
should  not  now  be  permitted  to  claim  that  the  affidavit  should 
have  been  put  in  evidence.  When  he  objected  to  the  evi- 
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dence  the  counsel  did  not  claim  that  the  affidavit  should  be 
put  in  evidence  to  show  the  facts  contained  in  it,  but  his 
claim  was  that  it  should  be  produced  and  shown  to  the  wit- 
ness, and  then  he  objected  to  the  reading  of  the  affidavit. 

The  court  had  no  reason  to  suppose  that  the  exception 
finally  taken  was  upon  the  ground  that  the  witness  was  per- 
mitted to  state  what  the  affidavit  contained,  and  that  the  affi- 
davit itself  was  not  read.  This  exception  should  not,  there- 
fore, be  permitted  to  prevail. 

I  have  thus  examined  all  the  allegations  of  error  which  I 
deem  of  sufficient  importance  to  require  consideration,  and 
I  reach  the  conclusion  that  the  judgment  should  be  affirmed, 
with  costs. 

EARL,  C.,  reads  for  affirmance. 

All  concur,  except  GRAY,  C.,  for  reversal ;  LOTT,  Ch.  C., 
not  sitting. 

Judgment  affirmed,  with  costs. 
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SUPKEME  COURT. 

CHRISTIAN    COOK,    appellant,    agt.    NATHAN    SOULE  et  al., 
respondents. 

A  tenant  may  set  up,  by  way  of  counter-claim,  in  an  action  by  his  landlord 
against  him  to  recover  rent,  damages  sustained  by  him  by  reason  of  the 
neglect  and  refusal  of  the  landlord  to  perform  and  fulfill  his  agreement 
to  keep  the  premises  in  repair. 

The  tenant  may  also  elect  to  make  the  necessary  repairs  on  the  demised 
premises,  and  recover  of  the  landlord  the  expenses  thereof. 

Where  the  tenant  makes  partial  repairs  he  is  not  confined  in  his  recovery 
to  the  expense  thereof  exclusively,  but  may  recover  for  other  damages 
sustained  before  and  after  such  partial  repairs. 

As  a  measure  of  damages  the  tenant  is  entitled  to  prove  the  difference 
between  the  value  of  the  premises  as  they  actually  were,  and  as  they 
would  have  been,  if  kept  in  repair  by  the  landlord  according  to  his  agree- 
ment. Such  an  agreement  is  in  the  nature  of  a  warranty,  and  the 
principle  applicable  to  damages  on  a  warranty  apply  to  it. 

The  tenant  is  not  entitled  to  recover  damages  to  his  property  and  also  the 
difference  in  the  value  of  the  premises,  both,  but  may  elect  either  rule. 

A  party  entitled  to  damages,  where  different  rules  for  measuring  damages 
exist,  may  give  evidence  tending  to  establish  the  amount  according  to 
either  rule,  leaving  the  jury,  under  proper  instructions,  to  select  that 
which  is  most  just  and  reasonable. 

fourth,  Department — Argued  at  April  Term,  Rochester  ; 
decided  June  Term,  Buffalo,  1873. 

Present — MULLIN,  P.  J.,  TALCOTT  and  E.  DARWLN  SMITH, 
JJ. 

APPEAL  from  a  judgment  for  the  defendants  rendered  on 
verdict  in  the  Onondaga  county  court,  and  from  an  order 
denying  a  new  trial  in  that  court. 

IRVING  G.  YANN,  for  appellant. 
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This  action  was  brought  in  the  county  court  of  Onondaga 
county  to  recover  $105,  being  a  balance  due  plaintiff  from 
defendants  for  rent.  The  defendants  plead  a  general  denial 
and  also  a  counter-claim  for  damages  for  a  violation  of  an 
alleged  agreement  to  repair,  and  for  work  done  and  money 
paid  by  them  in  making  the  repairs  which  they  claimed  the 
plaintiff  should  have  made. 

The  testimony  was  conflicting  as  to  whether  the  plaintiff 
ever  agreed  to  keep  the  premises  in  question  in  repair  or 
not.  The  plaintiff  swore  that  he  never  made  any  such  agree- 
ment, and  that,  in  fact,  he  never  leased  said  premises  to  the 
defendants  at  all.  It  was  shown  that  the  plaintiff,  on  the 
llth  day  of  August,  1864,  leased  said  premises  to  Samuel 
Rooney  for  five  years  from  the  1st  day  of  May,  1865,  and 
that  the  defendant,  Nathan  Soule,  was  in  possession  as 
assignee  under  said  lease  when  the  same  expired  May  1st, 
1870. 

At  this  time  the  plaintiff  had  already  leased  the  premises  to 
another  person,  but  Soule  claimed  that  he  had  rented  them 
of  plaintiff  for  one  year  longer  by  a  verbal  lease,  and  he 
refused  to  give  up  possession.  The  plaintiff,  who  claimed 
that  he  had  not  leased  the  premises  to  Soule,  thereupon  insti- 
tuted summary  proceedings  to  recover  possession,  and  the 
matter  was  tried  on  the  7th  of  May,  1870,  before  judge 
REIGEL,  who  decided  in  favor  of  Soule. 

Soule  and  his  partners  occupied  the  premises  under  this 
verbal  lease  thus  forced  upon  the  plaintiff  for  the  year  com- 
mencing May  1st,  1870,  and  ending  May  1st,  1871.  The 
rent,  which  was  at  the  rate  of  $500  per  year,  payable  quar- 
terly, was  all  paid,  except  for  the  last  quarter,  and  twenty 
dollars  was  credited  upon  this  by  way  of  a  shed  sold  plaintiff 
by  defendants.  This  action  was  brought  to  recover  the  bal- 
ance due  for  the  last  quarter's  rent,  amounting  to  $105. 

The  plaintiff,  in  order  to  make  out  his  cause  of  action, 
introduced  the  evidence  of  Soule,  as  given  by  him  in  the 
proceeding  to  recover  possession  before  judge  REIGEL.  Upon 
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that  occasion  Soule  undertook  to  state  the  conversation 
between  plaintiff  and  himself  at  the  time  that  the  bargain  for 
the  new  lease  was  made  ;  and  although  he  was  asked  to  give 
the  whole  conversation,  he  said  nothing  about  any  agreement 
to  put  or  to  keep  the  premises  in  repair.  Upon  this  trial, 
however^  Soule  swore  that  in  the  same  conversation  above 
referred  to  the  plaintiff  agreed  "  to  put  the  buildings  in  good 
repair  and  keep  them  so." 

This  action  was  at  first  brought  in  justice's  court,  but 
after  a  partial  trial  was  discontinued.  Upon  that  trial  Soule 
claimed  to  state  this  same  conversation,  and  he  then  said  that 
the  plaintiff  agreed  to  "  put  the  premises  in  suitable  shape." 
The  plaintiff  denied  all  this,  and  no  other  witness  was  sworn 
as  to  the  original  bargain,  although  the  defendants  had  a  wit- 
ness (Orcutt)  in  attendance  at  the  trial,  who  had  been  sworn 
for  Soule  in  the  proceeding  before  REIGEL,  and  who  was 
present  at  the  time  that  the  bargain  was  claimed  to  have  been 
made. 

The  defendants  swore  several  witnesses,  whose  evidence 
tended  to  show  that  the  premises  were  out  of  repair  and  that 
the  water  leaked  through  the  roof  on  the  wagons,  &c.  They 
were  allowed  to  show,  under  objection,  the  condition  of  the 
premises  at  all  times  during  the  continuance  of  the  alleged 
•lease,  both  before  and  after  the  commencement  of  the  last 
quarter,  for  which  alone  the  rent  was  unpaid.  The  defend- 
ants repaired  the  premises  and  sent  a  bill  to  plaintiff  for  the 
expense  of  the  repairs. 

The  court  charged  the  jury  that  the  measure  of  damages 
was  the  difference  between  the  value  of  the  premises  as  they 
were  and  as  they  would  have  been  had  they  been  kept  in 
repair. 

Also,  that  if  the  jury  found  the  damages  were  greater  than 
the  rent  due,  that  they  should  find  a  verdict  in  favor  of  the 
defendants  for  the  excess. 

When  a  tenant  seeks  to  recover  damages  of  his  landlord 
for  a  breach  of  covenant  to  repair,  and  such  breach  is  shown 
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to  have  been  in  part  an  omission  to  mend  a  leaky  roof  on  a 
livery  stable,  it  is  error  for  the  court  to  allow  evidence  to  be 
given  as  to  what  property  was  injured  in  consequence  of  leak- 
age from  the  roof,  or  as  to  the  effect  of  the  water  leaking  down 
upon  such  property,  or  that  such  property  was  of  much  less 
value  on  account  of  the  leakage,  or  that  because  of  the  leak- 
age there  were  times  when  the  tenant  could  not  use  such 
property. 

If  the  right  measure  of  damages  was  as  charged  by  the 
court,  viz.,  the  difference  between  the  value  of  the  premises 
as  they  were  and  as  they  would  have  been  had  they  been 
kept  in  repair,  then  all  this  evidence  was  improper. 

Such  damages  were  not  the  natural  and  proximate  conse- 
quence of  the  act  complained  of  (Greenleaf's  Ev.,  vol.  2,  § 
256,  and  cases  cited). 

It  is  not  reasonable  to  suppose  that  such  damages  entered 
into  the  contemplation  of  the  parties  at  the  time  of  the  con- 
tract (Sedgwick  on  Meas.  of  Dam.,  67,.  and  cases  cited). 

'Such  effects  were  too  remote  to  be  taken  into  account  in 
extenuating  the  damages. 

The  evidence  was  calculated  to,  and  obviously  did  mislead 
the  jury,  for  their  verdict  was  not  in  accordance  with  the  esti- 
mate of  any  witness  as  to  the  value  of  the  premises  as  they 
were  and  as  they  would  have  been  in  a  state  of  repair  (See 
Ward,  &c.,  agt.  Kelsey,  42  Barb.,  582). 

All  of  this  evidence  should  have  been  excluded  upon  each 
of  the  numerous  grounds  stated  in  the  various  objections. 

It  was  also  error  for  the  court  to  allow  evidence  to  be 
given  as  to  the  injury  to  the  horses,  and  as  to  what  was  done 
with  the  horses  when  they  could  not  be  kept  in  the  barn, 
and  that  it  was  unsafe  to  keep  the  horses  in  the  stalls.  This 
is  too  obvious  to  require  any  argument. 

The  defendants  in  this  action  having  elected  to  repair  the 
premises  in  question,  the  measure  of  damages  was  the  actual 
cost  of  the  repairs,  with  interest  to  the  date  of  the  recovery 
(Darwin  agt.  Potter,  5  Den.,  306 ;  Blanchard  agt.  Ely,  .21 
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Wend.,  342;  Briggs  agt.  Dwight,  17  id.,  71  ;  McCleary  agt. 
Edwards,  27  Barb.,  239  ;  Thompson  agt.  Shatwick,  2  TFeJ., 
615;  Burkard  agt.  Habcock,  17  .A&&.,  421;  McClowry  agt. 
Croghan,  31  Perm.  Stat.,  22). 

In  all  cases  of  breach  of  such  contracts  as  the  one  in  this 
case,  if  the  party  injured  can  protect  himself  from  damages  at 
a  trifling  expense  or  by  any  reasonable  exertions,  he  is  bound 
to  do  so,  and  he  can  charge  the  delinquent  party  only  for 
such  damages  as  by  reasonable  endeavors  he  could  not  pre- 
vent (Miller  agt.  Mariner's  Churchy  7  Green.,  57;  Laker 
agt.  Damon,  17  Pick.,  284). 

The  common  law  throws  the  burden  of  repairs  as  much  as 
possible  upon  the  tenant.  Enjoying  the  benefits,  he  should 
bear  the  inconveniences.  It  would  be  unjust  that  the  expense 
of  accumulated  damages  should  fall  upon  the  landlord  when 
a  small  outlay  on  the  part  of  the  tenant  would  have  pre- 
vented any  such  expense  being  necessary  (Taylors  Landlord 
and  Tenant,  §  327). 

It  appears  by  undisputed  evidence  that  the  defendants-  in 
this  action  repaired  all  the  bastions  of  the  building  complained 
of;  that  they  sent  a  bill  to  plaintiff  therefor,  which  bill  largely 
exceeded  the  entire  cost  of  a  new  roof. 

It  further  appeared  that  the  roof,  which  was  the  chief  cause 
of  complaint,  leaked  on  but  one  sid®  ;  but  no  one  seems  to 
have  ever  seen  a  leak  in  the  roof  or  to  be  able  to  tell  in  how 
many  places  it  leaked.  A  slight  expense  would  have  fixed 
it,  and  Soule,  who  swore  that  the  premises  were  worth  but 
little  as  they  were,  was  very  anxious  to  renew  the  lease,  and 
got  third  parties  to  try  and  persuade  the  plaintiff  to  let  him 
have  the  stable  again.  The  rent  seems  to  have  been  paid 
regularly,  without  any  complaint,  until  after  the  defendants 
ascertained  that  they  could  not  have  the  premises  any  longer. 

No  damages  can  be  recovered  for  that  part  of  the  year  for 
which   the  rent   was  paid   without   objection  and  without 
complaint. 
t  When  a  party  to  an  action,  whose  memory  is  not  good,  has 
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stated  under  oath  the  conversation  in  which  he  claims  a  con- 
tract was  made,  in  stating  that  conversation  for  the  third  time 
varies  it  so  materially  as  to  change  its  nature  and  extend  its 
effect  in  an  important  particular,  to  his  own  advantage,  a 
jury  will  not  be  justified  in  finding  a  fact  based  wholly  upon 
such  evidence. 

The  judgment  and  order  appealed  from  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event. 

I.  D.  GAKFIELD,  for  respondents. 

This  action  was  commenced  in  the  county  court  of  Onon- 
daga  county. 

The  complaint  claimed  judgment  for  $105,  balance  of 
rent,  alleged  to  be  due  plaintiff  by  defendant. 

The  answer  was : 

First.  A  general  denial. 

Second.  An  allegation  that  the  defendant  Soule  and  one 
Milliman  leased  the  premises  of  plaintiff  for  the  term  of  one 
year  from  May  1, 1870,  for  the  sum  of  $500,  upon  the  further 
agreement  that  plaintiff  should  put  and  keep  said  premises 
in  good  repair;  that  before  May  1,  18TO,  Milliman  assigned 
his  interest  in  said  lease  to  one  Brewster,  who  entered  upon 
the  enjoyment  of  said  term  with  said  Soule ;  that  thereafter 
and  about  July,  1870,  said  Brewster  assigned  his  interest  in 
the  lease  to  one  Hayden,  who  entered  into  possession  with 
said  Soule,  and  afterward  assigned  his  interest  to  Bishop,  the 
other  defendant.  , 

The  answer  then  avers  a  breach  of  the  agreement  to 
repair,  and  claims  damage  on  account  thereof,  by  way  of 
counter-claim. 

Third.  The  answer  also  alleges  a  set-off. 

Fourth.  The  answer  alleges  an  assignment  by  all  the  assign- 
ors of  the  lease  to  the  defendants  of  the  damages  sustained  by 
them  on  account  of  the  failure  to  repair. 
VOL.  XLV.  44 
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The  contract  as  set  forth  in  the  answer  was  proved  upon 
the  trial. 

The  defendants  also  proved  that  the  buildings  were  out  of 
repair  at  the  commencement  of  the  lease,  and  that  the  plain- 
tin0  refused  to  repair  them. 

The  defendants  proved  that  the  premises,  in  the  condition 
they  were  in,  were  worth  only  $200  per  year,  while  if  they 
had  been  put  and  kept  in  good  repair  they  would  have  been 
worth  $500  per  year. 

The  jury  found  a  verdict  in  favor  of  the  defendants  for 
$90.50. 

From  the  judgment  entered  011  the  verdict  the  plaintiff 
appealed  to  this  court. 

I.  The  court  properly  charged  the  jury,  that  if  they  found 
the  contract  to  repair  was  made,  as  alleged  by  defendants,  and 
that  plaintiff  failed  to  perform  it,  then  the  defendants  were 
entitled  to  damages,  to  the  difference  between  the  value  of 
the  premises  as  they  were  and  as  they  would  have  been  had 
they  been  kept  in  repair  (Berrien  agt.  Olmstead,  4  E.  D. 
Smith,  279 ;  Myers  agt.  Burns,  33  Barb.,  401 ;  Beach  agt. 
Grain,  2  Com.,  86 ;  Myers  agt.  Burns,  35  JV.  Y.,  269,  Aff.  g., 
33  Barb.,  401 ;  Mills  agt.  The  Guardians  of  the  Poor,  and 
the  Law  Reports,  part  2,  of  Februay  1,  1873,^^  61). 

The  tenant  has  his  option  to  make  the  repairs  himself  and 
recover  from  his  landlord  the  expense  incurred,  or  he  may 
omit  to  make  the  repairs  himself,  and  seek  his  remedy  by  an 
action  for  the  damages. 

In  this  case  the  landlord  promise/l  from  time  to  time  to 
make  the  repairs,  and  the  tenants  had  the  right  to  rely  upon 
his  promise. 

Cook,  the  plaintiff,  testifies  that  he  made  the  repairs,  and  if 
they  were  made  negligently,  then  the  rule  is  beyond  question 
that  the  landlord  is  liable  to  damages,  according  to  the  actual 
loss  to  the  tenant. 

II.  The  damages  sustained  by  the  tenant  are  a  proper  sub- 
ject for  counter-claim  in  an  action  by  the  landlord  for  the  rent. 
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when  such  damages  arise  from  a  breach  of  the  landlord's  cov- 
enant or  agreement  to  repair  (Waterman  on  Set-off,  592; 
Myers  agt,  Brown,  33  Barb.,  401 ;  Ayers  agt.  O'Farrell,  4 
Bob.,  668). 

The  term  counter-claim  includes  recoupment  and  set-off, 
and  something  more ;  it  embraces  all  sorts  of  claims  which 
the  defendants  may  have  against  the  plaintiff  in  the  nature  of 
a  cross-action  or  demand  (Waterman  on  Set-off,  &c.,  308, 
611). 

III.  The  plaintiff  excepted  to  that  portion  of  the  charge  in 
which  the  court  charged  the  jury  that  if  the  defendants'  dam- 
ages exceeded  the  amount  due  the  plaintiff,  then  the  defend- 
ants were  entitled  to  a  verdict  for  the  difference. 

This  exception  was  not  well  taken  (Davidson  agt.  B&rrwng- 
ton,  12  How.,  310 ;  Ogden  agt.  Coddington,  2  E.  D.  Smith, 
317 ;  Boston  Silk  and  Woolen  Kills  agt.  Eull,  6  Abb.,  N. 
8.  B.,  399 ;  37  How.,  299). 

IV.  The  exceptions  were  not  well  taken. 

There  was  no  greater  obligation  resting  upon  the  defend- 
ants to  call  Orcott  than  there  was  upon  the  plaintiff. 

Y.  1.  The  exception  taken  by  plaintiff  was  not  well  taken 
if  the  rule  of  damages  adopted  was  correct. 

2.  The  evidence,  which  was  given  under  objection,  was 
competent  to  show  the  barn  out  of  repair. 

3.  The  other  exceptions  are  to  the  same  class  of  evidence, 
and  afford  no  cause  for  a  reversal  of  the  judgment. 

The  judgment  should  be  affirmed. 

By  the  Court,  TALCOTT,  J. — This  action  was  commenced 
to  recover  rent,  claimed  to  be  due  from  the  defendants  to  the 
plaintiff  for  the  rent  of  a  certain  building  occupied  as  a  livery 
stable.  The  defendants  set  up,  by  way  of  counter-claim, 
damages,  sustained  by  them  by  reason  of  the  neglect  and 
refusal  of  the  plaintiff  to  perform  and  fulfill  that  part  of  the 
agreement  which  bound  him  to  keep  the  premises  in  good 
and  sufficient  repair  during  the  term.  That  this  may  be 
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done  is  settled  by  the  case  of  Myers  agt.  Burns  (33  Barb., 
401),  affirmed  in  the  court  of  appeals  (35  N.  Y.,  269). 

The  same  case  also  shows  that  the  tenant,  in  such  a  case, 
may  elect  to  make  the  necessary  repairs  and  recover  of  the 
lessor  the  expense  thereof,  or  may  recover  of  the  lessor  the 
damages  sustained  in  consequence  of  the  breach  of  the  agree- 
ment to  repair.  In  this  case  the  tenants  made  some  partial 
reparations;  and  they  also  gave  evidence,  against  objections, 
as  to  the  damages  sustained  by  their  property  on  the  premises 
in  consequence  of  the  breaking  down  of  the  floor  from  the 
rottenness  of  the  joists,  and  also  from  leakage.  The  plaintiff, 
amongst  other  things,  claims  that,  having  neglected  to  make 
the  repairs,  the  defendants  should  be  confined,  in  their  reco- 
very, to  the  expense  incurred  thereby.  Of  course,  this  can 
only  apply  to  the  particular  repairs  made  by  the  tenants,  and 
cannot  debar  them  from  recovering  for  the  damages  sustained 
before  the  repairs  were  made,  or  for  damages  sustained  by 
other  defects  not  embraced  by  the  repairs  which  they  saw  fit 
to  make.  The  plaintiff  made  numerous  objections  to  the 
evidence  tending  to  prove  the  damages  sustained ;  many  of 
which  objections  were  overruled.  The  only  reason  now 
offered  to  show  that  the  objections  were  well  taken  is  that 
the  damages  were  too  remote.  The  evidence  tended  to  show 
the  injury  to  the  property  of  the  tenants,  which,  it  was  con- 
templated by  the  parties,  would  be  necessarily  and  properly 
kept  in  the  building  in  the  prosecution  of  their  business,  by 
reason  of  the  leakage  of  the  roof,  and  the  expense  of  tempo- 
rarily having  some  horses  stabled  at  another  place  in  conse- 
quence of  the  untenantable  condition  of  the  premises. 

We  do  not  think  such  damages  are  too  remote.  That  the 
property  of  the  tenants  of  the  particular  description  disclosed 
by  the  evidence  was  to  be  kept  in  the  building,  that  it  was 
essential  that  it  should  be  secured  from  the  elements,  and 
that  the  keeping  of  the  premises  in  proper  repair  as  against 
the  elements,  and  as  against  the  falling  of  the  floors  by  decay, 
must  have  been  in  the  contemplation  of  the  parties. 
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The  damages  claimed  are  not  so  remote  as  those  allowed  in 
the  case  of  Myers  agt.  Burns  (supra),  where  the  tenants 
were  allowed  to  recover,  by  way  of  counter-claim,  the  amount 
which  they  would  have  been  able  to  realize  from  the  renting 
of  rooms  in  a  hotel,  which  rooms  were  untenantable  by  reason 
of  leaky  flues.  We  think  the  evidence  was  admissible  to  go 
to  the  jury ;  they  to  determine  whether  the  damage  was  the 
natural  result  of  the  neglect  to  repair.  The  defendants  were 
allowed  to  prove  the  value  of  the  use  of  the  premises  if  kept 
in  repair  according  to  the  agreement,  and  such  value  in  the 
condition  in  which  they  were  actually  suffered  to  remain ; 
and  the  county  judge  charged  the  jury,  "  among  other  things," 
that,  "  if  the  agreement  was  made,  and  the  plaintiff  failed  to 
keep  it,  the  defendants  were  entitled,  as  damages  therefor,  to 
the  difference  between  the  value  of  the  premises  as  they  were, 
and  as  they  would  have  been  if  kept  in  repair." 

We  can  see  no  reason  why  another  measure  of  damages, 
besides  those  specified  in  the  case  of  Myers  agt.  jBurns, 
namely,  the  difference  between  the  value  of  the  use  of  the 
premises  in  the  condition  in  which  they  actually  were  and 
that  in  which  they  were- agreed  to  be  kept  may  not  also  be 
proper. 

It  is  very  similar  to  the  question  presented  on  a  warranty, 
where  it  is  settled  that  the  measure  of  damages  is  the  differ- 
ence between  the  property  as  it  actually  was  and  as  it  was 
warranted  to  be.  The  agreement  to  keep  the  premises  in 
good  repair  is  in  the  nature  of  a  warranty  that  they  shall  be 
so  kept.  Of  course,  the  defendants  were  not  entitled  to 
recover  the  damages  to  their  property  and  also  the  difference 
in  the  value  of  the  premises ;  and  it  is  to  be  presumed  the 
jury  was  properly  instructed  on  this  point,  and  was  told 
that  they  might  take  either  rule  as  the  measure  of  the  dam- 
ages, but  could  not  allow  both.  We  do  not  see  why  a  party, 
entitled  to  damages,  where  different  rules  for  measuring  the 
damages  exist,  may  not  give  evidence  tending  to  establish 
the  amount  according  to  either  rule,  leaving  the  jury,  under 
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proper  instructions,  to  select  that  which  is  most  just  and  rea- 
sonable in  the  particular  case.  Such  instructions,  we  must 
presume,  were  given  in  this  case. 

We  must  all  assume  that  all  the  disputed  questions  of  fact 
were  properly  disposed  of  by  the  jury  under  proper  instruc- 
tions ;  and  we  discover  no  reason  for  disturbing  the  judgment 
upon  any  of  the  grounds  to  which  our  attention  has  been 
called  by  the  plaintiff's  counsel. 

Judgment  affirmed. 
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SUPREME  COUKT. 
ALPHEUS  F.  SMITH  agt.  LEWIS  A.  OSBORN. 

1.  In  an  action,  in  its  scope  and  essence  of  an  equity  character,  issues  were 
joined  and  the  cause  noticed  and  put  on  the  jury  calendar  for  trial.     On 
its  being  called  on,  no  objections  were  made  to  the  fact  that  it  should  be 
tried  by  the  court  alone,  but  the  parties  went  on  to  trial  before  the  court 
and  jury.     At  the  close  of  the  case  ten  distinct  questions  of  fact  were 
submitted  to  the  jury  to  be  passed  upon  by  them  ;  and  the  case,  after 
summing  up  of  counsel,  was  submitted  to  the  jury,  under  the  charge  of 
the  judge,  to  find  on  these  specifie  questions  of  fact.     The  jury  found 
specifically  on  these  questions  of  fact.     On  a  motion  for  judgment  on 
the  special  verdict  it  was  held  that  an  objection  made  by  the  defendant, 
that  there  had  been  no  proper  trial  and  that  the  trial  at  the  circuit  was 
unauthorized,  came  too  late. 

2.  The  submission,  without  objection  of  those  distinct  questions  of  fact,  to 
the  jury,  to  be  passed  upon  by  them,  was  a  consent  to  that  form  of  trial 
and  a  waiver  of  the  right  to  a  different  form  of  trial. 

3.  Where,  pending  a  trial  before  a  court  and  jury,  the  father  of  one  of  the 
attorneys  and  counsel  of  the  defendant  died,  so  that  his  client  was 
deprived  of  the  services  of  his  said  counsel,  who  went  to  the  funeral  of 
his  father,  the  other  counsel  remaining,  and  no  suggestion  of  the  fact 
being  made  to  the  court  trying  the  cause  at  the  time,  it  was  held  not  to 
be  ground  for  a  new  trial  on  the  ground  of  surprise. 

4.  So,  also,  the  fact  that  the  remaining  counsel  was  laboring  under  a 
nervous  affection,  and  was  at  the  time  under  medical  treatment  so  that 
he  did  not  properly  listen  to  the  suggestions  of  the  defendant  nor  efficiently 
conduct  his  defense,  will  not  be  cause  for  a  new  trial  on  the  ground  of 
surprise ;  the  defendant  having  been  present  at  the  trial  and  having  had 
there  full  opportunity  on  the  stand,  having  been  examined  as  a  witness 
in  his  own  behalf,  to  make  all  available  explanations  about  the  matters 
concerning   which  he  supposed  his  counsel    did  not  have  adequate 
knowledge. 

5.  Suggestions  of  the  above  nature,  not  made  at  the  trial  but  first  heard 
after  an  adverse  finding  of  the  jury,  do  not  come  with  unabated  force. 
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Special  Term,  New  York,  December,  1872. 

Before  Hon.  E.  L.  FANCHER,  Justice. 

THIS  case  carne  up  on  a  motion  on  the  part  of  the  plaintiff 
for  judgment  on  a  special  verdict.  The  facts  are  fully  detailed 
in  the  opinion  of  the  court. 

DENNIS  McMAHON  &  W.  H.  WILLIAMS,  for  the  plaintiff, 

in  support  of  the  motion. 
C.   H.  WHINFIELD  &  CHARLES   LEEDS,  for   defendant, 

opposed. 

FANCHER,  J. — This  is  an  application  for  judgment  upon  a 
special  verdict.  The  complaint  alleged  that  the  defendant 
had,  by  false  and  fraudulent  representations,  procured  from 
the  plaintiff  his  three  promissory  notes  for  $1,000  each. 

The  false  representations  consisted  in  certain  statements 
made  by  the  defendant  as  to  the  value  of  certain  hotel  stock, 
which  he  induced  the  plaintiff  to  accept  as  security  for  the 
notes,  relying  upon  the  supposed  truth  of  the  representations. 
Two  of  the  notes  were  negotiated  by  the  defendant,  and  the 
prayer  of  the  complaint  was  that  the  defendant  should  be 
adjudged  to  deliver  up  the  unnegotiated  note,  and  should  pay 
to  the  plaintiff  the  amount  of  the  principal  and  interest  of  the 
two  notes  negotiated. 

The  defendant  answered.  Instead  of  bringing  on  the  trial 
of  the  issue  of  fact  at  the  special  term,  it  was  brought  on  at 
the  circuit,  where  the  cause  was  called  on  the  circuit  calendar, 
when  counsel  for  both  parties  appeared. 

There  is  some  dispute  as  to  what  occurred  at  the  circuit  in 
reference  to  the  trial  of  the  issue ;  but  it  clearly  appears  that  ten 
questions  were  drawn  up  in  writing,  to  be  submitted  to  the 
jury,  and  thereupon  the  counsel  for  both  parties  examined  and 
cross-examined  witnesses  and  summed  up  before  the  jury. 

After  a  charge  of  the  judge,  the  jury  retired  for  delibera- 
tion, and  afterward  returned  into  court,  and  rendered  their 
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special  verdict  by  answers  to  the  ten  questions  submitted  to 
them. 

The  questions  and  special  verdict  are  as  follows : 

(1.)  Did  the  plaintiff,  in  March,  1869,  as  averred  in  the 
complaint,  loan  to  the  defendant  his  three  promissory  notes, 
one  dated  March  12,  for  $1,000,  at  three  months ;  March  15, 
for  $1,000,  at  three  months ;  March  18,  for  $1,000,  at  three 
months  ?  Yes. 

(2.)  Did  the  plaintiff,  as  averred  in  the  complaint,  exchange 
one  of  said  $1,000  promissory  notes  by  giving  two  of  $500 
each  therefor  ?  Yes. 

(3.)  Did  the  plaintiff,  as  averred  in  the  answer,  give  the 
said  three  notes  to  the  defendant  in  payment  of  thirty-seven 
and  a  half  shares  of  stock,  twenty -five  shares  on  account  of 
Culver  and  twelve  and  a  half  shares  on  his  own  account  ?  No. 

(4.)  In  case  tjhe  jury  find  in  favor  of  the  loan  of  the  notes, 
was  such  loan  procured  by  the  defendant  from  the  plaintiff 
by  means  of  the  representations  set  forth  in  the  complaint,  or 
any  of  them  ?  Yes. 

(5.)  Were  such  representations,  at  the  time  they  were  made 
by  the  defendant,  true  or  false  ?  They  were  false. 

(6.)  Were  they  known  by  the  said  defendant,  at  the  time 
he  made  them,  to  be  so  untrue  ?  Yes. 

(7.)  Did  the  plaintiff  make  the  loan  relying  upon  the  truth 
of  those  representations  ?  Yes. 

(8.)  Did  the  plaintiff,  before  the  suit,  demand  back  his  said 
notes  and  offer  to  return  the  stock  ?  Yes. 

(9.)  What  damage  has  the  plaintiff  sustained  by  such  repre- 
sentations, if  so  found  to  be  untrue  ?  $2,247.25. 

(10.)  Had  the  defendant,  at  the  time  of  the  commencement 
of  this  suit,  possession  of  one  of  the  $1,000  notes  now  in  suit? 
Yes. 

All  the  material  questions  raised  by  the  pleadings  were 
thus  determined. 

It  is  apparent,  from  the  perusal  of  the  special  verdict,  that 
all  the  material  questions  of  fact  at  issue  in  the  action  were 
VOL.  XLV  45 
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tried  before  the  court  and  jury  at  the  circuit,  and  that  they 
were  deliberately  determined. 

The  plaintiff  now  applies  to  the  special  term  for  judgment 
according  to  the  special  verdict,  and  the  defendant,  by  his 
counsel,  opposes  the  application  on  the  ground  that  there  has 
been  no  proper  trial,  and  that  the  trial  at  the  circuit  was  unau- 
thorized. 

I  think  the  objection  of  the  defendant  comes  too  late  (Buck- 
tin  agt.  Chapin,  53  Barb.,  488).  Had  he  insisted  upon  such 
an  objection  at  the  circuit,  probably  the  judge  would  have 
remanded  the  cause  to  the  special  term,  or  deferred  the  trial 
of  it  until  an  order  had  been  entered  by  which  the  proper 
issues  were  framed. 

But,  it  seems,  that  both  parties  acquiesced  in  the  summary 
and  informal  manner  of  proposing  the  proper  issues  by  ques- 
tions in  writing,  to  be  submitted  on  the  evidence  to  the  jury ; 
and  that  the  counsel  for  both  parties  entered  voluntarily  upon 
the  trial  upon  such  questions.  Clearly,  this  was  a  consent  to 
that  form  of  trial,  and  a  waiver  of  the  right  to  a  different 
form  of  trial  (Dayharsh  agt.  Enos,  5  N.  Y.,  '531 ;  Greason 
agt.  Keteltas,  17  id.,  498 ;  Mo/at  agt.  Mo/at,  10  £osw.,46S). 

The  questions  which  were  submitted  to  the  jury  were  such 
as  should  be  tried  in  that  manner,  as  they  involved  the 
alleged  fraud  (Davis  agt.  Morris,  36  N.  Y.,  572 ;  Freeman 
agt.  Atlantic  Mut.  Ins.  Co.,  13  Abb.  Pr.  E.,  124) ;  and  the 
special  verdict  found  all  the  facts  which  are  requisite  to  enable 
the  court  to  say,  upon  the  pleadings  and  verdict,  which  party 
is  by  law  entitled  to  judgment  without  reference  to  the  evi- 
dence. 

A  special  verdict  is  that  by  which  the  jury  find  the  facts 
only,  leaving  the  judgment  to  the  court  (Code,  §  260). 

Upon  the  facts  which  the  jury  have  found  by  this  special 
verdict  there  is  nothing  left  for  the  court  to  determine,  except 
the  question  of  law  as  to  what  judgment  should  be  given 
(Langley  agt.  Warner,  3  N.  Y.,  327 ;  Barto  agt.  Himrod, 
8  id.,  483). 
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It  is  easy  to  determine  what  judgment  should  be  pro- 
nounced upon  the  facts  thus  found. 

The  plaintiff  is  entitled  to  the  relief  demanded  in  the  com- 
plaint. • 

The  application  for  judgment  is  made  on  the  part  of  the 
plaintiff,  not  alone  on  the  pleadings  and  special  verdict,  but, 
also,  on  an  affidavit  touching  the  proceedings  at  the  circuit. 
To  this  affidavit  the  defendant  has  replied  by  an  affidavit  'on 
his  part,  which  is  intended  to  oppose  the  application  for 
judgment,  not  only  on  the  ground  that  the  trial  at  the  circuit 
was  improper,  but,  also,  to  set  forth  surprise  at  such  trial  as 
a  reason  why  the  defendant  should  have  a  new  trial. 

It  appears  by  his  affidavit  that  the  father  of  one  of  his 
attorneys  died  pending  the  trial,  and,  in  consequence,  that, 
for  a  portion  of  the  trial,  the  defendant  was  deprived  of  the 
attendance  and  aid  of  such  attorney.  But  the  answer  to  this 
fact  is,  the  counsel  -for  the  defendant  who  had  begun  the 
trial  still  continued,  in  the  presence  of  the  defendant,  the 
defense  ;  and  no  suggestion  to  the  court  was  then  made  that 
the  unexpected  absence  of  the  attorney  was  cause  for  a  sus- 
pension of  the  trial. 

The  affidavit  of  the  defendant  further  sets  forth  that  his 
counsel  was  laboring  under  a  nervous  affection,  and  was,  at 
the  time,  under  medical  treatment,  so  that  he  did  not  properly 
listen  to  the  suggestions  of  the  defendant  nor  efficiently  con- 
duct his  defense. 

To  support  this  assertion  the  defendant  makes  an  explana- 
tion as  to  certain  chattel  mortgages  covering  property  in  the 
"  Osborn  House,"  which  shows  that  the  summation  of  mort- 
gages was  $11,350,  instead  of  $14,000,  as  represented  at  the 
trial.  It  is  apparent  that  the  explanation  offered  is  not  suffi- 
cient to  make  a  material  variation  in  the  evidence. 

If  the  plaintiff  was  deceived,  as  stated  in  the  special  ver- 
dict, the  deception  would  scarcely  have  been  mitigated  by  the 
alleged  difference  in  the  aggregate  of  the  chattel  mortgages. 
Besides,  the  defendant  was  present  at  the  trial,  and  had  then 
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full  opportunity  to  make  all  available  explanations  as  to  the 
condition  and  amount  of  the  chattel  mortgages.  As  to  the 
surprise  predicated  of  the  ill  health  of  his  counsel,  the  defend- 
ant does  not  show  sufficient  to  entitle  him  to  a  new- trial. 

It  is  scarcely  probable  that  any  injustice  to  the  interests 
of  the  defendant  arose  from  tne  condition  of  his  counsel. 
Suggestions  of  this  nature,  not  made  at  the  trial,  but  first 
heard  after  an  adverse  finding  of  the  jury,  do  not  come  with 
unabated  force.  A  party,  defeated  in  a  trial  involving  an 
issue  of  the  nature  of  that  developed  in  this  action,  might 
readily  attribute  his  discomfiture  to  some  collateral  rather 
than  the  direct  cause. 

But  in  order  that  the  defendant  may  have  no  ground  of 
complaint,  the  affidavits  read  on  both  sides  on  this  applica- 
tion will  be  considered  as  affidavits  on  the  defendant's  motion 
for  a  new  trial,  on  the  grounds  both  of  irregularity  and  sur- 
prise. 

Such  motion  is  denied ;  and,  at  the  same  time,  the  applica- 
tion of  the  plaintiff  for  judgment  on  the  pleadings  and 
speci'al  verdict  is  granted,  with  costs. 

The  defendant  will  then  have  opportunity  of  an  appeal 
from  the  order  denying  the  motion  for  a  new  trial,  which  can 
be  heard  at  the  general  term,  with  any  appeal  from  the  judg- 
ment, on  a  case  containing  exceptions,  should  such  appeals 
be  desired. 

Defendant's  motion  for  new  trial  denied,  and  plaintiff's 
application  for  judgment  on  the  pleadings  and  special  verdict 
granted,  with  costs. 
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SUPREME  COURT. 

ALFRED  E.  BEACH  agt.  THE  MAYOK,  ALDERMEN,  &c.,  OF 
NEW  YOKE,  THE  COMMISSIONERS  OF  EMIGRATION,  THE  HEIRS 
OF  A.  R.  LAWRENCE,  and  others,  in  all  ninety-five  defend- 
ants. 

1.  Under  the  provisions  of  the  Dongan  and  Montgomerie  charters,  which 
granted  to  the  mayor,  &c.,  all  the  waste,  vacant,  unpa tented,  and  unap- 
propriated land,  lying  and  being  within  the  city  of  New  York,  and 
reaching  to  the  low  water  mark,  in,  by  and  through  all  parts  of  said  city 
and  Manhattan  Island  aforesaid,  together  with  all  rivers,  rivulets,  coves 
creeks,  ponds,  waters  and  water-courses  in  the  said  city  or  island,  or 
either  of  them  not  heretofore  granted,  &c. ,  the  city  of  New  York  were 
not  vested  with  the  title  to  the  waste,  vacant,  unappropriated  and 
unpatented  lands  lying  and  being  between  high  and  low  water  mark 
around  Ward's  Island,  in  the  East  river. 

2.  The  Montgomerie  charter  extends  the  jurisdiction  of  the  city  of  New 
York  to  low  water  mark  on  the  Long  Island  shore,  including  the  islands 
lying  between  Manhattan  Island  and  Long  Island,  and  extending  from 
Spuyten  Duyvil  creek  along  the  low  water  line  on  the  east  or  Westches- 
ter  side  of  the  Harlem  river  to  the  East  river,  and  thence  to  cross  to 
Long  Island,  and  along  the  low  water  line  on  that  shore  to  Red  Hook, 
including  all  the  islands,  &c.    While  this  includes  political  jurisdiction 
over  Ward's  Island,  it  is  perfectly  evident  from  other  provisions  of  the 
charter  that  it  does  not  give  proprietary  right  to  the  lands  between  high 
and  low  water  mark  around  Ward's  Island. 

3.  The  grant  of  the  waste,  vacant,  &c.,  lands  lying  and  being  between 
high  and  low  water  mark  was  confined  to  what  was  called  the  city,  and 
was  extended  to  the  land  under  water  around  Manhattan  Island,  and 
such  was  its  proper  construction  otherwise.    The  other  provisions  of  the 
charter  would  have  conveyed  to  the  corporation  the  river  from  Spuyten 
Duyvil  creek  to  the  East  river  and  that  river  to  Red  Hook,  inasmuch  as 
among  other  things  named  in  the  grant  are  "  rivers." 

4.  The  grant  made  by  the  commissioners  of  the  land  office,  on  the  26th 
April,  1811,  of  the  lands  under  water  around  Ward's  Island  from  high 
to  low  water  mark  and  extending  on  the  north-west  side  of  said  island 
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150  feet  from  low  water  mark  towards  New  York  Island,  and  from  other 
parts  of  said  island  300  feet  from  low  water  mark  to  Abraham  R.  Law- 
rence, Richard  Lawrence,  Jasper  Ward  and  Bartholomew  Ward,  was 
good  and  valid,  and  vested  in  the  grantees  a  title  to  the  lands  so 
conveyed. 

5.  Such  grant  is  good,  even  though  the  grantees  were  not  the  owners  of 
all  the  upland  jointly,  but  were  at  the  time  owners  in  severally  of  all  the 
upland,  excepting  one  or  two  lots.     If  they  elected,  they  had  a  lawful 
right  to  take  a  joint  grant  of  all  the  land  under  water  adjoining  the  lands 
held  by  them  in  severally. 

6.  In  a  deed  containing  these  words  in  the  granting  clause,  to  wit:  "All 
the  right,  title  and  interest  which  they  (the  said  parties  of  the  first  part) 
now  have  or  which  they  may  hereafter  have  as  heirs-at-law  of  Jasper 
Ward,  late  of  the  city  of  New  York,  merchant,  deceased,  in,  of  and  to 
the  water  right  or  water  privileges  of,  on  or  pertaining  to  that  certain 
island  of  land  and  the  roads  on  the  same,  known  and  distinguished  as 
Ward's  Island,  located  in  the  East  river,  and  situated  in  the  city  and 
county  of  New  York,  together  with  all  and  singular  the  tenements,  here- 
ditaments and  appurtenances  thereunto  belonging  or  in  any  wise  apper- 
taining, &c.,  &c,.  to  tenendum  in  fee"  the  court  held  that  the  words 
" water  rights "  and  "water  privileges,"  with  the  terms  " hereditaments 
and  appurtenances,"  are  sufficient  to  include  and  pass  the  grantor's  inter- 
ests in  the  lands  under  water,  granted  to  him  by  the  aforesaid  patent. 

7.  Where  in  an  action  for  a  partition  of  lands  under  water  one  of  the 
defendants,  the  city  of  New  York,  had  erected  on  the  premises  held  in  com- 
mon a  dock,  and  set  up  such  occupation  by  way  of  adverse  possession,  it 
was  held  that  the  land  actually  covered  by  the  dock  must  be  excluded 
from  the  partition,  but  the  possession  of  the  dock  could  not  be  held  to 
constitute  an  adverse  possession  around  the  island  to  all  the  land 
between  high  and  low  water  mark. 

8.  Such  possession  does  not  come  within  any  of  the  rules  laid  down  in  2 
R.  8.,  4th  ed.,  495,  defining  what  occupancy  is  necessary  to  establish 
adverse  possession. 

9.  Where  the  different  patentees  under  the  aforesaid  water  patent  had  also 
owned  the  upland  and  had  surveyed  such  upland  into  divers  lots  butting 
on  the  water,  and  then  had  made  partition  among  themselves  of  such 
upland  lots,  and  from  time  to  time  thereafter  had  severally  made  con- 
veyances of  some  of  such  upland  .lots  butting  on  the  water,  with  por- 
tions of  the  rights  acquired  under  the  water  patent  in  part  of  said  indi- 
vidual lots,  it  was  held  in  an  action  of  partition  brought  by  the  grantee 
of  the  residuary  interest  remaining  in  one  of  the  patentees  of  the  water 
patent  aforesaid  against  the  owners  of  the  several  rights  and  interests  of 
the  remaining  patentees,  and  against  the  grantees  of  such  portions  of  the 
water  right  as  had  been  previously  conveyed  by  the  several  patentees  or 


NEW  YORK  PRACTICE  REPORTS.  359 

Beach  agt.  Mayor,  &c.,  of  New  York. 

their  heirs:  (1st.)  That  as  to  such  portions  of  the  water  right  as  had  been 
conveyed  by  the  patentee  or  his  heirs  whose  residuary  interest  was 
vested  in  the  plaintiff  the  same  must  be  excluded  from  the  partition. 
The  plaintiff  had  no  right  calling  for  the  exercise  of  the  power  of  the 
court  to  order  a  sale  of  the  property  so  conveyed  before  he  acquired 
title.  It  never  could  be  sustained  to  grant  a  judgment  to  sell  property 
in  which  the  plaintiff  had  no  interest  on  his  application,  nor  could  an 
owner  under  such  circumstances  compel  an  owner  of  property  to  submit 
to  the  sale  of  his  property  at  the  suit  of  a  person  who  had  no  right 
thereto.  (2d.)  As  to  the  other  parcels  of  said  water  right,  in  all  of 
which  the  plaintiff  had  an  interest,  but  in  which  the  various  defendants 
had  dissimilar  interests,  the  objection  is  that  the  same  parties  are  not 
joint  owners  or  tenants  in  common  of  all  the  property  sought  to  be  par- 
titioned. This  is  a  good  objection  if  taken  by  answer  or  demurrer,  but 
is  too  late  if  taken  for  the  first  time  at  the  hearing. 

10.  Spaces  of  land  laid  out  as  roads,  but  not  actually  accepted  or  worked  by 
the  public  authorities,  and  in  a  measure  abandoned  or  disused,  cannot 
be  partitioned  where  there  is  a  right  of  way  over  them  for  such  of  the 
owners  of  lots  fronting  thereon  who  have  no  other  means  of  access 
thereto,  nor  where  the  owner  of  the  lot  claims  to  the  centre  of  the  road 
adversely  to  the  plaintiff. 

Special  Term. 

Before  Hon.  D.  P.  INGRAHAM,  J. 

Tried  during  the  year  1871  and  finally  decided  in  the 
March  Term,  1872. 

THIS  was  an  action  brought  by  the  plaintiff,  as  grantee  of 
the  heirs  of  Jasper  Ward,  against  a  large  number  of'  defend- 
ants, ninety-five  in  number,  to  have  a  partition  and  sale  or  a 
division  of  the  following  property  situate  on  Ward's,  formerly 
Great  Barn  Island,  in  the  limits  of  the  city  and  county  of 
New  York :  Firstly.  All  the  lands  under  water  around  Great 
Barn  Island,  situate  in  the  East  river  or  sound,  in  the  city 
and  county  of  New  York,  from  high  water  mark  to  low  water 
mark,  and  extending  on  the  north-west  side  of  said  island, 
150  feet  from  low  water  mark  toward  New  York  Island,  and 
from  the  other  parts  of  said  island  300  feet  from  low  water 
mark.  These  lands  amounted  to  about  eighty-eight  acres  of 
ground.  Secondly.  To  have  certain  species  of  land,  deline- 
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ated  on  the  map  of  the  island,  made  by  William  Bridges,  city 
surveyor,  in  180T,  as  streets  or  roads,  and  amounting,  in 
space,  to  about  fourteen  acres  of  land,  partitioned  or  sold. 

The  plaintiff  is  the  one-quarter  owner  of  said  water  rights 
and  roads,  excepting  such  portions  as  had  been  conveyed  away 
by  Jasper  Ward  in  his  lifetime.  He  acquired  his  title  by 
conveyance  from  the  heirs  of  Jasper  Ward,  one  of  the 
patentees  of  said  water  right  and  one  of  the  original  owners 
of  the  aforesaid  roads. 

In  1806  Great  Barn  Island,  now  called  Ward's  Island, 
became,  by  divers  conveyances,  the  property  of  the  following 
named  persons  in  the  following  proportions,  viz. :  Jasper 
Ward,  one-quarter  ;  Bartholomew  Ward,  one-quarter  ;  Rich- 
ard Lawrence,  one-quarter;  Abraham  R.  Lawrence  and 
Samuel  Lawrence,  one-quarter  together. 

These  five  gentlemen  employed  William  Bridges,  a  well 
known  surveyor  of  that  day,  who  made  a  survey  of  the 
island ;  also,  a  map  (now  on  file  in  the  office  of  the  register 
of  deeds)  of  the  city  and  county  of  New  York.  On  this  map 
there  were  laid  out  four  roads,  and  the  grounds  were  divided 
into  seventy-seven  lots,  all  of  which  butted  on  these  roads, 
and  fifty-two  of  said  lots  butted  on  the  waters  of  the  Harlem 
and  East  rivers,  the  Little  and  Great  Hellgate. 

They  then  partition  these  lands  among  themselves  and 
execute  mutual  conveyances  of  the  different  shares  to  each 
other. 

In  the  partition  Richard  Lawrence  got  divers  lots,  amount- 
ing to  fifty-three  acres  one  rood  and  two  perches. 

Bartholomew  Ward  got  various  lots,  amounting 'to  fifty- 
five  acres  one  rood  and  eighteen  perches. 

Jasper  Ward  got  a  number  of  lots,  in  all  fifty-three  acres 
three  roods  and  thirteen  perches. 

Samuel  and  Abraham  R.  Lawrence  got  the  remaining 
lots,  viz.,  in  all,  fifty-five  acres  and  nineteen  perches. 

Samuel's  share  subsequently  became  vested  in  Abraham  R. 
Lawrence. 
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In  the  partition  deed  the  parties  made  the  following  cove- 
nant, viz. : 

"And  it  is  mutually  agreed  by  the  said  parties  to  these 
presents,  and  each  of  them  doth  covenant  with  the  other,  that 
such  parts  of  the  said  tract  of  land  or  island  as  are  designated 
on  the  said  map  for  roads '  shall  forever  remain  open  as  and 
for  public  roads  and  highways." 

None  of  the  lands  embraced  within  the  water  patent,  nor 
those  laid  out  as  roads,  were  partitioned. 

In  March,  1810,  Bartholomew  Ward  conveyed  to  John 
Fleetwood  Marsh  lots  Nos.  32,  33  and  34. 

No  other  conveyances  of  any  of  the  other  lots,  according 
to  the  evidence,  appears  to  have  been  made  by  any  of  the 
above  original  owners  to  any  other  person  or  persons  before 
the  granting  of  the  water  patent. 

Prior  to  this  conveyance  to  Marsh,  however,  and  during 
the  session  of  the  legislature  of  1809,  an  act  respecting  Great 
Barn  Island  was  passed,  viz. :  March  24,  1809,  Laws  of  1809, 
p.  473  (5  vol.  Webster  &  Skinner's  ed.). 

"  Be  it  enacted  by  the  people  of  the  state  of  New  York, 
represented  in  senate  and  assembly,  that  the  powers  of  the 
commissioners  of  the  land  office  under  the  eleventh  section 
of  the  act  entitled  'An  act  concerning  the  commissioners  of 
the  land  office  and  the  settlemet  of  lands,'  shall  be  and  hereby 
are  extended  to  the  waters  adjacent  to  and  surrounding  Great 
Barn  Island  in  the  city  and  county  of  New  York,  and  also  to 
the  land  between  high  and  low  water  mark  on  said  island, 
provided  that  no  grant  made  in  pursuance  of  this  act  shall 
infringe  the  rights  of  the  mayor  or  aldermen  and  commonalty 
of  the  city  of  New  York,  and  provided  that  the  navigation 
of  the  waters  surrounding  the  said  island  shall  not  be  affected 
thereby." 

At  that  time,  by  chapter  69  of  the  Laws  of  1801,  sec.  11, 
the  commissioners  of  the  land  office  were  empowered  to  grant 
BO  much  of  the  lands  under  the  water  of  navigable  rivers  as 
they  shall  deem  necessary  to  promote  the  commerce  of  this 
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state :  "  Provided  always,  that  no  such  grant  shall  be  made 
to  any  person  whatever  other  than  the  proprietor  or  proprie- 
tors of  the  adjacent  lands."  It  then  contained  a  provision 
as  to  giving  notice. 

Under  these  acts  of  1801,  as  extended  by  the  act  of  1809, 
the  commissioners  of  the  land  office  issued  and  delivered  a 
patent,  under  the  great  seal  of  the  state,  dated  April  26,  1811, 
to  Abraham  R.  Lawrence,  Richard  Lawrence,  Jasper  Ward  and 
Bartholomew  Ward,  in  which  the  people  of  the  state  con- 
veyed unto  said  four  parties  "  all  the  land  under  water  round 
Great  Barn  Island,  situate  in  the  East  river  or  sound  in  the 
city  and  county  of  New  York,  from  high  water  mark  to  low 
water  mark,  and  extending  on  the  north-west  side  of  said 
Island  150  feet  from  low  water  mark  towards  New  York 
Island,  and  from  the  other  parts  of  said  island  300  feet  from 
low  water  mark,  together  with  all  and  singular  the  rights, 
hereditaments  and  appurtenances,  to  have  and  to  hold  unto 
said  parties  in  fee."  From  the  evidence  it  appeared  that  the 
spaces  of  land  laid  out  as  roads  were  never  worked  by  the 
public  authorities,  nor  accepted  by  them  as  public  roads. 
They  did  not  fall  within  the  scheme  of  laying  out  the  Island 
of  New  York,  under  the  commissioners'  map  of  1811  and 
1812,  and  were  no  more  than  private  ways. 

There  was,  prior  to  1815,  a  bridge  over  the  Harlem  river, 
connecting  Ward's  Island  with  Manhattan  Island.  This 
bridge,  about  1815  or  1816,  was  broken  down,  and  thereafter 
the  travel  on  the  island  ceased,  and,  excepting  a  few  houses 
occupied  by  a  few  people,  Ward's  Island  was  almost  uninhab- 
ited. The  so-called  roads  became  grass-grown,  not  used; 
other  paths  were  made  by  cattle  and  people  crossing  lots,  and 
it  so  remained  until  1849,  when  the  commissioners  of  emigra- 
tion first  moved  on  the  island.  The  latter  built  buildings  in 
and  put  fences  across  two  of  the  so-called  roads  adjoining 
their  property,  plowed  up  a  portion  of  the  roads  adjoining 
lots  thirty-six  to  forty-three,  inclusive,  owned  by  them,  and 
used  such  plowed  fields  as  'part  of  their  grounds. 
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In  1852,  the  city  of  New  York  acquired  title  from  Abra- 
ham K.  Lawrence  to  lots  Nos.  9,  10,  11,  12,  13,  14,  15,- 16, 
18,  19,  20,  21,  27,  32,  33  and  34,  and  also  to  the  interest  which 
Abraham  R.  Lawrence  then  had  in  and  to  the  water  rights  in 
front  of  the  lots  just  named. 

In  1853,  the  city  authorities  moved  on  the  island  and  built 
buildings  thereon,  and  interfered  with  the  easement  by  making 
some  encroachment  upon  a  portion  of  the  roads. 

In  1858,  the  present  plaintiff  acquired  from  Jasper  Ward's 
heirs  their  title  to  so  much  of  said  water  right  as  had  not 
been  before  that  time  sold,  and  also  their  title  to  the  spaces 
of  land  called  roads.  In  1868,  this  suit  was  commenced. 

The  complaint  set  forth  in  detail  the  history  and  chain  of 
title. 

To  this  complaint  the  city  of  New  York  interposed  the  fol- 
lowing defenses,  viz. : 

1st.  A  want  of  knowledge  sufficient  to  form  a  belief  as  to 
whether  or  not  the  rights  and  interests  of  the  several  parties 
to  this  action,  other  than  these  defendants,  in  and  to  the  lands 
described  and  referred  to  in  said  complaint,  are  fully  or  cor- 
rectly stated  therein. 

2d.  That  the  city  of  New  York  is  owner  in  fee  of  lots  9, 
10,  11,  12,  13,  14,  15,  16,  18,  19,  20,  21,  24,  25,  26,  27,  32, 
33,  34,  59,  60,  64,  65,  66,  67,  68,  69,  70 ;  also  of  the  lands 
between  high  and  low  water  mark  and  under  water  to  the  exte- 
rior, a  bulk-head  line,  as  given  and  granted  by  the  patents  in  said 
complaint  mentioned,  opposite  and  adjacent  to  lots  9,  10,  11, 
12,  13,  14,  15,  16,  18,  19,  20,  21,  27,  32,  33  and  34,  and  also 
to  the  lands  in  front  of  all  the  said  lots  to  the  centers  thereof, 
laid  out  as  streets. 

3d.  Not  sufficient  knowledge,  &c.,  as  to  the  other  allega- 
tions of  the  complaint. 

4th.  They  assert  they  have  expended  moneys  for  the  pro- 
tection and  improvement  of  the  lands  described  in  the  com- 
plaint, and  they  are  entitled  to  be  allowed  same. 

The  commissioners  of  emigration  answer  and  set  up : 
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1.  That  they  are  the  owners  in  fee  of  the  one-quarter  of  the 
water  right  under  the  patent  from  the  state  as  aforesaid,  oppo- 
site and  adjacent  to  lots  1,  6,  29,  31,  42,  43  and  part  of  49,  of 
the  one-half  opposite  to  lots  5  and  20. 

2.  That  they  have  made  divers  improvements  on  the  same, 
for  which  they  are  entitled  to  be  compensated  on  such  parti- 
tion. 

3.  They  own  in  fee  one-half  of  the  streets  opposite  their 
respective  lots. 

4.  A  want  of  knowledge  sufficient  to  form  a  belief  as  to  the 
facts  averred  in  the  complaint. 

The  answers  of  the  other  defendants  are  not  material  to 
advert  to. 

After  issue  joined,  by  consent  of  parties,  it  was  referred  to 
a  referee  to  take  proofs  and  to  report  on  title.  A  very  large 
amount  of  evidence  was  taken  before  the  referee,  and  he  made 
a  report  setting  forth  the  different  rights  and  interests  of  the 
parties.  He  also  reported  the  evidence  and  exhibits  taken 
before  him,  also  a  full  and  particular  abstract  of  all  the  titles 
and  interests  of  the  different  parties. 

To  this  report  exceptions  were  filed  by  the  city  of  New 
York,  the  commissioners  of  emigration,  the  defendants  Olm- 
stead,  Suydam  and  Yan  Suideren,  and  by  the  Lawrence 
heirs. 

The  whole  case  was  brought  to  trial  -before  Mr.  justice 
INGRAHAM,  on  pleadings,  proofs,  report,  abstract  and  excep- 
tions, and  was  argued  orally  and  also  on  printed  briefs,  by  the 
following  counsel : 

DENNIS  McMAHON,  for  the  plaintiff. 

RICHARD  O'GORMAN  and  WILLIAM  J.  KANE,  for  the  City 

of  New  York. 

A.  G.  RICE,  for  the  Commissioners  of  Emigration. 
JNO.  S.  LAWRENCE  and  A.  R.  LAWRENCE,  Junr.,  for  the 

Lawrence  Heirs. 
A.  UNDERBILL,  for  the  Heirs  of  Bolles. 
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D.  H.  OLMSTEAD,  for  the  defendants  Olmstead,  Suydam 

and  Van  Sinderen. 
JNO.  B.  IRELAND,  guardian  ad  litem  and  counsel  for  the 

Ireland  Heirs. 
J.  LAWRENCE,  SLOSSON  and  LAWRENCE  &  BEEKMAN,  for 

diners  defendants. 

DAVIES  &  WORK,  for  the  Mutual  Life  Ins.  Co. 
NICHOLL,  HUNSTON  &  AMES,  for  various  defendants. 

After  several  months'  deliberation,  the  justice  expressed  a 
doubt  on  one  point  raised  by  the  corporation  counsel,  viz. : 
"  That  the  plaintiff's  complaint  should  be  dismissed  because 
that  the  plaintiff' does  not  claim  that  he  has  any  interest  or 
estate  in  all  the  lands  sought  to  be  partitioned  as  joint  tenant  or 
tenant  in  common  with  all  the  defendants,  nor  have  all  of  the 
defendants  an  interest  or  estate  as  joint  tenants  or  tenants  in 
common  with  him  or  with  each  other  in  all  the  said  lands." 

And  judge  INGRAHAM  ordered  a  reargument  on  that  point. 

Dennis  McMahon,  for  the  plaintiff;  Abraham  Underbill, 
for  the  Bolles  heirs;  Richard  O'Gorman  and  William  J. 
Kane,  for  the  city,  and  Jno.  S.  Lawrence,  for  the  Lawrence 
heirs,  were  heard  on  that  point. 

After  mature  deliberation,  the  court  delivered  the  follow- 
ing opinion: 

INGRAHAM,  J. — 4  shall  consider  the  rights  of  all  the  par- 
ties interested  in,  or  claiming  so  to  be,  as  settled  by  the 
referee  in  all  respects,  except  where  exceptions  have  been 
filed  to  the  report ;  and,  as  to  them,  will  dispose  of  them  as 
they  are  presented  by  each  of  the  parties  in  their  exceptions, 
but  without  examining  each  exception  separately. 

First.  As  to  the  exceptions  taken  by  the  counsel  for  the 
mayor,  &c.,  of  New  York,  these  apply  generally  to  the  rights 
of  the  plaintiff  to  maintain  his  action.  First,  because  the 
title  to  the  property  sought  to  be  partitioned  is  in  the  city, 
and  because  the  deed  by  the  commissioners  of  the  land  office 
is  void ;  therefore  this  objection  is  based  on  the  supposed 
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right  of  the  city,  from  the  provisions  of  the  Dongan  and 
Montgomery  charters,  which  granted  to  the  mayor,  &c.,  all 
the  waste,  vacant,  unpatented  and  unappropriated  land  lying 
and  being  within  the  city  of  New  York,  and  reaching  to  the 
low  water  mark  in,  by  and  through  all  parts  of  said  city  and 
Manhattan  Island  aforesaid,  together  with  all  rivers,  rivulets, 
coves,  creeks,  ponds,  waters  and  water-courses  in  the  said  city 
or  island,  or  either  of  them,  not  heretofore  granted,  &c. 

The  Montgomery  charter  describes  the  jurisdiction  of  the 
city  as  extending  to  low  water  mark  on  Long  Island  shore, 
and  including  the  island  between  Long  Island  and  Manhat- 
tan Island,  and  extending  from  Spnyten  Duyvil  creek,  along 
the  low  water  line  on  the  east  or  Westchester  side  of  the 
Harlem  river  to  the  East  river,  and  thence  to  cross  to  Long 
Island  and  along  the  low  water  line  on  that  shore  to  Bed 
Hook,  including  all  the  islands,  &c. 

There  can  be  no  doubt  but  that,  in  this  jurisdiction,  the 
island  in  controversy  was  included ;  and  the  question  raised 
by  the  counsel  of  the  corporation  is  as  to  the  extent  of  the 
grant  made  to  the  city  in  that  charter  of  all  the  waste,  vacant, 
unappropriated  and  unpatented  land,  lying  and  being  within 
the  said  city  of  New  York,  and  on  Manhattan  Island  afore- 
said, extending  to  low  water  mark. 

The  counsel  for  the  city  claims  that  this  grant  carries  the 
land  under  water  owned  by  the  island  referred  to.  I  think  not. 

It  is  evident,  from  the  other  provisions  of  the  charter,  that 
such  was  not  the  intent  of  the  grant.  It  was  confined  to 
what  then  was  called  the  city,  and  was  extended  to  the  land 
under  water  around  Manhattan  Island. 

If  the  views  of  the  counsel  for  the  corporation  are  correct, 
the  other  provisions  of  the  charter  would  have  conveyed  to 
the  corporation  the  river  from  Spuyten  Duyvil  creek  to  the 
East  river,  and  that  river  to  Red  Hook,  because,  among  other 
things  named  in  the  grant,  are  included  all  rivers. 

The  proper  construction  of  the  grant  is  to  confine  it  to  the 
city,  and  to  Manhattan  Island. 
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The  distinction  I  have  taken  between  the  jurisdiction  of 
the  city  for  the  purpose  of  government  and  as  to  the  rights 
of  property  under  the  grant  is  sanctioned  by  judge  HOFFMAN, 
in  his  work  entitled  "  A  Treatise  on  the  Estate,  &c.,  of  the 
Corporation"  (p.  165),  where  he  speaks  of  the  distinction  as 
to  the  boundaries  of  New  York  on  a  point  of  jurisdiction, 
and  one  on  the  right  of  property. 

Another  objection  is  that  the  plaintiff  shows  no  title  in 
him  to  the  lands  to  be  partitioned. 

The  grant  from  the  state  is  ample  to  vest  in  the  grantees  a 
title  to  the  land  conveyed  if  they  are  competent  to  take  such 
a  title. 

It  is  objected  that  they  were  not  at  the  time  owners  of  the 
upland.  They  were  not  owners  of  the  whole  of  the  upland 
jointly ;  but  they  were  at  the  time  owners  of  all  the  upland, 
excepting  that  one  Marsh  owned  some  lots  conveyed  previ- 
ously. As  to  the  other  owners,  I  see  no  reason  why,  if  they 
so  elected,  they  might  not  have  taken  a  joint  grant  of  all  the 
land  under  water  adjoining  the  lands  held  by  them  in  sever- 
alty. 

They  were  the  owners  of  the  upland ;  they  might  have 
conveyed  their  interest  to  any  one  of  their  number,  or  they 
might,  as  they  have  done  here,  unite  in  taking  a  joint  con- 
veyance, and  held  the  same  jointly. 

It  may  admit  of  some  question  whether  the  intermediate 
conveyances,  after  the  patent  from  the  State  was  obtained, 
conveyed  the  land  under  water  by  the  term  water  rights  and 
water  privileges,  of,  in  or  pertaining  to  the  island. 

The  cases  cited  by  the  defendants  do  not  apply  to  this 
case. 

In  Nostrand  agt.  Duiland  (21  Barl.,  478)  the  conveyance 
was  merely  of  a  stream  and  pond  of  water  and  saw-mill. 

So  in  Jackson  agt.  Hulsted  (5  Cow.,  461)  it  was  held  that 
a  lease  of  certain  premises,  including  a  river,  did  not  pass 
title  to  the  land  under  the  river. 

On  the  other  hand,  there  are  cases  where  the  description 
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in  the  deed  of  a  pool,  a  gorge  or  a  deep  pit  of  water  is  held 
sufficient  to  carry  the  land. 

I  am  of  the  opinion  that  the  words  here  used,  water  rights 
and  water  privileges,  with  the  terms  hereditaments  and 
appurtenances,  are  sufficient  to  include  the  land  under  water. 

There  are  no  water  rights  except  under  the  patent,  and  no 
water  privileges  except  by  filling  to  change  the  land  under 
water  to  upland.  Unless  this  interpretation  is  given  to  this 
description  the  words  would  be  meaningless. 

Another  objection  is  that  this  property  is  held  adversely 
by  the  city,  and  therefore  cannot  be  partitioned.  If  there 
was  any  proof  to  show  adverse  possession  by  the  city  authori- 
ties, the  objection  would  be  a  good  one ;  but  there  is  no  such 
evidence.  All  the  possession  shown  on  behalf  of  the  city  is 
the  building  of  a  dock  for  their  convenience  into  the  river. 

"Whether  such  dock  extends  beyond  low  water  mark  or  not 
does  not  appear.  If  it  does  it  becomes  a  purprestrue  or  nui- 
sance, which  might  be  removed  at  any  time  as  such.  So  far 
as  the  city  occupied  the  land  under  water  between  high  and 
low  water  mark  a  claim  of  title,  it  should  be  excluded  from 
any  decree  of  sale  or  partition  in  this  action. 

The  title  between  the  claimants  and  the  city  hiust  be  set- 
tled by  a  direct  action  for  the  possession.  Such  possession 
cannot,  however,  be  extended  in  such  a  case  as  this  beyond 
the  land  actually  occupied.  The  building  of  a  wharf  can 
never  constitute  an  adverse  possession  around  the  island  to 
all  the  land  between  high  and  low  water  mark.  It  does  not 
come  within  any  of  the  rules  laid  down  in  2  R.  S.,  4th  ed., 
495,  defining  what  occupancy  is  necessary  to  establish  adverse 
possession. 

That  such  possession  of  a  part  of  tract  is  not  sufficient  to 
cover  the  whole  tract  is  held  in  The  People  agt.  Livingston 
(8  Barb.,  255) ;  Sharp  agt.  Brandon  (15  Wend.,  597) ;  Munro 
agt.  Merchant  (26  Wend.,  387,  404). 

It  is  contended  also  on  the  part  of  the  mayor,  &c.,  that  the 
parties  to  the  action  are  not  tenants  in  common  of  all  the  pro- 
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perty  sought  to  be  partitioned,  and  that  the  action,  therefore, 
cannot  be  maintained. 

This  objection  is  taken  also  by  some  of  the  other  defendants. 

This  objection  is  not  free  from  difficulty.  So  far  as  it 
relates  to  the  conveyance  by  "Ward  before  the  plaintiff  became 
the  owner  of  any  interest  in  the  water  right  or  lands  under 
water,  there  can  be  no  doubt  that  the  action  cannot  be  main- 
tained. 

The  plaintiff  has  no  right  calling  for  the  exercise  of  the 
power  of  the  court  to  order  a  sale  of  the  property.  It  never 
could  be  sustained  to  grant  a  judgment  to  sell  property  in 
which  the  plaintiff  -.ad  no  interest  on  his  application,  nor 
could  a  plaintiff  under  such  circumstances  compel  an  owner 
of  property  to  submit  to  the  sale  of  his  property  at  the  suit  of 
a  person  who  had  no  right  thereto. 

It  is  clear  that  a  stranger  could  do  no  such  thing  if  he 
brought  such  an  action  simply  for  the  partition  of  lots  so  situ- 
ated, and  I  think  it  equally  clear  that  he  can  obtain  no  such 
right  by  connecting  with  those  lands  others  in  which  he  has 
an  interest. 

So  far  as  this  action  relates  to  these  parcels,  the  complaint 
must  be  treated  as  dismissed. 

The  other  objection  is  that  the  same  parties  are  not  joint 
owners  or  tenants  in  common  of  all  the  property  sought  to 
be  partitioned. 

By  2  R.  S.,  p.  242,  the  right  to  proceed  by  petition  is 
given  where  several  persons  hold  any  lands,  &c.,  as  joint 
tenants  or  tenants  in  common  ;  and  by  section  81,  p.  253,  the 
same  power,  either  by  petition  or  bill,  is  given  to  the  court 
of  chancery.  That  power  now  being  vested  in  this  court, 
these  provisions  apply  to  proceedings  in  this  court  whether 
by  petition  or  action. 

In  Haas  agt.  Dorland  (11  How.  Pr.  7?.,  489)  it  was  held 
that  where  was  an  outstanding  life  estate,  a  partition  could 
not  be  had  on  the  application  of  one  who  had  an  interest  in 
the  fee. 
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The  same  principle  was  decided  in  Brownell  agt.  Brownell 
(19  Wend.,  367). 

In  Clapp  agt.  Bromaghim  (9  Cowen,  531,  565)  it  was 
held  that  the  parties  to  the  partition  must  hold  the  estate  in  com- 
mon ;  and  that  a  plea  of  non-tenant  in  servial  was  a  good  plea. 

In  Jackson  agt.  Myers  (14  John.,  354)  it  was  held  that  all 
the  parties  must  be  tenants  in  common  of  the  lands  to  be 
partitioned.  Chancellor  JONES,  in  Clapp  agt.  Bromaghim 
(supra),  says :  "  The  estate  to  be  divided  must  be  held  by  the 
parties  to  the  partition  in  common,  and  the  general  defense 
against  the  petition  for  a  division  is  that  the  petitioners  and 
the  defendants  do  not  hold  together." 

This  was  the  substance  of  the  demand,  and  of  the  general 
defense  in  the  writ  of  partition.  I  think  there  can  be  ho 
doubt  but  that  if  the  defendants  had  raised  the  objection  to 
this  complaint  by  demurrer  or  answer  that  all  the  defendants 
were  not  interested  in  the  property  sought  to  be  partitioned 
that  such  defense  would  have  been  a  good  one,  and  the  com- 
plaint would  have  been  dismissed. 

Not  having  done  so  in  any  case,  it  seems  to  be  the  rule 
that  they  cannot  take  the  objection  on  the  hearing.  This  is 
stated  by  Story  in  Equity  Jurisprudence,  §  656,  where  he 
Bays  courts  of  equity  will  have  regard  to  the  legal  and  equi- 
table rights  of  all  other  parties  interested  in  the  estate  which 
have  been  derived  from  any  of  the  tenants  in  common,  and 
will,  if  necessary,  direct  as  distinct  partition  of  each  of  several 
portions  of  the  estate  in  which  the  derivative  alienees  have 
a  distinct  interest  in  order  to  protect  that  interest.  He  refers 
to  the  case  of  Story  agt.  Johnson  (1  Young  &  Coll.,  538; 
2  Young  <&  Coll.,  586) ;  where  two  estates  were  partitioned 
among  different  parties ;  the  difference  being  occasioned  by 
a  conveyance  of  an  interest  in  one  of  the  estates  to  another 
party  by  one  of  the  original  tenants  in  common. 

The  defendants  not  having  taken  this  objection  by  demur- 
rer or  answer  must  be  deemed  to  have  waived  the  same,  and 
cannot  now  raise  it  on  the  hearing. 
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The  objection  to  a  partition  of  the  roads  is  well  taken. 
Those  roads,  in  many  instances,  are  subject  to  a  right  of  way 
over  them  for  such  of  the  owners  of  lots  fronting  thereon, 
who  have  no  other  means  of  access  to  their  lots. 

In  some  cases,  also,  the  owner  of  the  lot  claims  to  the 
center  of  the  road  adversely  to  the  claim  of  the  plaintiff. 

For  these  reasons  I  am  of  the  opinion  the  action  cannot  be 
maintained  as  to  these  roads. 

The  interests  of  the  several  parties  in  the  different  portions 
of  the  land  have  been  set  out  in  the  referee's  report,  and  are 
not  objected  to  as  there  stated,  except  in  a  few  instances 
which  are  admitted  by  the  plaintiff's  counsel.  Those  errors 
must  be  corrected  in  the  judgment;  and  in  other  respects 
the  report  is  confirmed  as  to  such  interests  in  the. land  under 
water  and  below  high  water  mark  around  the  island,  except- 
ing those  portions  in  front  of  the  termination  of  the  roads, 
and  the  pieces  claimed  to  be  held  adversely  to  which  I  have 
before  referred. 

The  remaining  question  is  as  to  the  propriety  of  a  sale  of 
this  land.  Many  of  the  owners  ask  for  a  partition ;  and,  as 
to  those  owning  large  portions,  I  see  no  reason  why  such 
partition  should  not  be  made. 

The  statute  provides  that  a  partition  in  part  can  be  made 
and  a  sale  ordered  of  such  portions  as  cannot  be  properly 
partitioned.  Such,  I  think,  should  be  the  provisions  of  a 
judgment  in  this  case. 

1.  My  conclusions  are  that  the  pieces  of  land  owned  by 
some  of  the  defendants  in  which  the  plaintiff  has  no  interest, 
and  such  pieces  of  the  land  between  high  and  low  water  as 
are  held  adversely  for  wharves,  and  the  roads  with  the  land 
below  high  water  in  front  of  the  termination  of  such  roads, 
must  be  excluded  from  this  partition  ;   and  the  defendants 
who  are  interested  therein,  and  have  no  interest  in  any  other 
portion  of  the  lands  sought  to  be  partitioned,  may  have  the 
complaint  dismissed  as  to  them  with  costs. 

2.  That  commissioners  shall  be  appointed  to  make  parti- 
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tion  as  far  as  may  be  done  among  the  several  owners,  or  to 
such  of  them  as  so  consent  in  writing  their  shares  in  common. 
3.  That  such  portions  as  cannot  be  so  partitioned  without 
detriment  to  the  value  thereof,  to  be  ascertained  by  the  report 
of  the  commissioners,  be  sold  and  apportioned  to  the  defend- 
ants whose  shares  are  not  set  off  to  them  as  before  provided. 


NEW  YORK  PRACTICE  REPORTS.  873 


Ayer  agt.  Kobbe. 


SUPREME  COUET. 

JAMES  C.  AYER  et  al.,  respondents,  agt.  WILLIAM  A.  KOBBE 
et  al.)  appellants. 

1.  Where,  under  a  lease,  it  was  contracted  between  lessor  and  lessees  that 
the  former  should,  if  the  latter  so  desired,  put  in  an  efficient  steam  hoist- 
ing apparatus,  for  the  use  of  which  the  lessees  should  pay  twelve  per 
cent  per  annum  on  the  cost  of  the  same,  on  the  usual  quarter  days  for 
the  payment  of  rent,  and  keep  the  same  in  repair,  and  where  there  was 
at  the  time  on  the  premises  (which  were  a  large  five-story  store  fifty 
feet  front,  in  the  business  part  of  the  city)  an  open  hatchway,  which 
extended  through  every  floor,  from  the  top  to  the  sub-cellar,  the  pre- 
sumption of  law  in  the  absence  of  any  stipulation  to  place  said  steam 
hoisting  apparatus  in  another  part  of  the  building  would  be  that  the 
parties  meant  and  intended  by  their  said  agreement  to  place  said  steam 
hoisting  apparatus  in  said  open  hatchway. 

2.  Consequently  when  the  tenant  gave  notice  of  such  election  to  have  the 
said  steam  hoisting  apparatus  so  put  in,  it  was  the  duty  of  the  landlord 
to  put  the  same  in  said  opening  and  nowhere  else,  and  if  the  tenant 
resisted  him  by  injunction,  such  injunction  should  be  dissolved,  even 
though  such  erection  there  would  seriously  obstruct  the  only  entrance 
to  the  defendant's  portion  of  the  building. 

3.  Nor  were  the  rights  and  duties  of  the  lessor  in  this  regard  at  all  changed 
by  the  sub-letting  of  a  portion  of  the  premises  to  these  defendants  and 
of  the  remaining  portion  to  other  sub-tenants. 

4.  Where  the  tenant  procured  such  injunction,  and  pending  a  motion  to 
dissolve  it  a  new  agreement  was  entered  into  between  the  landlord  and 
tenant,  in  which  it  was  mutually  stipulated  that  the  work  upon  the 
steam  hoistway  should  be  suspended  until  a  new  stairway  and  entrance 
should  be  provided  for  the  defendants  and  made  ready  for  use,  and  the 
latter  undertook  and  promised  to  pay  the  rent  for  such  apparatus  from 
and  after  23d  March  of  the  same,  together  with  such  new  entrance  and 
stairway,  should  be  completed  within  a  reasonable  time,  in  the  construc- 
tion of  the  words  "  reasonable  time  "  the  referee  held  that  they  must  be 
governed  by  the  fact  that  another  sub-tenant  occupying  the  first  floor 
refused  to  permit  the  landlord  to  open  such  new  entrance  through  his 


374  NEW  YORK  PRACTICE  REPORTS. 

Ayer  agt.  Kobbe. 

premises  until  he  was  paid  therefor,  and  that  the  time  spent  hi  negotiat- 
ing with  such  adverse  tenant,  and  in  effecting  such  consent  from  him,  a 
period  of  several  months,  did  not  create  an  unreasonable  time.  Held, 
erroneous. 

5.  The  referee  also  allowed  the  twelve  per  cent  rent  on  the  cost  of  the 
steam  hoistway  from  the  23d  March,  although  the  same  was  not  com- 
pleted under  the  contract  of  19th  March  until  the  following  October. 
Held,  erroneous,  and  that  the  same  should  not  have  been  allowed. 

6.  The  other  damages  sustained  by  the  tenant  by  the  non-completion  of 
the  steam  hoistway  and  the  furnishing  of  a  new  entrance  within  said 
time  were  rejected  because  they  were  not  matters  of  counter-claim  or 
recoupment  to  the  unpaid  rent  reserved  by  the  lease,  and  for  the  recov- 
ery of  which  the  suit  was  brought. 

7.  The  court,  instead  of  granting  a  new  trial  absolutely,  gave  the  plain- 
tiffs the  option  of  deducting  said  rent  at  the  rate  of  twelve  per  cent  per 
annum  on  the  cost  of  the  steam  hoistway  for  and  during  the  seven 
months  from  the  23d  March,  and  on  their  stipulating  to  deduct  same, 
affirmed  the  judgment  with  costs  of  the  appeal  to  the  appellants. 
MONELL,  J.,  dissenting,  maintained  that  the  defendants'  damages,  sus- 
tained by  them  by  the  non-completion  of  the  said  steam  hoistway 
within  a  reasonable  time,  were  damages  for  the  breach  of  the  same  con- 
tract, and  therefore  within  the  definition  of  counter-claim  (Code,  §  150), 
and  the  referee's  overruling  same  was  ground  for  a  new  trial  absolutely. 

Heard  at  General  Term,  April,  1873. 

Before  BARBOUR,  C.  J.,  and  MONELL  and  YAN  YORST,  JJ. 

THIS  action  was  brought  to  recover  a  balance  claimed  to  be 
due  from  the  defendants  to  the  plaintiffs  for  rent  of  a  portion  of 
a  building,  and  also  for  the  rent  of  a  certain  hoisting  machinery 
therein. 

Upon  the  trial,  it  appeared  that  in  November,  1867,  the 
plaintiff  let  to  Asa  D.  Dickinson  the  whole  of  the  store  and 
premises  known  as  Nos.  87  and  89  Leonard  street,  at  the 
yearly  rent  of  $26,000.  The  lease  or  agreement  to  let  which, 
in  effect,  operated  as  a  lease,  was  executed  by  both  parties, 
and  contained,  inter  alia,  the  following  provision  : 

"  The  said  Ayer  &  Co.  agree  that,  in  case  the  lessees  shall 
so  desire,  they  will  put  in  an  efficient  steam  hoisting  appara- 
tus in  and  for  the  said  premises,  and  in  case  the  same  shall  be 
put  in,  the  said  lessees  shall  pay  for  the  use  thereof  twelve  per 
cent  per  annum  on  the  cost  of  the  same,  at  the  usual  quarterly 
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days  for  the  payment  of  rent,  and  keep  the  same  in  repair, 
the  usual  wear  and  tear  excepted." 

After  that,  and  in  December,  1867,  Dickinson  underlet  to 
the  defendants  all  of  the  said  premises  which  were  above  the 
first  floor,  at  the  yearly  rent  of  $13,000.  By  that  agreement 
or  lease,  Dickinson  gave  to  the  defendants  the  benefit  and 
advantage  of  the  stipulation  above  mentioned  in  relation  to 
the  hoisting  apparatus,  and  the  defendants  assumed  and  under- 
took to  pay  the  rent  therefor  to  Ayer  &  Co.,  the  plaintiffs. 
About  the  first  of  February,  1868,  the  defendants  notified  the 
plaintiffs  that  they  desired  the  hoisting  apparatus  to  be  put 
in,  and  the  latter  thereupon  procured  an  engine  and  machi- 
nery for  such  apparatus,  and  on  the  13th  of  March,  1868,  had 
so  far  put  it  up  that  it  could  have  been  completed  within  two 
or  three  days  thereafter ;  but,  on  the  day  last  mentioned,  they 
were  restrained  from  proceeding  therewith  by  an  order  of 
injunction  which  had  been  obtained  in  an  action  brought  against 
them  by  the  persons  who  are  the  defendants  in  this  action,  to 
restrain  them  from  completing  the  putting  up  of  the  appara- 
tus in  the  only  hall  or  passage-way  through  which  the  occu- 
pants of  the  lofts  above  the  first  floor  could  enter  their  pre- 
mises. After  that  order  was  served,  and  probably  because  of 
it,  an  agreement  in  writing  was  made  on  the  19th  of  March, 
between  the  parties  to  this  action,  which  was  also  signed  by 
the  firm  who  had  contracted  to  erect  the  apparatus,  as  follows : 

It  is  hereby  agreed  between  Messrs.  Kobbe,  Corlies  &  Co., 
of  New  York,  and  Thomas  F.  Burgess  &  Co.  and  James  C. 
Ayer  &  Co.,  of  Lowell,  Massachusetts,  as  follows : 

It  being  inconvenient  and  injurious  to  the  business  of  the 
said  Kobbe,  Corlies  &  Co.  that  the  work  of  erecting  the 
hoistway  in  the  building,  numbers  87  and  89  Leonard  street, 
so  far  as  relates  to  that  part  of  the  same  in  the  present 
entrance,  gangway  and  above  the  first  floor  of  said  building, 
should  be  continued  till  a  new  stairway  and  entrance  is  pro- 
vided, and  the  steam  hoistway  can  be  at  once  substituted  for 
the  present  hand  hoistway,  the  said  Kobbe,  Corlies  &  Co.  agree 
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that,  if  said  steam,  hoistway  shall  be  completed,  and  a  new 
entrance  within  a  reasonable  time,  they  will  consider  the  work 
of  completing  the  steam  hoistway  as  completed  from  and 
after  Monday,  the  23d  day  of  March,  instant,  so  far  as 
relates  to  the  'covenant  in  their  agreement  for  a  lease  to  pay 
for  the  use  of  the  same  at  the  rate  of  twelve  per  cent  per 
annum. 

And  if  the  said  Burgess  &  Co.,  on  suspending  the  work  of 
erecting  said  hoistway,  in  said  gangway  and  above  the  same, 
at  this  time,  shall  be  compelled  to  return  from  Lowell  to 
New  York,  and  incur  further  expense  in  completing  said 
work  than  would  now  be  incurred,  they,  the  said  Kobbe,  Cor- 
lies  &  Co.,  will  pay  such  increased  expense. 

The  said  Kobbe,  Corlies  &  Co.,  however,  hereby  require 
and  insist  that  such  new  entrance  and  stairway,  as  aforesaid, 
shall  be  completed  and  made  ready  for  the  use  of  themselves 
and  their  customers  before  the  work  upon  such  steam  hoist- 
way,  in  and  above  said  gangway  and  present  entrance,  shall 
be  commenced. 

Dated  NEW  YORK,  March  19,  1868. 

KOBBE,  COKLIES  &  CO. 
J.  C.  AYER  &  CO. 

(By  LITCIEN  BIRDSEYE). 
THOMAS  F.  BURGESS  &  CO. 

At  the  time  that  agreement  was  made  the  firm  of  Ami- 
down,  Lane  &  Co.  had  become  the  lessees,  under  Dickinson, 
of  the  first  floor,  basement  and  sub-cellar  of  the  building ; 
and  they  afterwards  refused  to  permit  the  plaintiffs  to  build 
a  new  passageway  over  their  portion  of  the  premises  unless 
they  were  paid  $2,500  therefor.  About  the  17th  of  October, 
however,  they  agreed  with  the  plaintiffs  to  give  their  consent 
to  the  construction  of  the  rear  passageway  in  consideration  of 
$1,000;  and  thereupon  the  plaintiffs  built  the  same,  and 
completed  the  erection  of  the  hoisting  apparatus  about  the 
first  of  November,  1868,  being  over  seven  months  after  the 
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making  of  the  agreement  of  March  19th,  as  above  set  forth. 
The  plaintiffs  claimed  to  recover  the  balance  of  rents  upon  the 
building  as  assignees  of  Dickinson,  and  the  rent  for  the  hoist- 
way  apparatus  by  virtue  of  the  agreements.  The  defend- 
ants denied  the  alleged  indebtedness,  and  counter-claimed  for 
the  damages  alleged  to  have  been  sustained  by  them  by  rea- 
son of  the  plaintiffs'  failure  to  complete  the  hoisting  appa- 
ratus within  a  reasonable  time.  The  referee  directed  a 
judgment  for  the  entire  amount  of  the  plaintiffs'  claim,  and 
the  case  comes  here  on  appeal  from  that  judgment. 


D.  McMAHON,/<?y  appellants. 
LUCIEN  BIBDSEYE,  for  respondents. 

BAEBOFE,  C.  J.  —  As  there  was  but  one  hoistway  in  the 
building  at  the  time  the  lease  to  Dickinson  was  executed, 
and  that  one  extended  through  every  floor  from  the  top  to 
the  sub-cellar,  it  may  well  be  assumed,  in  the  total  absence  of 
evidence  tending  to  show  the  contrary,  that  both  parties  to 
that  instrument  designed  and  intended  that  the  steam  hoist- 
ing apparatus  provided  for  therein  should  be  placed  in  the 
hoistway  which  was  already  constructed.  It  is  reasonable  to 
suppose  that  if  the  parties  had  contemplated  the  construction 
of  a  new  hoistway  in  another  place,  they  would  have  said  so 
in  the  lease,  and  would  also  have  provided  for  its  cost,  loca- 
tion, &c.  So  long  as  Dickinson  remained  the  sole  lessee, 
therefore,  the  lessors  not  only  had  the  right,  but  it  was  their 
duty  to  place  the  hoisting  apparatus  in  the  old  hoistway, 
when  required  to  build  it.  Nor  were  the  rights  and  duties  of 
the  lessors,  in  this  regard,  at  all  changed  by  the  sub-letting 
of  a  portion  of  the  premises  to  these  defendants  or  of  the 
remaining  portion  of  other  sub-tenants. 

The  lessors  stood  in  the  same  position  in  relation  to  all  the 

tenants,  collectively,  which  they  occupied  in  regard  to  the 

original  lessee,  although  their  duty  to  erect  the  apparatus  was 

to  be  performed  upon  the  requisition  of  the  defendants  alone. 
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It  follows,  therefore,  that  when  the  injunction  was  obtained 
the  plaintiffs  had  a  perfect  right  to  complete  the  erection  of  the 
hoisting  apparatus  in  the  old  hoistwaj,  although  such  erection 
there  would  seriously  obstruct  the  only  entrance  to  the  defend- 
ants' portion  of  the  building. 

The  latter  ought,  perhaps,  to  have  foreseen  all  that,  and 
provided  for  a  new  entranceway  in  their  lease  from  Dickin- 
son. It  is  sufficient  to  say,  however,  that  the  plaintiffs  were 
not  bound  to  do  it  by  their  lease. 

But  the  agreement  of  the  19th  of  March  materially  modi- 
fied the  provisions  of  the  original  lease  touching  the  hoisting 
apparatus  and  essentially  changed  the  relative  position  of  the 
parties.  By  that  agreement  it  was,  in  effect,  mutually  stipu- 
lated that  the  work  upon  the  hoisting  apparatus  should  be 
suspended  until  a  new  stairway  and  entrance  should  be  pro- 
vided for  the  defendants  and  made  ready  for  use,  and  the 
latter  undertook  and  promised  to  pay  the  rent  for  such  appa- 
ratus from  and  after  the  23d  of  March  if  the  same,  together 
with  such  new  entrance  and  stairway,  should  be  completed 
within  a  reasonable  time. 

It  is  important  to  consider,  therefore,  what  the  parties 
understood  by  those  words  of  limitation,  "  reasonable  time," 
in  the  new  agreement. 

The  referee  was  quite  right  in  holding,  as  he  did,  that  the 
intention  of  the  parties  in  this  matter  was  to  be  gathered 
from  all  the  circumstances  bearing  upon  the  subject  under 
which  they  contracted.  But  he  appears  to  have  erred  in 
assuming  that,  at  the  time  the  agreement  was  made,  the  par- 
ties contemplated  the  necessity  of  a  purchase  by  the  plaintiffs, 
from  the  tenants  of  the  ground  floor,  of  the  right  to  construct 
a  new  passageway  to  the  premises  of  the  defendants,  and  that 
negotiations  for  such  purchase  were  carried  on  until  October. 
For,  not  only  is  that  assumption  unsupported  by  the  evidence 
in  the  case,  but  the  testimony  of  the  witnesses  clearly  shows 
that  both  the  plaintiffs  and  the  defendants  believed,  when  the 
contract  was  made,  and  until  long  afterwards,  that  Ayer  & 


NEW  YORK  PRACTICE  REPORTS.  379 

Ayer  agt.  Kobbe. 

Co.  had  a  legal  right  to  construct  such  passageway,  irrespec- 
tive of  any  objection  or  consent  on  the  part  of  Amidown  & 
Co.  The  defendant  Kobbe  testified  that  he  did  not  know 
when  the  agreement  of  the  19th  of  March  was  entered  into ; 
that  the  contemplated  new  entrance  could  not  be  got  except 
by  consent  of  Amidown  ;  nor  does  the  witness  so  understand 
it;  and  he  knew  nothing  whatever  of  subsequent  negotia- 
tions between  Ayer  &  Co.  and  Amidown. 

Mr.  Amidown  testified  that  frequent  discussions  were  had 
between  Ayer  &  Co.  and  himself  prior  to  March,  1868,  which 
were  continued  up  to  October,  in  which  Ayer  &  Co.  claimed 
that  they  had  a  legal  right  to  construct  a  new  passageway  for 
the  defendants  over  the  premises  of  Amidown  &  Co.,  and 
would  assert  that  right  by  force  if  necessary ;  and  the  latter 
denied  such  right,  and  that  no  offer  of  a  money  compensation 
for  permission  to  construct  such  entranceway  was  made  to 
Amidown  &  Co.  previous  to  October,  1868,  when  they  granted 
the  right.  Mr.  Birdseye,  one  of  the  counsel  for  the  plaintiffs, 
testified  that  he  frequently  and  almost  weekly  saw  and  con- 
versed with  Amidown  &  Co.  and  their  counsel  between 
March  and  October  touching  the  claims  of  those  parties ; 
that  during  those  interviews  he  told  Amidown  that  he  should 
advise  his  clients  to  go  on  and  put  in  the  new  entranceway ; 
and  Amidown  said  he  would  resist  such  attempt  with  a  strong 
hand ;  and  that  during  all  that  time  he  "  never  heard  of  any 
such  thing  as  that  Mr.  Amidown  would  consent  to  take 
money  for  allowing  the  doorway  there ;"  that  he  did  not  hear 
of  any  such  thing  being  talked  about  or  negotiated  for  till 
just  about  the  time  when  the  agreement  of  October  17, 1868, 
was  entered  into,  and  that  the  subject  of  his  frequent  discus- 
sions with  Amidown  &  Co.  and  their  counsel  was,  not  a 
money  compensation,  but  the  legal  rights  of  Amidown  &  Co. 
and  the  plaintiffs  respectively.  Mr.  Crosby,  the  law  partner 
of  the  last  mentioned  witness,  testified,  substantially,  to  the 
same  effect ;  and  so  did  Mr.  Ely,  one  of  the  plaintiffs. 

It  appears  from  the  evidence,  therefore,  that  the  parties 
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to  the  agreement  of  the  19th  of  March  did  not,  nor  did  either 
of  them,  contemplate  that  a  purchase  of  the  right  to  construct 
the  new  entranceway  by  the  plaintiffs  would  be  necessary  to 
enable  them  to  perform  that  act  and  erect  the  hoistway  appa- 
ratus, and  that  no  considerable  portion  if  any  part  of  the 
seven  months-  which  elapsed  between  the  making  of  the 
agreement  of  March  and  the  final  completion  of  the  work 
was  employed  by  Ayer  &  Co.  in  negotiating  for  the  right  to 
construct  the  contemplated  new  entranceway ;  and  it  follows 
that  his  conclusion,  based  upon  the  contrary  hypothesis,  that 
the  entranceway  and  apparatus  were  constructed  within  a 
reasonable  time  after  the  making  of  the  contract,  and  that 
the  plaintiffs  were  therefore  entitled  to  recover  rent  for  the 
apparatus  between  the  23d  of  March,  1868,  and  the  final 
completion  of  the  hoisting  apparatus,  was  erroneous. 

The  claim  of  recoupment  on  the  part  of  the  defendants  for 
damages  because  of  the  failure  of  the  plaintiffs  to  construct 
the  apparatus  within  a  reasonable  time  after  the  making  of  the 
agreement  of  the  19th  of  March,  does  not  appear  to  be  estab- 
lished by  the  evidence. 

The  agreement,  in  effect,  prohibited  them  from  erecting 
the  apparatus  unless  they  also  furnished  the  defendants  with 
a  new  entranceway,  and  it  did  not  require  the  plaintiffs  abso- 
lutely to  furnish  such  entranceway,  but  it  was  left  by  the  con- 
tract wholly  optional  with  them. 

The  error  of  the  referee,  therefore,  only  affects  the  rights 
of  the  parties  in  so  far  as  concerns  the  extent  of  the  plaintiffs' 
claim,  and  tkat  ought  to  be  reduced  by  deducting  from  the 
judgment  the  amount  allowed  by  the  referee  for  the  rent  of  the 
hoisting  apparatus,  from  the  23d  of  March  to  the  time  when 
it  was  completed  and  ready  for  use.  If  the  plaintiffs  consent 
to  make  that  reduction,  the  judgment,  so  modified,  should  be 
affirmed,  with  costs  of  this  appeal  to  the  defendants ;  if  not, 
the  judgment  should  be  reversed,  the  report  of  the  referee 
and  the  order  of  reference  vacated,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 
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It  may  be  added,  that  the  decision  of  the  referee  touching 
the  sufficiency  of  the  apparatus  cannot  properly  be  disturbed, 
and  he  appears  to  have  committed  no  substantial  error  in  the 
conduct  of  the  trial. 

VAN  YORST,  J.,  concurred, 

MONELL,  J. — I  concur  with  the  chief  justice,  that  the 
entranceway  was  not  constructed  within  a  reasonable  time ; 
that  the  failure  to  do  so  was  a  breach  of  the  plaintiffs'  agree- 
ment with  the  defendants,  and  that  the  plaintiffs 'should  not 
recover  rent  therefor  for  any  period  anterior  to  its  full  com- 
pletion. 

But  I  think  the  chief  justice  is  in  error  in  holding  that  the 
damages  which  the  defendant  claims  to  have  sustained,  by 
reason  of  the  breach  of  the  contract  by  the  plaintiffs,  is  not  the 
subject  of  counter-claim  or  recoupment.  They  were  damages 
for  the  breach  of  the  same  contract,  and,  therefore,  within 
the  definition  of  counter-claim  (Code,  §  150). 

As  the  referee  determined  that  the  work  was  done  within 
a  reasonable  time,  he  necessarily  overruled  the  entire  defense, 
as  well  the  counter-claim  as  that  the  plaintiffs  should  have 
no  rent  for  the  entranceway. 

It  is  not  necessary,  therefore,  to  look  at  the  evidence  of 
damage.  The  conclusion  of  the  referee,  as  a  matter  of  law, 
overruling  the  counter-claim  on  the  ground  that  the  work 
was  done  in  a  reasonable  time,  having  been  erroneous,  it  is  to 
be  assumed  that  he  did  not  overrule  it  as  being  unsupported 
by  evidence. 

I  think  the  judgment  should  be  set  aside,  order  of  reference 
vacated  and  new  trial  granted,  with  costs  to  the  appellant  to 
abide  event. 
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SUPEEME  COURT. 

CLINTON  DELEMATER,  appellant,  agt.  BENJAMIN  BUSH, 
respondent. 

While  in  deeds  and  other  instruments  a  party  may,  for  certain  purposes, 
prove  the  consideration  to  have  been  different  from  that  expressed,  such 
evidence  is  not  admissible  to  contradict  an  agreement  or  covenant  to  pay 
a  certain  sum. 

The  principle  that  previous  oral  negotiations  are  merged  in  the  writing  is 
also  a  reason  why  such  proof  should  not  be  admitted  in  the  absence  of 
fraud  or  mistake. 

Where,  in  an  action  upon  a  written  agreement,  the  oral  evidence  disclosed 
that  the  parties  to  the  action,  between  themselves,  fixed  $450  as  the  sum 
to  be  paid  by  the  defendant  as  rent  for  a  stone  quarry  entirely  for  the 
purpose  of  obtaining  from  another  person  a  portion  of  that  sum,  when 
as  between  themselves  $250  was  all  that  was  to  be  paid  by  the  defend- 
ant,— Held,  that  if  this  was  true,  it  was  a  fraud  which  a  party  was  not 
allowed  to  set  up  as  a  defense. 

Third  Department,  General  Term. 

Argued  at  Albany,  January,  1872,  and  decided  at  Schenec- 
tady,  June,  1872. 

Before  MILLEK,  P.  J.,  and  POTTER  and  JOHNSON,  JJ. 

THIS  action  was  tried  at  the  Greene  circuit,  and  resulted  in 
a  verdict  for  defendant.  Judgment  for  costs  being  entered, 
an  appeal  was  taken  to  the  general  term  upon  a  case  and 
exceptions.  The  facts  will  more  fully  appear  in  the  opinion 
of  the  court. 

JAMES  "W.  HISEERD  &  A.  M.  OSBORN,/^  the  appellant. 
CHARLES  T.  BOUTON  &  D.  K.  OLNEY,ybr  respondent. 

By  the  Court,  POTTER,  J. — Action  upon  an  article  of  agree- 
ment with  covenant  to  pay  $450  for  rent  of  a  stone  quarry, 
balance  due  $200. 
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1st.  Evidence  was  admitted  against  objection,  and  exception, 
that  the  sum  to  be  paid  was  $250,  and  not  $450,  mentioned 
in  the  agreement. 

I  think  this  was  error.  While  in  deeds  and  some  other 
instruments  you  may,  for  certain  purposes,  prove  the  con- 
siderations to  be  different  from  that  expressed,  it  is  not 
admissible  to  contradict  an  agreement  or  covenant  to  pay  a 
certain  sum.  The  case  was  tried  upon  this  theory,  and  by  it 
a  verdict  given  for  defendant. 

So,  too,  the  principle  that  previous  oral  negotiations  are 
merged  in  the  writing  is  a  reason  why  such  proof  should  not 
be  admitted  in  the  absence  of  fraud  or  mistake. 

2d.  The  oral  evidence  disclosed  that  the  parties  to  the  action 
between  themselves  fixed  $450  as  the  sum  to  be  paid  entirely 
for  the  purpose  of  obtaining  from  another  party  a  portion  of 
that  sum,  whereas  as  between  themselves  $250  was  all  that  was 
to  be  paid  by  defendant. 

If  this  was  true,  it  was  a  fraud  which  a  party  is  not  allowed 
to  set  up  in  defense. 

The  judgment  should  be  set  aside,  new  trial  ordered,  costs 
to  abide  the  event. 
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COURT  OF  APPEALS. 

•  * 

ELI  BENEDICT,  respondent,  agt.  WILLIAM  H.  DE  GROOT  et  al. 

appellants. 

Where  the  plaintiff  is  shown  to  be  a  bonafide  holder  of  the  promissory  note 
sued  on,  and  entitled  to  recover,  it  is  not  error  for  the  judge  to  refuse  to 

submit  the  case  to  the  jury,  although  the  note  was  impeached. 

* 

June  term,  1867. 

GKOVEE,  J. — The  refusal  of  the  judge  to  submit  the  case 
to  the  jury  was  not  error.  The  note  was  entirely  impeached. 
Although  it  was  proved  that  William  De  Groot  made  the 
note  in  the  name  of  his  firm,  for  a  purpose  not  authorized 
by  the  partnership,  yet  it  appeared  to  have  been  discounted 
by  the  Exchange  Bank  without  any  notice  of  such  fact  before 
maturity.  The  plaintiff,  at  maturity,  purchased  the  note  of 
the  bank.  He  was  not  a  party  to  the  note,  and  had  no 
interest  in  it  prior  to  such  purchase.  Under  these  facts  he 
acquired,  by  his  purchase,  all  the  rights  of  the  bank.  The 
bank  was  a  bonafide  holder,  and  the  plaintiff,  by  his  purchase 
from  it,  acquired  its  rights  as  such,  and  was,  therefore,  entitled 
to  a  verdict  for  the  amount  of  the  note.  Such  a  verdict  was 
rendered  by  direction  of  the  court.  This  was  correct.  This 
disposes  of  all  the  questions  raised  upon  the  trial  as  to  the 
competency  of  evidence.  None  of  these  questions  had  any 
relation  to  the  right  of  the  plaintiff  to  recover. 

The  judgment  appealed  from  should  be  affirmed. 
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N.  T.  SUPREME  COURT. 

GILBERT   J.   BOGERT,    appellant,   agt.   LIVONIA   A.    GULICK, 
respondent. 

1.  A  married  woman  conducting  a  separate  business  in  her  own  name  and 
on  her  own  account  through  or  by  her  husband  as  her  agerft,  in  which 
business  notes  were  issued  payable  at  a  bank  for  the  purpose  of  that 
business,  is  not  liable  on  a  note  issued  by  such  agent  in  her  name,  which 
was  diverted  from  or  not  used  in  that  business,  even  at  the  suit  of  a  bona 
fide  holder,  who  took  the  note  under  the  representation  that  the  note 
arose  on  a  fair  business  transaction. 

2.  It  does  not  help  the  holder  of  said  note  to  show  that  the  wife  conducted 
business  on  her  own  account  and  in  her  own  name,  nor  that  her  hus- 
band, as  her  agent,  carried  on  the  same,  nor  that  the  representations  as 
to  the  business  character  of  the  note  in  question  were  made  to  the  plain- 
tiff.   It  comes  back  to  this,  was  the  note  made  or  negotiated  in  respect  to 
the  business  or  separate  estate  of  the  defendant  ?    If  not,  it  is  void.    The 
legal  incapacity  of  married  women  to  make  valid  contracts  is  the  same 
now  as  it  was  before  our  late  statutes,  unless  the  contracts  relate  to  their 
business  or  separate  estate.    Except  as  to  her  business  and  her  separate 
estate,  the  attempted  obligations  of  a  married  woman  are  void. 

General  Term,  First  District. 

Before  INGRAHAM  and  FANOHER,  JJ. 

THIS  is  an  action  on  a  promissory  note  for  $395.81,  dated 
New  York,  8th  July,  1869,  at  four  months,  to  order  of  M.  J. 
O'Leary  &  Co.,  and  indorsed  by  them  and  Henry  B.  Ogden 
and  Timothy  Cohalen. 

The  defendant's  name  was  signed  to  the  note  by  her  hus- 
band as  her  agent.  The  defendant  then  was  and  still  is  a 
married  woman,  the  wife  of  Egbert  Gulick. 

The  note  was  made  and  handed  to  Timothy  Cohalen,  to  be 
by  him  delivered  to  the  Travelers'  Insurance  Co.,  in  payment 
of  the  first  annual  premium,  for  an  insurance  policy  on  the 
VOL.  *XLV  49 
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life  of  Egbert  Gulick,  to  be  issued  by  said  company  to  said 
Egbert  Gulick,  in  case  that  company,  who  had  examined  said 
Gulick,  should  conclude  to  issue  said  policy.  No  policy  was 
issued.  Cohalen  diverted  the  note  to  his  own  use. 

No  consideration  whatever  was  received  by  defendant  for 
said  note,  nor  was  it,  nor  were  the  proceeds,  applied  to  the 
benefit  of  the  defendant's  separate  estate,  or  used  in  her  busi- 
ness. She  conducted  in  her  own  name  the  business  of  malt- 
ing grain  at  Starkey,  Yates  county ;  but  was  never  indebted 
to  Ogden  or  Cohalen. 

Such 'business  was  carried  on  for  her  by  her  husband,  as 
her  agent.  In  that  business  her  notes  were  sometimes  made, 
and  were  payable  at  the  First  National  Bank  of  Canandaigua, 
where  she  kept  her  bank  account.  The  plaintiff  purchased 
the  note  before  maturity,  and  at  the  time  of  such  purchase 
the  holder  represented  to  him  that  the  note  was  a  bona  fide 
note,  given  for  a  fair  business  transaction.  The  plaintiff  had 
no  notice  of  the  facts  touching  the  origin  of  the  note. 

It  is  also  found  by  the  court  below  that  the  husband  and 
agent  of  the  defendant  came  down,  with  the  consent  of  his 
wife  (the  defendant),  to  get  his  life  insured ;  that  he  was 
examined,  and  the  agents  of  the  company  told  him  they 
would  insure  him  for  five  years,  but  would  consult  over 
insuring  him  for  life ;  that  he  made  this  note  and  gave  it  to 
Cohalen,  who  acted  as  the  agent  of  the  husband  for  procuring 
on  his  behalf  the  policy,  and  who  had  introduced  him  to  the 
company,  as  the  payment  for  the  first  year's  premium,  and 
Cohalen  was  to  forward  to  him  the  policy.  When  the  husband 
returned  home  he  informed  his  wife  of  what  he  had  done,  to 
which  she  made  no  objection.  The  policy  was  not  issued  nor 
forwarded  to  him,  but  the  note  was  converted  by  Cohalen  to 
his  own  use  and  sold  to  the  plaintiff,  who  took  the  same 
without  notice  of  the  want  of  consideration  thereof  or  of  its 
misapplication. 

The  judge  at  the  circuit  dismissed  the  complaint,  to  which 
the  plaintiff  excepted,  and  after  judgment  he  appealed. 
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DENNIS  McMAHON,  for  the  appellant,  contended : 

1.  That  the  respondent,  although  a  married  woman,  was 
engaged  in  a  business  as  manufacturer  of  malt,  in  Starkey, 
Yates  county,  N".  Y.,  which  was  carried  on  for  her  and  in  her 
name,  by  her  husband,  as  her  agent.     Notes  were  given  by 
such  agent  in  the  usual  course  of  business,  payable  at  the  Can- 
andaigua  banks. 

2.  By  the  express  provisions  of  the  acts  of  1860  and  1862, 
although  a  married  woman,  yet  for  the  operation  of  that  busi- 
ness she  would  be  treated  as  a,  feme  sole,  and  subject  to  all  the 
liabilities  of  a  single  woman  of  competent  age  (Com.  Ed.  Ins. 
Co.  agt.  Bobcock,  42  N.  T.  R.,  p.  626  ;  Alley  agt.  Deyo,  44 
id.,  p.  343;  Adams  agt.  Curtis,  4  Lansing,  p.  164). 

3.  She  had  a  right  to  employ  her  husband  as  her  general 
agent  in  that  business.     If  she  were  a,  feme  sole  as  to  that  busi- 
ness, her  husband,  as  her  agent,  was  like  unto  any  general  agent 
of  a  person  competent  to  contract.     His  acts  within  the  scope 
of  his  agency  would  bind  her  (Owen  agt.  Cawley,  36  N.  Y. 
R.,  p.  600). 

4.  If  a  note  was  issued  by  such  husband,  as  her  agent  in  her 
name,  payable  at  the  same  bank  as  the  notes  used  in  that  busi- 
ness were  made  payable  at,  in  a  lonafide  holder's  hands,  such 
note  ought  to  be  good,  even  though  it  subsequently  appeared 
that  the  same  was  not  issued  for  the  benefit  of  the  said  busi- 
ness. 

Because : 

1st.  The  acts  of  1860  and  1862,  as  to  that  business,  say  she 
is  a  fem,e  sole.  Notes  in  her  name  were  customarily  issued 
for  the  purposes  of  that  business. 

2d.  How  could  a  lona  fide  holder  tell  what  are  not  the 
notes  issued  in  the  business  or  out  of  it,  if  on  their  face  they 
bear  the  same  external  indicia? 

5.  A  married  woman  carrying  on  a  separate  business  can- 
not be  considered  a  feme  sole,  so  far  as  her  obligations  are 
concerned,  notwithstanding  the  express  language  of  the  acts 
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of  1860  and  1862,  if  in  a  bona  fide  holder's  hands  her  notes 
are  invalidated  because  of  the  coverture. 

6.  If  she  were  a  single  woman  of  competent  age  carrying 
on  that  business  through  an  agent,  she  would  be  liable  on  her 
note  issued  by  such  agept  (if  it  was  the  usual  course  of  her 
business  for  her  agent  to  issue  such  notes),  which  note  had  got 
into  a  bona  fide  holder's  hands,  even  though  diverted  from  the 
intended  purpose  of  its  issue  (Rockwell  agt.  Charles,  2  Hill, 
499 ;  Wardell  agt.  Hughes,   3   Wend.,  418 ;  Purchase  agt. 
Mattison,  6  Duer,  587;  Coddington  agt.  Bay,  20   Johns., 
637;    Watson  agt.  Cabot,  5  Sand/.,  423). 

7.  Then  if  the  statute  makes  her  a  ferns  sole,  her  liability 
would  be  the  same  as  that  of  a  feme  sole.     Any  other  con- 
struction would  invalidate  the  statute  and  its  beneficial  ope- 
ration. 

8.  The  case  at  bar,  so  far  as  the  diversion  of  the  note  and 
the  failure  of  consideration  is  of  no  consequence  if  the  respond- 
ent be  considered  a  feme  sole  as  to  her  separate  business ; 
otherwise  the  policy  of  the  law  will  be  frustrated. 

A  case  is  here  presented  of  a  general  agent  issuing  mercan- 
tile paper,  on  its  face  of  a  business  character,  thereby  imposing 
on  the  public ;  and  the  principal  then  seeking  to  escape  from 
its  recovery  in  the  hands  of  a  bona  fide  holder  by  proof  that 
the  note  was  that  of  a  married  woman,  issued  without  con- 
sideration or  benefit  to  her  separate  estate  (see  opinion  of 
GROVEK,  J.,  p.  233,  46  N.  Y.,  Warner  agt.  Warner).  The 
policy  of  the  law  would  rather  be  that  a  married  woman  who 
conducts  a  separate  business,  in  which  she  issues  such  paper, 
is  bound  by  the  same  in  the  hands  of  bona  fide  holders  as 
other  business  people  are. 

9.  The  facts  found  show  that  the  note  in  question  had  a 
business  inception,  viz.,  made  to  pay  an  annual  premium  on 
a  life  policy  to  be  issued.     This  was  done  by  the  authority  of 
the  wife,  viz. : 

(a.)  She  knew  her  husband  was  coming  down  to  get  his 
life  insured  and  consented  to  it. 
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(5.)  When  lie  told  her  what  he  had  done,  viz.,  giving  the 
note,  &c.,  she  did  not  object  to  it  (Hanson  agt.  American  T. 
L.  and  S.  1.  Co.,  46  N.  T.,  at  674). 

That  insurance  was  a  matter  of  benefit  to  the  wife,  being  of 
her  husband's  life;  it  benefited  her  separate. estate.  Also, 
because  her  husband  conducted  the  separate  business  of  the 
wife  as  her  agent.  The  wife  has  always  an  insurable  interest 
in  her  husband's  life  (Baiter  agt.  Mutual  Insurance  Co.,  43 
N.  Y.,  282). 

J.  "W.  FEETER, /"<??•  respondent. 

I.  The  defendant  being  a  married  woman,  a  promissory 
note  made  by  her  is  void. 

The  negotiable  promissory  note  of  a  feme  covert  is  abso- 
lutely void  (Vandenburgh  agt.  Hoffman,  15  Barb.,  28; 
Edwards  on  Bills,  66-68).  The  statutes  of  1848-49  do  not 
remove  the  incapacity  which  prevents  her  from  contracting 
debts  ;  her  promissory  note  is  void,  as  it  always  was,  by  the 
rules  of  the  common  law  (Yale  agt.  Dederer,  18  N.  Y.,  272, 
273). 

II.  The  provisions  of  the  acts  of  1849  and  1860  show  that 
the  legislature  has  not  even   now  intended  to  remove  the 
common  law  disability  of  married  women   to   bind   them- 
selves by  their  contracts  at  large. 

To  be  obligatory  upon  them  or  their  estates  under  our 
latest  statute,  their  contracts  must  relate  entirely  to  their 
separate  property,  or  to  the  particular  trade  or  business  in 
which  they  are  engaged.  The  intention  to  charge  the  sepa- 
rate estate  must  be  stated  in  the  contract  itself,  or  the  con- 
sideration must  be  one  going  to  the  direct  benefit  of  the 
estate  ( Yale  agt.  Dederer,  22  N.  Y.,  460 ;  Corn  Exchange 
Bk.  agt.  Babcock,  42  id.,  632 ;  see  EARL'S  opinion,  642). 

Note  of  married  woman,  not  given  for  benefit  of  her  sepa- 
rate estate,  cannot  by  parol  be  made  a  charge  upon  it  (Deck 
agt.  Johnson,  2  Keyes,  348). 
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FANOHEK,  J. — The  defendant  did  not,  on  the  face  of  the 
note,  charge  in  express  terms  her  separate  estate.  The  case 
of  Corn  Exchange  Insurance  Company  agt.  Bdbcock  (42  N. 
Y.,  613)  is  not,  therefore,  authority  against  her  defense. 
Had  she  made  the  note  a  charge  on  her  separate  estate,  by  its 
terms  she  might,  perhaps,  be  estopped  from  asserting  that  it 
was  not  given  for  the  benefit  of  her  separate  estate  (Todd  agt. 
Ames,  60  Barb.,  462 ;  Foster  agt.  Conger,  61  id.,  147).  The 
note  itself  bears  no  evidence  that  the  defendant  charged  or 
intended  to  charge  her  separate,  estate. 

It  is  clear,  upon  the  evidence,  that  the  note  was  not  used 
in  reference  to  or  for  the  benefit  of  the  business  or  separate 
estate  of  the  defendant.  It  does  not  help  the  plaintiff  to 
show  that  she  conducted  business  on  her  own  account  and  in 
her  own  name,  nor  that  her  husband  as  her  agent  carried  on 
the  business,  nor  that  the  representations  as  to  the  business 
character  of  the  note  in  question  were  made  to  the  plaintiff. 
It  comes  back  to  this,  was  the  note  made  or  negotiated  in 
respect  to  the  business  or  separate  estate  of  the  defendant  2 
If  not,  it  is  void  ?  The  legal  incapacity  of  married  women  to 
make  valid  contracts  is  the  same  now  as  it  was  before  our  late 
statutes,  unless  the  contracts  relate  to  their  business  or  separate 
estates. 

Except  as  to  her  business  and  her  separate  estate,  the 
attempted  obligations  of  a  married  woman  are  void. 

By  virtue  of  the  statutes  of  1860  and  1862,  relative  to  the 
rights  of  married  women  (Laws  of  1860,  chap.  90 ;  Laws  of 
1862,  chap.  172),  a  married  woman  may  make  bargains,  carry 
on  trade  or  business,  and  perform  labor  and  services,  on  her 
own  account,  and  for  her  exclusive  benefit,  as  if  she  were 
unmarried,  and  all  her  earnings  belong  to  her  as  her  sole  and 
separate  property  (Foster  agt.  Conger,  61  Barb.,  145).  But 
except  in  the  instances  where  the  transactions  concern  her 
separate  business  or  her  separate  estate,  her  obligations  are 
void. 

This  principle  has  been  often  asserted  (House  agt.  De  Witt, 
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63  Barb.,  53  ;  Vandenburg  agt.  Hoffman,  15  id.,  28  ;  Edwards 
on  Bills,  66,  68).  Our  statutes  have  not  removed  from  mar- 
ried women  their  common-law  disabilities,  except  as  to  their 
transactions  in  their  separate  business  or  relating  to  their 
separate  estates  (Yale  agt.  Dederer,  22  N.  Y.,  460;  Corn 
Exchange  Insurance  Co.  agt.  Babcock,  42  id.,  639 ;  Deek  agt. 
Johnson,  2  Keyes,  348). 

The  evidence  fully  warranted  the  finding  of  the  court,  that 
the  note  in  question  was  'not  made  or  given  in  any  business  of 
the  defendant ;  that  neither  she  nor  the  separate  estate  derived 
any  benefit  therefrom ;  that  no  consideration  was  received  by 
her  for' the  note ;  that  it  is  not  stated  in  the  note  that  she 
charged  or  intended  to  charge  her  separate  estate  with  the 
payment  thereof;  that  the  policy  was  not  issued,  to  procure 
which  the  note  was  made,  and  that  it  was  diverted  from  its 
intended  use  by  Cohalen,  who,  for  his  own  benefit,  sold  it  to 
the  plaintiff. 

It  follows,  from  these  facts,  that  the  note  never  had  any 
validity  or  legal  inception,  and  it  is  absolutely  void.  At 
common  law  a  married  woman  cannot  be  a  party  to  a  bill  or 
note,  and  the  contracts  she  is  enabled  by  statute  to  make  are 
such  only  as  are  made  in  the  business  she  conducts  on  her 
own  account  or  such  as  relate  to  her  separate  property. 

She  is  not  entitled  to  give  an  accommodation  note,  nor  one 
unconnected  with  her  separate  business  or  property,  and  a 
person  taking  such  a  note,  though  bona  fide,  and  for  value, 
cannot  recover  upon  it  against  her  (Corn  Ex.  Ins.  Co.  agt. 
Babcock,  57  Barb.,  227;  Scudder  agt.  Gove,  18  Abb.  Prac. 
R.,  223;  House  agt.  De  Witt,  63  Barb.,  53;  Kelso  agt. 
Taber,  52  id.,  125, 129). 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 
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N.  Y.  COMMON  PLEAS. 

ANDREW  W.  BILLINGS  agt.  WM.  SMITH  O'BRIEN. 

The  purchase,  by  payment  in  advance,  of  the  future  earnings  of  the  sala- 
ries of  the  officers  or  employes  of  the  United  States  government,  is  void 
as  against  public  policy. 

It  is  also  in  direct  violation  of  the  act  of  congress  of  February  26, 1853. 

General  Term,  May,  1873. 

THIS  was  an  appeal  from  a  judgment  of  the  district  court, 
in  the  city  of  New  York,  for  the  third  judicial  district,  ren- 
dered on  the  verdict  of  a  jury  against  the  defendant,  for  the 
sum  of  $76.51,  and  holding  the  defendant  subject  to  arrest 
and  imprisonment  in  case  of  non-payment  of  the  judgment, 
pursuant  to  section  'fifty  of  the  Laws  of  1857. 

The  plaintiff  Was  a  "  purchaser  of  public  pay ;"  the  defend- 
ant was  an  inspector  of  customs,  in  the  employ  of  the  gorern- 
ment  of  the  United  States.  The  plaintiff  had  been  in  the 
habit  of  buying  the  pay  of  defendant  and  other  employes  of  the 
custom-house  and  of  the  government  of  the  United  States  since 
the  year  1869.  On  the  2d  day  of  September,  1872,  he  purchased 
a  portion  of  the  pay  of  the  defendant  for  that  month,  paying  him 
in  advance.  The  defendant  was  to  earn  the  pay,  which  was 
not  payable  until  the  1st  day  of  October  following.  There 
was  no  paper  writing  between  the  parties,  either  in  the  nature 
of  a  sale  or  an  assignment  of  the  pay,  neither  was  there  any 
evidence  of  any  delivery  of  the  subject-matter  of  the  sale  or 
assignment.  The  defendant,  on  the  1st  October,  collected  the 
pay,  and  did  not  pay  it  to  the  plaintiff.  The  complaint  was : 

"  Complaint  for  conversion  of  $58.31,  collected  as  the  agent 
of  the  plaintiff,  on  the  30th  September,  1872."  Exceptions 
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were  taken  by  defendant's  counsel  on  the  trial  to  numerous 
admissions  and  refusals  to  admit  testimony,  to,  a  denial  of  a 
motion  to  dismiss  the  complaint,  and  to  refusals  of  requests  to 
charge  the  jury,  which  appear  in  the  points  of  counsel  and  the 
opinion  of  the  court. 

GEORGE  F.  &  J.  C.  JULIUS  LANGBEIN.  for  the  appellant. 

I.  The  complaint  should  have  been  dismissed,  because  the 
contract  was  void,  as  being  against  sound  public  policy  (Stone 
agt.  Lidderdale,  1  Anst.  Rep.,  533 ;  McCarthy  agt.  Gould, 
1  B.  &  B.  Reps.,  387 ;  Davis  agt.  Duke  of  Marlborough,  1 
Swanst.,  74 ;  Flarty  agt.  Odium,  3  T.  R.,  681-683 ;  Barwick 
agt.  Reade,  1  H.  Blk.,  627;  Lidderdale  agt.  Duke  of  Mon- 
tr ose  and  Lord  Mulgrave,  Paymaster-  Generals  of  the  Army, 
4  JT.  R. ;  Stuart  agt.  Tucker,  2  W.  Blackst.  Reps.,  1137; 
Greenfell  agt.  Dean  and  Canons  of  Windsor,  2  Beav.,  544 ; 
Arbuckle  agt.  Cowtan,  3  Bos.  <£  Pul.  Reps.,  321 ;  Jenkins 
agt.  Hooper,  19  Barb.,  435 ;  Collyer  agt.  Fallon,  Turners 
Reps.,  459 ;  Wells  agt.  Forster,  8  Meeson's  &  'Wellsbtfs  Reps., 
149). 

That  the  contract  was  against  the  revenue  regulations  of 
the  United  States,  and  cited  "Regulations  under  Revenue 
and  Collection  Laws  of  the  U.  S.,  1857,  sect.  608,^?.  328,  and 
sect.  612."  , 

That  two  intendments  are  obvious:  1st.  That  no  person 
employed  in  the  revenue  shall  receive  compensation  unless 
for  services  actually  rendered ;  2d.  That  the  full  amount  of 
compensation  so  to  be  paid  shall  inure  to  his  own  exclusive 
use.  Per  Secretary  of  the  Treasury  G-UTHRIE. 

The  public  money  is  not  to  be  diverted  from  its  legitimate 
and  appropriate  object,  when  in  the  hands  of  a  public  agent 
for  disbursement  for  services  to  employes  of  the  government. 
To  state  such  a  principle  ts  to  refute  it.  No  government  can 
sanction  it  /  at  all  times  it  would  be  found  embarrassing,  and, 
under  some  circumstances  it  might  be  fatal  to  the  public  ser- 
VOL.  XLV  50 
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vice  (Supreme  Court  of  the  U.  S.,  January  Term,  184(5,  Mc- 
Kean  Buchanan  agt.  James  Alexander ;  Lord  ALVANLEY, 
C.  J.,  in  ArbucTde  agt.  Cowtan,  3  Bos.  &  Pul.  Reps.,  321). 

The  contract  between  the  plaintiff  and  defendant  was  for  a 
violation  of  the  contract  between  defendant  and  the  United 
States,  and  did  violate  and  impair  the  same.  The  govern- 
ment did  not  pay  in  advance,  before  the  money  was  earned  ; 
the  plaintiff  paid  it  in  advance,  with  the  knowledge  of  the 
government.  This  is  against  public  policy,  as  it  tempts  the 
employe  to  indolence  and  idleness,  and  defeats  the  policy  and 
purpose  of  the  United  States  in  its  contracts  with  employes. 
It  also  tends  to  give  the  purchaser  of  public  pay  an  influence 
or  power  over  the  public  employe,  which  is  detrimental  to 
the  government  and  the  public.  Its  tendency  is  towards  cor- 
ruption. Such  a  contract  is  a  deception  upon  the  government 
and  a  fraud  upon  the  public  which  cannot  be  countenanced.  The 
law  will  not  permit  dishonest  views  and  practices  by  enabling 
an  individual  to  acquire,  through  the  medium  of  his  decep- 
tion, any  rights  or  interests  (Newland  on  Contracts,  352; 
Chitty  on  Contracts,  3d  ed.,  222 ;  1  Fonbl.  Tr.  Eq.,  3d  ed., 
66;  1  Fonbl.  Tr.  Eq.,  Gthed.,122,  and  notes;  1  Henry  Black. 
Rep.,  322,  327,  465). 

The  manner  of  the  performance  of  the  contract  enters  into 
the  question  of  validity  as  to  public  policy  (Sedgwick  agt. 
Stanton,  4  N.  Y. ;  4  Kern.,  291,  293). 

Public  policy  is  against  any  interference  with  public  officers 
or  their  moral  or  political  duties,  or  the  natural  effect  of  which 
is  to  induce  a  neglect  of  duty  (Kevi  agt.  Leeman,  9  Ad.  & 
El.,  N.  S.,  371 ;  Watt  agt.  Charlock,  8  N.  Y.  Leg.  Ohs.,  230 ; 
Marshall  agt.  B.  &  0.  R.  R.  Co.,  16  How.  U.  8.,  314 ;  Wildy 
agt.  Collins,  7  Md.,  273 ;  Wood  agt.  McCann,  6  Dana,  366 ; 
Clippinger  agt.  Hepbaugh,  5  Watt.  &  Sergt.,  315 ;  Norman 
agt.  Cole,  3  Espin.  Rep.,  253 ;  Hartzfield  agt.  Golden,  7 
Watts,  159 ;  Kennett  agt.  Chambers,  14  How.  U.  8.,  38 ; 
Chitty  on  Contracts,  664, 658, 659 ;  Denny  agt.  Lincoln,  5  Mass., 
385 ;  Churchill  agt.  Perkins,  5  Mass.,  541 ;  Dyer  agt.  Hutch- 
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ins,  4:  Mass.,  370 ;  Marshall  agt.  Gold,  2  Pick.,  284,  291 ; 
Nelson  agt.  Milford,  7  Pick.,  28 ;  1  Story  Eq.  Jur.,  sect.  209, 
and  notes:  Newland  on  Contracts, p.  157;  Fowler  agt.  Arm- 
strong, 4  Wash.  Cir.  Sep.,  297 ;  Chitty  on  Contracts,  3d  ed., 
244;  11  Wheat.,  258;  Chitty  on  Contracts,  10th  ed.,  p. 
730). 

Such  contracts  are  detrimental  to  the  purity  of  public 
employes  and  the  best  interests  of  a  republican  form  of  gov- 
ernment. A  nicer  distinction  as  to  public  policy  should  be 
taken  under  our  government  than  in  a  monarchial  form  of 
government.  The  policy  of  our  government  is  most  liberal 
towards  all  mankind ;  we  take  emigrants  from  all  nations, 
and  they  become  citizens.  The  good  and  the  bad  come  here, 
and  they  can  become  public  officials.  With  such  a  liberal 
policy,  there  must  be  a  strict  counter-balance.  The  integrity 
of  public  officials  and  the  good  of  the  public  must  be  watched 
with  jealousy,  and  anything  and  everything  which  in  the  least 
tends  to  the  detriment  of  the  official,  of  his  duty  or  employ- 
ment, or  of  the  public,  should  be  at  on#e  struck  down. 

II.  The  salary  of  a  United  States  official  is  not  the  subject 
of  sale,  not  at  least  without  the  assent  of  the  government  (2 
Black.  Com.,  446 ;  Moss  on  Vendors  and  Purchasers,  Law 
Lib.,  vol.,  12;  2  Kent  Com.,  5th  ed.,  p.  625;  William  agt. 
Berry,  8  How.  U.  S.,  544 ;  Notfs  Maxims,  chap.  42 ;  Shep. 
Touch.,  244 ;  Webster's  Dictionary,  "  Property,"  "  Salary," 
"  Money,"  "  Commodity,"  "  Thing ;"  Pothier  on  Contracts 
of  Sale,  p.  8 ;  Code  of  Procedure,  §  297 ;  Story  on  Sales,  3d 
ed.,  192). 

III.  There  was  no  sufficient  assignment  to  make  a  legal 
assignment.     There  was  no  delivery  (2  Kent  Com.,  3d  ed., 
434 ;  9th  ed.,  576,  and  682,  684  and  685  ;  1  Parson  on  Con., 
4th  ed.,  197, 198;   White  agt.  Skinner,  23  Vt.,  531 ;  Palmer 
agt.  Merrill,  6  Cush.,  282 ;  Tempest  agt.  Fitzgerald,  3  Barn. 
<&  Aid.,  680 ;  Carter  agt.  Toussaint,  5  id.,  855 ;  Dole  agt. 
Stimpson,  21  Pick.,  384;  Dickinson  agt.  Phillips,  1  Barb. 
S.  C.,  454;  Hoyt  agt.  Story,  3  Barb.,  262 ;  Hare  and  Wallace 
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Notes  to  Leading  Cases  in  Equity ',  vol.  2,  part  2,  p.  233 ; 
Christmas  agt.  Griswold,  8  Ohio  State  7?.,  558). 

IY.  The  plaintiff  purchased  only  a  part  of  the  salary.  A 
part  of  a  chose  in  action  cannot  be  assigned  (Gibson  agt.  Cook, 
20  Pick.,  15 ;  Mandemlle  agt.  Welch,  5  Wheat.,  286  ;  Palmer 
agt.  Merrill,  6  Cush.,  284 ;  Bullard  agt.  Bacon,  1  6rm?/, 
605 ;  Bobbins  agt.  Bacon,  3  Greenl.,  346,  350 ;  Gibson  agt. 
Finley,  4  Maryland  Ch.  Decis.,  75  ;  Rodick  agt.  GandelL  15 
.Eft*?.  .Zaw  <m<#  ^.,  222 ;  Mandemlle  agt.  TF<?£eA,  7  TF/im£., 
277;  opinion  o/"  WELLES,  </.,  wi  Field  agt.  Mayor,  6  JV.  I7"., 
2/S^.,  a^.  188). 

V.  None  but  a  court  of  equity  had  jurisdiction  to  enforce 
the  contract,  if  valid.     A  justice  of  a  district  court  has  no 
equity  powers,  and  had  no  jurisdiction  over  the  alleged  assign- 
ment or  sale  (2  Black.  Com.,  396,  397;  Brevertorfs  Case, 
Dyer,  306;    Coke  on  Littleton,  232,  6  N.  0. ;'  U.  S.  agt. 
Buford,  3  Pet.,  30;   Chitty  on  Contracts,  10th  ed.,  131  to- 
136,  and  139;  Newland  on  Contracts,  109,  122;  T^W  agt. 
J/ayor,  6  N.  T.,  2  &&2.,  179,  184,  187 ;  Mitchell  agt.  Win- 
slow,  2  Story,  630;  Langton  agt.  Horton,  1  Hare,  549;  2 
Story  ^.  Jwr.,  §§  1040  to  1055). 

VI.  That  the  transaction  amounted  in  law  merely  to  a  loan 
of  money,  and  the  evidence  showed  this.     It  was  a  sale  in  the 
nature  of  a  loan,  and  the  discount  taken  by  plaintiff  being 
about  twenty  per  cent,  it  was  usury. 

VII.  The  evidence  does  not  make  out  a  conversion,  nor  is 
this  a  case  of  conversion  at  all.     It  was  a  mere  breach  of 
trust.     A  principal  cannot  empower  an  agent  to  do  what  he 
himself  cannot  do.     Plaintiff  could  not  collect  the  salary,  and 
could  not  empower  defendant  to  collect  it  for  him. 

SAMUEL  JONES  cfe  HOWARD  ELLIS,  for  respondent. 

I.  That  there  was  no  statute  of  the  United  States  render- 
ing the  assignment  void  (Acts  of  congress  o/?1846;  9  U.  8. 
Stat.  at  Large,  41 ;  and  the  act  of  1853 ;  10  U.  S.  Stat.  at 
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Large,  170 ;  Brightly  Dig.,  1789  to  1857,  132,  under  the 
head  of  claims),  simply  affect  the  relation  of  the  parties  to  the 
government,  and  shall  transfer  no  title,  right,  demand  or  claim 
against  the  United  States,  but  for  any  such  purpose  shall  be 
void  and  invalid.  They  do  not  go  to  the  extent  of  affecting 
the  relation  between  the  assignor  and  assignee,  nor  do  they 
make  the  assignment  as  between  them  void. 

II.  The  pay  was  assignable ;  there  was  a  possibility  coupled 
with  an  interest  which  was  assignable  (Brackett  agt.  Blake, 
48  Mass.  R.  [7  Met.'}  ,  335 ;  Mullville  agt.  Quinn,  67  id. 
[1  Gray],  105;  Gardner  agt.  Hoey,  35  id.  [18  Pick.],  168; 
Crouch  agt.  Martin,  2  Verm.,  594 ;  Field  agt.  The  Mayor, 
6  N.  Y.,  179). 

III.  Whatever  may  have  been  the  rule  before  the  Code, 
whatever  operated  as  an  assignment  according  to  the  princi- 
ples of  equity,  and  would  formerly  have  been  upheld  in  a 
court  of  equity  as  an  assignment,  must  now  in  ALL  COURTS  of 
this  state  be  upheld  and  recognized  as  an  assignment,  and 
cited  sections  69,  111,  64,  149,  sec.  48  of  chap.  344  of  Laws 
of  1857  ;  Laws  of  157,  vol.  1,  707. 

The  defendant,  having  collected  the  money,  was  bound  to 
pay  it  over  to  the  plaintiff.  An  action  for  money  had  and 
received  (Buel  agt.  Boughton,  2  Denio,  91). 

IV.  The  title  to  the  money  was  in  plaintiff.     Defendant 
received  the  money  as  agent  of  plaintiff  in  a  fiduciary  capa- 
city, and  was  liable  to  arrest  (Sec.  16,  chap.  344,  712,  vol.  1). 

Y.  The  English  cases  as  to  public  policy  where  the  assign- 
ment of  the  pay  was  held  void,  the  assignees  were  either 
army  or  navy  officers,  and  were  made  to  keep  up  the  grandeur 
and  dignity  of  the  greatest  nation  on  the  earth, — Great 
Britain  (Greenfall  agt.  The  Dean  and  Commons  at  Windsor, 
2  Beavens,  544).  The  doctrine  has  never  been  applied  to 
mere  subordinate  clerks,  book-keepers,  carmen,  &c.,  and  was 
not  recognized  in  Crouch  agt.  Martin  (2  Verm.,  595),  was 
regulated  by  statute  (35  Mass.,  168).  Defendant  is  in  the 
public  employment,  but  in  no  sense  holds  a  public  office. 
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The  assignment  in  question  is  but  a  single  month's  pay, 
and  the  paying  of  the  month's  wages  at  the  beginning  instead 
of  the  end  of  the  month  ;  and  that  is,  the  whole  transaction 
is  not  prejudicial  to  the  recipient,  or  to  the  community,  or 
contrary  to  public  policy. 

By  the  Court,  ROBINSON,  J. — This  was  an  appeal  from  a 
judgment  of  the  third  district  court,  in  an  action  brought 
"for  money  converted  by  the  defendant  to  his  own  use, 
received  by  him  as  the  agent  of  the  plaintiff,  to  the  amount 
of  fifty-eight  dollars  and  thirty-one  cents."  The  answer  was, 
first,  a  general  denial ;  and,  second,  that  the  transaction  was 
void  as  against  public  policy.  The  plaintiffs  business  was 
that  "  of  purchasing  public  pay  and  claims  against  the  govern- 
ment." The  defendant,  at  the  time  of  this  transaction  (in. 
1872),  was  an  inspector  in  the  New  York  (TJ.  S.)  custom- 
house, whose  pay  was  four  dollars  a  day,  payable  monthly. 
On  the  case,  as  presented,  it  appears  the  plaintiff  had,  on 
occasions  previous  to  September,  1872,  purchased  or  bar- 
gained for  the  purchase  of  defendant's  monthly  pay  or  salary, 
or  some  interest  therein  ;  and  on  the  second  day  of  Septem- 
ber fifty-five  dollars  and  seventy-four  cents  being  due  him  for 
an  existing  debt,  he  (as  he  testifies)  bought  of  defendant  his 
pay  for  the  month  of  September,  payable  on  the  first  of 
October,  for  the  sum  of  sixty-one  dollars  and  thirty-one  cents. 
Defendant  however,  in  October,  collected  the  whole  of  his 
September  salary,  and  only  repaid  the1  plaintiff  three  dollars 
on  account ;  so  that  plaintiff  claims  and  has  recovered  fifty- 
eight  dollars  and  thirty-one  cents  as  and  for  the  balance  of 
his  interest  in  those  moneys. 

The  alleged  transfer  was  not  in  writing,  nor  was  any  evi- 
dence of  the  claim  or  demand  against  the  government  accepted 
or  received  by  the  plaintiff,  nor  (so  far  as  I  can  discover  from 
the  testimony)  was  any  part  of  the  purchase-money  then,  or 
at  any  time,  paid  as  required  by  the  statute  of  frauds  (2  R. 
S.,  136,'  §  3).  The  transaction,  as  testified  to,  was  entirely 
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by  parol,  and  no  act  was  shown  confirmatory  of  the  contract. 
Error  occurred  on  the  trial  and  in  rendering  the  judgment. 

First..  In  denying  defendant's  counsel  the  right,  on  cross- 
examination,  to  elicit  what  transpired  in  the  conversation 
that  occurred  when  the  transfer  was  alleged  to  have  been 
made.  To  the  inquiry  of  plaintiff,  then  on  the  witness  stand, 
"What  then  took  place?"  he  answered  "I  told  Mr.  O'Brien 
that  I  should  expect  a  full  settlement  at  the  end  of  the 
month."  Q.  What  did  Mr.  O'Brien  say  to  you?  A.  He 
admitted  that  he  would  settle ;  I  saw  him  in  my  office.  Q. 
What  did  he  say  to  you  when  he  came  in  ?  A.  He  said  that 
was  all  he  could  give  me — five  dollars ;  next  he  said  that  was 
the  best  he  could  do ;  that  was  on  the  sale  of  the  month  pre- 
vious. Q.  What  did  Mr.  O'Brien  say  to  you,  and  what  did 
you  say  to  him,  when  the  transaction  with  regard  to  the 
alleged  sale  of  the  salary — of-  his  salary  as  inspector  in  the 
custoin-house  ?  (Objected  to  ;  ruled  out ;  exception.) 

The  effort  of  the  defendant  to  elicit  from  the  plaintiff  the 
basis  of  his  claim  was  futile,  as  his  questions  were  evaded, 
and  that  directly  pointing  to  the  very  transaction  in  dispute 
was  excluded  by  the  justice. 

This  was  manifest  error. 

Secondly.  He  also  erred  in  refusing  to  dismiss  the  case  on 
the  ground  that,  according  to  the  plaintiff's  evidence,  he  does 
(djd)  not  make  out  a  conversion  of  the  money  of  the  defend- 
ant according  to  the  rules  of  law. 

1st.  No  title  by  sale  was  proven  within  the  statute  of  frauds 
(2  R.  8.,  136,  §  3,  sub.  2  and  3). 

%d.  If  shown  it  was  only  of  a  joint  interest  or  share,  but 
not  of  any  moneys  exclusively  belonging  to  the  plaintiff  and 
received  by  the  defendant  as  his  agent.  At  most  he  would 
have  a  right  to  participate  pro  rata  in  any  moneys  collected 
for  the  month's  salary  and  to  an  account,  or  to  recover  as  for 
violation  of  an  executory  contract  to  collect  the  whole  and 
pay  plaintiff'  his  proportion  in  respect  to  which  in  neither 
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aspect  could  any  claim  for  conversion  of  moneys  received  in 
a  fiduciary  capacity  be  sustained. 

Thirdly.  The  alleged  sale  by  the  defendant  of  hia  salary  as 
a  public  officer,  previous  to  its  having  been  earned,  was  void 
as  against  public  policy  for  the  reason  that  such  an  act  tends 
to  diminish  the  responsibility,  independence  and  integrity  of 
the  officer,  and  impair  that  singleness  of  purpose  which  his 
duty  exacted. 

So  much  of  the  doctrine  of  the  English  courts  on  this  sub- 
ject as  is  founded  on  considerations  of  upholding  the  dignity 
of  the  government  or  the  state,  or  respectability  of  office 
growing  out  of  the  wealth  or  station  of  the  officer,  are 
undoubtedly  inapplicable  either  to  our  condition  of  society 
or  to  any  public  policy  incident  to  the  simple  forms  and 
requirements  of  a  republican  government ;  that  neither 
requires  or  recognizes  any  such  aids  to  its  dignity  or  estima- 
tion. It  only  exacts  from  its  officers  an  honest  and  faithful 
devotion  to  the  performance  of  their  duties. 

But,  notwithstanding  the  difference  in  our  government 
from  that  of  England,  from  which  we  mainly  derive  our  laws, 
and  adopt,  as  by  inheritance,  the  principles  of  justice  that 
had  there  been  recognized  and  established  previous  to  our 
coming  into  existence  as  a  nation,  there  yet  remains  in  the 
considerations  that  influence  the  English  courts  in  condemn- 
ing the  sale  of  the  salary  of  a  public  officer,  while  accruing  or 
before  it  became  due,  the  important  one  first  above  stated, 
that  it  tended  to  impair  the  efficiency  of  the  officer  by  dimin- 
ishing his  interest  in  the  performance  of  his  duties,  and 
rendering  him,  to  a  great  extent,  the  mere  slave  or  servant 
of  his  creditor  or  assignee  in  working  out  a  past  debtor 
obligation. 

In  private  transactions  wages  or  other  benefits  expected  to 
be  earned  or  realized  under  a  subsisting  employment  or  course 
of  dealing  may  be  assigned  (Crouch  agt.  Martin,  2  Venn,, 
595  ;  Thayer  agt.  Kelly,  28  id.,  20  ;  Hartley  agt,  Tapley,  2 
Gray,  567 ;  Taylor  agt.  Lynth,  5  id.,  49  ;  Field  agt.  The 
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Mayor,  &c.,  of  New  York,  6  N.  Y.,  179),  but  not  such  as 
are  entirely  indefinite  and  in  expectancy  under  some  possible 
future  contract  (Emery  agt.  Lawrence,  8  Gush.,  151  ;  Mul- 
hall  agt.  Quinn,  1  Gray,  105 ;  Munsell  agt.  Lewis,  4  Hill, 
635).  A  pension  or  salary  accrued  for  past  services  may  be 
assigned,  but  on  grounds  of  public  policy.  One  made  or 
allowed  to  secure  to  the  state  the  performance  of  future  ser- 
vices or  duties  is  inalienable  (Flarty  agt.  Odium,  3  P.  R., 
681 ;  Stone  agt.  Lidderdale,  2  Ath.,  533  ;  Davis  agt.  Duke 
of  Marlborough,  1  Swan,  79 ;  Cooper  agt.  Reilly,  2  Sim., 
590  ;  Palmer  agt.  Bate,  2  Brod.  &  B.,  673 ;  Rill  agt.  Paul, 
8  Cl.  &  Fin.,  307 ;  Story  Eq.  Jur.,  §§  294,  1040  d,  tof;  I 
Pars,  on  Cont.,  194),  "  it  being  contrary  to  the  public  policy  of 
the  law  that  a  stipend  to  one  man  for  future  services  should  be 
transferred  to  another  who  could  not  perform  them  "  (Barwick 
agt.  Read,  1  H.  BL,  627),  "  the  reward  being  a  consideration 
for  some  continuing  duty  or  service  "  (  Wells  agt.  Foster,  8 
Mees.  (&  Wells.,  148 ;  and  as  Lord  AVANLET,  C.  J.,  says  in 
Arbuckle  agt.  Cowtan,  31  Bos.  ds  Pul.  328) :  "  It  is  now 
clearly  established  that  the  half-pay  of  an  officer  is  not  assign- 
able, and  unquestionably  any  salary  paid  for  the  performance 
of  a  public  duty  ought  not  to  be  perverted  to  other  uses  than 
those  for  which  it  is  intended." 

This  principle,  accepted  and  adopted  by  judges  STORT  and 
PARSONS  in  their  elementary  treatises,  I  do  not  find  innovated 
upon  by  any  decisions  of  any  courts  of  the  United  States, 
except  that  in  Brackett  agt.  Blake  (8  Met.,  335)  it  was  held,  in 
a  contest  between  creditors,  such  an  assignment  of  the  salary 
of  a  city  officer  would  prevail  as  against  an  attachment  by  a 
creditor  after  it  became  due ;  and  in  State  Bank  agt.  Hastings 
(15  Wis.,  75),  where  it  was  held  by  a  divided  court  that  such 
an  assignment  of  the  accruing  salary  of  a  judge  was  valid, 
notwithstanding  his  subsequent  revocation  or  repudiation  of 
the  authority  he  had  given  for  its  collection  by  the  assignee. 
In  this  case  the  prevailing  opinion  assumes  that  the  doctrine 
of  the  English  cases  "  was  not  applicable  to  the  condition 
VOL.  XLV  51 
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of  society,  or  to  the  principles  of  law  or  of  public  policy  in 
this  country,"  and  this  was  the  reason  assigned  for  disregard- 
ing them. 

This  conclusion  is  erratic  and  unsatisfactory,  and  furnishes 
no  substantial  ground  for  rejecting  the  authority  of  the  long 
line  of  decisions  refe^ed  to  that  establish  the  invalidity  of 
the  assignment  of  the  accruing  salary  of  a  public  officer,  as 
against  public  policy,  for  the  just  and  considerate  reasons 
above  stated  ;  but, 

Fourthly.  The  alleged  transfer  was  in  contravention  of 
the  policy  and  within  the  prohibition  of  the  act  of  congress 
of  February  26,  1853  (10  Stat.,  170 ;  Dunlatfs  Laws  U.  &, 
1367 ;  1  Bright,  132),  which  declares  any  transfer  of  any 
claim  upon  the  United  States,  or  any  part  or  share  therein, 
absolutely  null  and  void,  unless  the  same  shall  be  freely  made 
and  executed  in  the  presence  of  at  least  two  attesting  wit- 
nesses. "After  the  allowance  of  such  claim,  the  ascertainment 
of  the  amount  due  and  the  issuing  of  a  warrant  for  the  pay- 
ment thereof." 

The  right  to  collect  the  monthly  salary  of  an  officer  under 
the  United  States  government  certainly  can  only  accrue  upon 
the  occurring  of  some  of  the  circumstances  or  conditions  of 
its  payment ;  and  any  assignment,  in  anticipation  thereof,  is 
declared  wholly  void. 

The  subject  of  the  salary  of  its  officer  is  entirely  within 
the  control  of  such  laws  as  congress  may  pass  in  relation 
thereto ;  and  full  force  must  be  given  to  its  enactments,  with- 
out regard  to  such  principles  of  the  common  law  as  might 
prevail  in  respect  to  assignment  of  private  claims  or  demands. 

For  these  reasons  the  judgment  should  be  reversed. 

All  the  judges  concurred. 
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K  Y.  SUPERIOR  COURT. 

DAVID  WOOLF,  appellant,  agt.  AAEON  JACOBS  and  JULIUS  G-. 
SALHINGER,  respondents. 

It  is  the  duty  of  the  general  term,  on  an  appeal  from  an  order  made  at 
special  term,  to  examine  anew  the  facts  and  law  on  which  the  order  was 
granted. 

Where  a  judgment  was  entered  in  June,  1869,  and  the  defendant,  in  his 
affidavit,  stated  that  in  March,  1870,  he  first  became  possessed  of  the  facts 
on  which  he  moved  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence,  and  on  the  further  ground  of  falsehood,  fraud  and  perjury, 
'but  delayed  his  motion  until  the  month  of  August  following,  the  defend- 
ant in  such  case  is  guilty  of  laches,  and  his  motion  for  a  new  trial  should, 
on  that  ground,  have  been  denied. 

Where  eight  witnesses  in  their  affidavits  testified  to  declarations  and 
admissions  made  by  the  plaintiff  to  them,  which,  if  true,  showed  that 
the  judgment  which  the  plaintiff  recovered  against  the  defendants  had 
been  obtained  by  fraud  and  perjury,  it  was  held  that  such  alleged  decla- 
rations and  admissions  afforded  no  ground  to  set  aside  the  judgment  and 
to  grant  a  new  trial,  especially  when  it  appeared,  as  it  did  in  this  case, 
that  the  parties  making  the  affidavits  had  perjured  themselves. 

Reflections  of  the  court  upon  the  moral  turpitude  this  case  presents,  and 
the  hope  indulged  that  it  is  an  isolated  one. 

General  Term,  July,  1872. 

APPEAL  from  an  order  granting  a  new  trial. 

On  the  llth  day  of  June,  1867,  the  plaintiif  recovered  a 
judgment  against  the  defendant  for  $10,784.44,  founded  upon 
the  report  of  a  referee  after  a  lengthy  and  contested  trial 
upon  the  merits. 

On  the  17th  August,  18*70,  the  defendant,  Aaron  Jacobs, 
moved  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence,  and  on  the  further  ground  of  falsehood,  fraud  and 
perjury.  His  affidavit  was  accompanied  by  affidavits  made 


404  NEW  YORK  PRACTICE  REPORTS. 

Woolf  agt.  Jacobs.     • 

by  Moses  Nelson,  Gustave  Nelson,  Joshua  Singer,  Jacob 
Ladner,  Frank  Copper,  Abraham  Levy,  Solomon  Bernstein 
and  Fannie  Nelson,  all  testifying,  in  detail,  to  certain  admis- 
sions which  the  plaintiff  had  made  to  them  to  the  effect  that 
the  judgment  he  recovered  against  the  defendants  was  obtained 
by  fraud  aud  perjury.  The  plaintiff  presented  counter 
affidavits. 

The  motion  was  heard  before  chief  justice  BARBOUR,  who 
granted  a  new  trial,  the  judgment  to  stand  as  security  and 
the  defendants  to  execute  a  bond  to  pay  all  future  costs 
attending  such  new  trial  in  a  sum  not  exceeding  $500.  The 
plaintiff  appealed  to  the  general  term  of  this  court,  and  the 
additional  facts  will  be  found  in  the  opinion  of  the  court. 

C.  BAINBRIDGE  SMITH,  of  counsel  for  the  plaintiff  and 

appellant. 
Du  Bois  SMITH,  attorney. 

First.  The  affidavits,  on  the  part  of  the  defendants,  are 
absurd,  improbable  upon  their  face,  and  bear  the  impress  of  a 
bold  conspiracy  to  cheat  and  defraud  the  plaintiff.  A  gross 
deception  was  successfully  practiced  upon  the  court  below, 
and  in  its  design  and  accomplishment  it  displays  a  skill  and 
cunning  beyond  the  plane  of  laymen. 

Second.  If  the  alleged  statements  set  forth  in  the  moving 
affidavits  were  true,  the  defendants  were  not  entitled  to  a 
new  trial.  Many  judgments  would  be  set  aside  if  it  only 
required  affidavits  to  prove  alleged  admissions  of  the  party  in 
whose  favor  a  judgment  had  been  recovered. 

Third.  Proof  of  the  admissions  and  declarations  of  parties 
is  the  most  unsatisfactory  species  of  evidence,  and  is  always 
scrutinized  and  received  with  caution  as  the  most  dangerous 
evidence  that  can  be  admitted  in  a  court  of  justice  (Malin 
agt.  Malin,  1  Wend.,  625  :  Law  agt.  Merrills,  6  id.,  268). 

fourth.  The  alleged  newly  discovered  evidence  is  cumulative. 
Cumulative  evidence  is  additional  evidence  of  the  same  kind. 
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If  the  newly  discovered  evidence  relates  to  any  fact  proved  or 
contradicted,  whether  bearing  upon  issues  directly  or  collate- 
rally, it  is  cumulative  (Fleming  agt.  Hallenbach,  7  Barb., 
271,  278 ;  Leavy  agt.  Roberts,  2  Hill,  285,  287,  288 ;  Bris- 
bane agt.  Adams,  1  Sandf.,  198  ;  Peck  agt.  Hiler,  30  Barb., 
655,  662). 

Fifth.  Newly  discovered  evidence  which  goes  merely  to 
impeach  the  credit  of  a  former  witness  examined  on  the  trial 
is  not  ground  for  the  granting  of  a  new  trial,  but  in  all  cases 
it  must-relate  to  some  new  fact  upon  \diich  evidence  was  not 
given  on  the  trial  already  had,  and  must  be  so  important  in 
its  nature  as  to  induce  a  belief  that  if  proved  to  the  satisfac- 
tion of  a  jury  it  would  control  their  verdict  {Harrington  agt. 
Bigelaw,  2  Den.,  109;  Williams  agt.  Baldwin,  18  J.  R., 
489;  Hallingworth  agt.  Napier.  2  Cai.,  182;  Quinn  agt. 
Lloyd,  1  Sweeney,  253). 

Sixth.  The  defendants  have  been  guilty  of  laches,  and  no 
excuse  is  shown  for  the  delay  which  their  own  affidavits  set 
forth.  In  all  motions  of  this  nature  it  must  appear  that  the 
evidence  could  not  have  been  with  reasonable  diligence 
obtained  before  the  trial  (Id. ;  Leavy  agt.  Roberts,  2  Hill, 
285  ;  People  agt.  Maries,  2  Park.,  261 ;  8.  C.,  10  How.  P.  R., 
261). 

Seventh.  A  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  will  not  be  heard  without  a  case.  No 
case  was  made  in  this  action,  and  the  reason  why  it  was  not 
served  is  because  it  would  show  that  similar  admissions  were 
alleged  to  have  been  made  by  the  plaintiff  by  other  witnesses, 
and  that  the  'referee  discredited  their  testimony.  But  the 
omission  to  serve  a  case  is  and  ought  to  have  been  fatal  to 
the  defendants'  motion  (1  BurriWs  Prac.,  467;  Anon.,  7 
Wend.,  331 ;  Rapelyea  agt.  Prince,  4  Hill,  125 ;  Rule  41  of 
this  and  supreme  court). 


f 


CHRISTOPHER  FINE,  attorney  and  counsel,  for  the  defend- 
ant. 
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First.  The  order  is  not  appealable.  The  application  was 
for  a  new  trial  on  the  ground  that  the  judgment  had  been 
obtained  by  the  plaintiff  by  means  of  falsehood,  fraud  and  per- 
jury. It  is  not  appealable  to  the  court  of  appeals  (Baldwin 
agt.  The  Mayor,  &c.,  2  Keyes,  287 ;  Lawrence  agt.  Ely,  38 
N.  Y.,  42 ;  The  East  R.  Bank  agt.  Kennedy,  4  Keyes,  279 ; 
Lansing  agt.  Russell,  2  Comst.,  563). 

Second.  The  case  presented  by  the  affidavits  on  the  part  of 
the  defendants,  nine  in  number,  make  it  pre-eminently  just 
that  a  new  trial  should  be  granted  to  the  defendants.  It  is 
not  impeaching  evidence  nor  is  it  cumulative  (Oakley  agt. 
Sears,  1  Abb.  Pr.  [N.  #.],  368 ;  De  Witt  agt.  Klinck,  43  Barb., 
203). 

Third.  Motions  for  new  trials  are  addressed  to  the  discre- 
tion of  the  court,  whether  based  upon  the  weight  of  evidence, 
surprise  or  newly  discovered  evidence,  and  are  liberally  granted 
in  furtherance  of  justice  (Plait  agt.  Munroe,  34  Barb.,  291 ; 
Hoppock  agt.  Stone,  49  id.,  524  ;  Tyler  agt.  Ilornbeck,  48  id., 
197). 

Fourth.  New  trials  have  frequently  been  granted  where 
there  has  been  reason  to  suspect  that  perjury  has  been  com- 
mitted (Morrell  agt.  Kirriball,  1  Greenl.,  322).  In  Thurtell&gt. 
Baumont(Z  JBurr.,1111)  the  court  granted  a  new  trial  on  the 
ground  claimed  by  the  defendant  and  indicated  by  his  affi- 
davits used  on  a  motion,  that  the  whole  story  of  the  plaintiff 
was  a  scheme  of  villany,  supported  by  perjury,  and  the  plain- 
tiff never  dared  to  try  the  cause  again.  Such,  we  claim,  is 
the  case  at  bar  (See  Thurtell  agt.  Baumont,  1  Bing.,  339). 

Fifth.  The  order  granting  a  new  trial  should  be  affirmed, 
because  the  ends  of  justice  will  be  subserved  thereby,  and  the 
plaintiff  cannot  sustain  any  prejudice,, even  in  the  judgment 
which  he  holds  by  the  tenure  and  reward  of  his  perjury. 

By  the  Court,  SEDGWICK,  J. — It  is  the  duty  of  the  general 
term  to  examine  anew  the  questions  of  fact  and  law  that  arose 
upon  the  motion  for  a  new  trial,  and  which  were  granted,  sub- 
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ject  to  certain  conditions  at  the  special  term  (Macy  agt. 
'  Wheeler,  30  N.  Y.  R.,  231). 

Judgment  in  this  action  was  entered  June  11, 1869.  A  new 
trial  was  asked  on  the  ground  of  newly  discovered  evidence, 
and  on  the  further  ground  of  falsehood,  fraud  and  perjury. 
The  motion  was  made  on  an  order  to  show  cause,  granted 
August  17,  1870,  upon  affidavits  sworn  to  on  and  about 
August  15,  1870.  Proceedings  supplementary  to  execution 
for  the  examination  of  the  defendants  were  begun  30th  May, 
1870.  These  fell  through,  and  others  were  instituted  in  July, 
1870,  on  which  adjournments  were  had  until  the  middle  of 
the  next  August,  when  this  motion  was  made. 

The  affidavit  of  the  defendant,  Aaron  Jacobs,  states  that  he 
had  no  information  of  the  'facts  upon  which  the  motion  was 
based  until  13th  March,  1870.  He  delayed  making  the 
motion  until  August.  This  delay  is  not  excused,  and,  when 
considered  in  connection  with  the  facts  that  will  hereafter  be 
examined,  and  that  in  the  intervening  time  supplementary 
proceedings  were  begun  against 'him,  was  itself  cause  for  a 
denial  of  the  motion. 

In  main,  the  facts  on  which  a  new  trial  was  asked  are  stated 
in  the  affidavit  of  Moses  Nelson.  In  the  present  action,  an 
attachment  had  been  levied  upon  individual  property  of  each 
of  the  defendants. 

The  amount  of  Jacob's  property  levied  upon  was  about 
$800  in  value,  and  of  Salhinger's  was  about  $6,000.  Nelson 
became  a  surety  on  an  undertaking  for  the  release  of  Salhin- 
ger's property  from  the  attachment.  The  present  plaintiff 
assigned  to  Mr.  Berry  the  judgment  and  the  cause  of  action 
on  the  undertaking.  The  judgment  being  entered  June  11, 
1869,  then  an  action  in  the  month  of  July,  1869,  was  begun 
by  Berry  against  Moses  Nelson  on  the  undertaking.  In  such 
action  an  attachment  was  issued  against  Nelson.  It  will  not 
be  necessary  and  it  would  take  too  much  time  to  point  to  all 
the  inferences  to  be  drawn  in  this  case.  Most  of  them  are 
suggested  by  a  bare  statement  of  the  facts.  Nelson's  affida- 
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vit  avers  that  in  April,  1868,  defendant,  Salhinger,  asked  him 
to  become  security  on  the  undertaking  to  release  Salhinger's 
goods  from  attachment  in  this  action.  At  first  Nelson 
declined,  but  was  called  upon  by  the  plaintiff,  Woolf,  and  he 
asked  Nelson  to  sign  the  undertaking.  Salhinger  was  the 
brother-in-law  to  Woolf.  Nelson  asked  Woolf  what  the  suit 
and  attachment  meant.  "Woolf  said  that  Nelson  need  not  be 
alarmed,  and  would  run  no  risk  in  signing ;  that  the  attachment 
was  procured  only  to  force  Jacobs  to  release  a  judgment  which 
the  present  defendants  had  obtained  against  Woolf,  which 
had  been  assigned  to  Jacobs,  and  on  which  Jacobs  had  issued  an 
execution  against  Woolf's  real  estate  in  Sullivan  county ;  that 
he,  Woolf,  to  protect  himself,  had  brought  this  action.  Woolf 
then  further  stated,  according  to  Nelson's  affidavit,  with  great 
minuteness,  for  instance,  the  minuteness  a  lawyer  would  use 
in  pleading  in  its  length  and  breadth  and  consequences  a  tort 
committed  by  a  defendant,  the  fraud  he,  Woolf,  had  begun 
and  intended  to  accomplish  in  this  action. 

The  substance  was,  that  Woolf  had  no  cause  of  action 
against  the  defendants.  The  affidavit  alleges  that  Woolf, 
among  other  things,  said  that  he,  "  the  said  Woolf,  was  going 
to  charge  that  the  boxes  or  trunks,  which  he  had  sent  to 
them  with  articles  for  his  own  use  and  accommodation,  con- 
tained merchandise  for  them,  the  said  defendants,  and  that 
they  agreed  to  sell  such  merchandise  for  him ;  but  that,  in 
fact,  he  never  had  shipped  or  sent  to  said  defendants  any 
goods  or  merchandise,  and  that  they  had  never  received  any 
goods  or  merchandise  from  him,  or  promised  to  sell  any  for 
him ;  but  that  he  had  commenced  a  suit  for  such  made-up 
claim,  and  had  sworn  out  an  attachment  against  the  defend- 
ants under  the  mere  pretense  that  they  were  about  to  dispose 
of  their  property  to  defraud  creditors ;  and  that,  under  such 
attachment,  he  had  taken  the  goods  of  the  defendant  for 
goods  which  he  claimed  belonged  to  the  defendants ;"  that 
he  knew  this  would  force  an  immediate  settlement  with 
Jacobs,  that  this  action  would  never  be  tried,  and  that 
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Nelson  could  safely  sign  the  undertaking  for  Salhinger,  and 
he  would  never  hear  anything  more  about  the  action. 

The  property  owned  by  Jacobs,  that  had  been  attached, 
was  about  in  value  $800,  of  Salhinger's,  $6,000.  This  is 
stated  again  to  bring  it  in  connection  with  Woolf 's  alleged 
conversation. 

But  it  is  impossible,  within  the  limits  made  for  this  decision, 
to  disentangle  such  a  garbled  mass  of  conflict. 

Nelson,  although  he  had  thus  been  clearly,  explicitly  and 
deliberately  put  in  possession  of  this  scheme  of  fraud  and 
perjury,  seems,  by  the  general  effect  of  his  affidavit,  not  to 
have  appreciated  it ;  and  he  directly  says,  in  an  earlier  part 
of  his  affidavit,  that  he  had  become  security  on  the  under- 
taking. 

"  On  an  attachment,  sworn  out  as  deponent  verily  believes 
falsely,  sworn  out  by  the  said  plaintiff  against  the  said  defend- 
ants, on  the,  as  the  deponent  now  verily  believes,  false  and 
fraudulent  charge  that  the  said  defendants  were  about  to  dis- 
pose of  their  property  to  defraud  creditors." 

The  affidavit  goes  on  to  state  that,  on  having  this  talk, 
Woolf  asked  Nelson  to  go  with  him  to  his  lawyer,  "  saying 
that  deponent  would  then  learn  the  facts  to  be  as  he,  said 
Woolf,  stated  them  to  deponent." 

That  is,  in  substance,  that  if  he  (Nelson)  would  not  believe 
from  Woolf's  own  statement  what  a  rascal  he  was,  his  counsel 
would  tell  him  facts  that  would  convince  him.  By  the  affi- 
davit the  lawyer  had  not  the  slightest  hesitation  in  demon- 
strating Woolf's  rascality,  and  in  admitting  his  equal 
depravity ;  and  that,  too,  in  the  presence  of  another  witness 
(Gustave  Nelson),  who  had  been  taken  there  by  Moses 
Nelson.  Gustave  Nelson  is  not  stated  to  have  been  called 
there  in  the  interest  of  anybody,  or  for  any  special  purpose. 
Woolf  and  his  counsel  had  no  fear  of  him ;  for  "  the  said 
Woolf  repeated  to  this  deponent,  in  the  presence  of  his  said 
attorney,  Mr.  Smith,  everything  that  is  above  stated,  and 
that  the  said  Mr.  Smith  affirmed  the  truth  thereof;  but  said 
VOL.  XLV  52 
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that  his  expenses  and  the  sheriff's  expenses,  amounting  to 
$500  on  the  said  attachment  against  the  said  defendants,  on 
which  the  Salhiuger's  goods  had  been  taken,  must  be  paid 
before  the  goods  could  be  released,  and  that  if  that  money 
was  paid  to  him  the  goods  would  be  released,"  and  the 
action  would  never  be  carried  any  further;  that  Nelson 
could  safely  sign  the  undertaking  and  would  run  no  risk; 
that  the  said  Woolf  only  wanted  to  use  the  action  that  time 
for  the  purpose  of  compelling  the  defendant  Aaron  Jacobs  to 
release  Woolf  from  the  judgment  of  $4,875. 

It  is  also  presented  by  the  affidavit  for  our  belief  that  all 
this  was  said  in  the  further  hearing  and  presence  of  Mrs. 
Woolf,  the  wife  of  the  plaintiff  and  sister  of  Salhinger;  and, 
further,  that  she,  before  the  lawyer  and  the  two  Nelsons, 
"upbraided  her  husband  for  bringing  said  action,  and  for 
falsely  swearing  out  said  attachment."  She  never,  however, 
seems  to  have  tried  to  stop  the  wrong  she  reproached  her 
husband  with,  by  conveying  information  of  it,  and  the  means 
of  proving  it  to  her  brother. 

This  seems  to  have  led  Moses  Nelson  to  suspect  that  there 
was  something  wrong  and  he  believed  what  they  said,  for  he 
swears  that  he,  "believing  the  statements  of  said  plaintiff  and 
his  said  wife  and  attorney,  signed  the  said  undertaking." 
"And  this  deponent  also,  then  and  there  and  at  the  request 
of  the  said  plaintiff  and  on  his  promise  to  refund  the  same, 
pay  to  his  said  plaintiff's  said  attorney,  Mr.  Smith,  the  sum 
of  $500,  and  was  then  again  informed  that  that  would  be  the 
last  he,  this  deponent,  would  ever  hear  of  said  action." 

The  plaintiff  must  have  had  remarkable  influence  over 
Moses  Nelson.  He  had  refused  to  sign  the  undertaking  at 
Salhinger's  own  request,  yet  he  yielded  to  the  force  of  the 
considerations  presented  by  Nelson,  that  he,  Woolf,  had 
brought  the  action  in  fraud  and  sustained  it  by  perjury,  and 
as  it  could  come  to  nothing,  he,  Nelson,  had  but  become  liable 
in  the  sum  of  $5,000,  and  besides  lent  him,  Woolf,  in  cash. 
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At  the  end  of  the  affidavit  one  sentence  is  added  as  a  sub- 
ject which  indeed  calls  for  explanation,  and  this  sentence 
discredits  all  the  rest. 

It  is,  that  the  deponent  never  informed  the  defendants 
hereof  until  within  the  last  few  months,  that  is,  from  April,, 
1868,  to  March,  1870.  Not  only  was  he  not  moved  by  good 
nature  or  something  better  to  at  once  take  very  little  trouble 
to  seek  out  Jacobs  or  Salhinger,  or  to  send  either  a  message 
to  let  them  know  how  things  stood,  but  he  did  riot  do  so 
much  even  to  protect  himself  against  his  contingent  liability 
on  the  undertaking. 

Woolf's  statements  did  not  create  any  surprise  in  him,  for 
he  did  not,  it  seems,  remonstrate  with  Woolf  or  express  any 
sympathy  with  Mrs.  Woolf's  sound  feeling  on  the  subject. 
Perhaps  it  is  more  remarkable  that  he  never  tried  to  get  his 
$500  back  from  any  one. 

But  the  affidavit  states  that,  supposing  the  action  had  been 
abandoned,  he  gave  the  same  no  attention  until  after  judg- 
ment was  entered,  and  when,  in  the  next  month  of  July,  1869, 
an  action  was  brought  against  himself  on  the  undertaking  by 
Mr.  Berry. 

His  answer  in  that  action  will  be  hereafter  referred  to. 
Even  this  did  not  put  him  to  communicate  his  knowledge  to 
Jacobs  or  Salhinger. 

After  this  time  he  says  he  several  times  reminded  Woolf 
of  what  he  had  told  him  about  having  no  claim,  &c.,  on  which 
occasions  Woolf  said  he  was  sorry  he  ever  commenced  the 
action,  but  he  was  compelled  to  go  on  by  his  attorney  and  to 
swear  to  the  claim,  and  have  his  children  do  so. 

Besides,  at  various  times  after  the  arguing  of  the  under- 
taking, Woolf  had  asked  Nelson  to  intercede  with  Jacobs  to 
have  him  release  Woolf  from  the  judgment  against  him, 
"but  that  this  deponent,  not  being  intimate  or  on  friendly 
terms  with  said  Jacobs,  refused  to  have  anything  to  say  to 
him."  And  he  says  he  never  did  see  Jacobs  even  after  the 
action  was  brought  against  himself,  although  clearly  it  was  a 
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matter  of  great,  interest  to  him  that  Jacobs  or  Salhinger 
should  know  what  would  suffice  to  prevent  judgment  being 
had  against  them,  or  to  set  it  aside,  if  obtained. 

Nelson  further  swears  that  Woolf  made  the  original  state- 
ments to  him  at  his  pJace  of  business  in  Delancey  street,  in 
the  presence  of  Gustave  Nelson,  Joshua  Singer  and  Frank 
Coffer.  Woolf  did  not  hesitate  to  admit  and  describe,  with 
great  clearness,  his  villany  before  these  three. 

As  might  have  been  anticipated,  Nelson's  answer  in  Berry 
against  himself  is  the  antipodes  of  his  affidavit.  In  that 
answer,  first,  he  said  that  Woolf  was  the  real  party  in  inte- 
rest. He  then  "  admits  that,  at  the  solicitation  of  the  said 
Julius  G.  Salhinger,"  "  he  did,  under  the  circumstances  here- 
inafter stated,"  execute  the  undertaking. 

These  circumstances,  as  afterwards  stated,  do  not  include 
and  they  are  not  consistent  with  those  stated  in  his  affidavit. 

The  answer  proceeds  to  allege  that  he  was  induced  to  sign 
the  undertaking  by  Woolf  s  representations  to  him,  "  that 
the  same  was  obligatory  only  on  him,  the  said  defendant,  and 
for .  the  due  appearance  of  the  said  Aaron  Jacobs  and  Julius 
G.  Salhinger  in  the  said  action,"  and  that,  confiding  in  such 
representations,  he  executed  the  undertaking. 

The  answer  immediately  goes  on  to  say  that  the  action 
ought  not  to  be  maintained,  because  that  the  said  Julius  G. 
Salhinger,  colluding  with  Woolf  and  Woolf's  agent,  did  pay 
to  Woolf's  agent  "  the  sum  of  $500  to  procure  him  to  accept, 
pass  and  receive  the  said  undertaking;  and  thereupon  the 
agent  of  the  said  plaintiff's  assignor  (Woolf),  to  secure  the 
payment  of  the  said  sum  of  $500  to  be  paid  to  him  by  said 
Salhinger,  did,  with  the  knowledge  and  assent  of  the  said 
plaintiff's  assignor,  induce  this  defendant  to  execute  the  said 
alleged  undertaking  knowingly,  and  represented  to  him,  the 
said  defendant,"  that  he  would  become  liable  on  the  under- 
taking only  for  the  personal  appearance  of  Jacobs  and  Sal- 
hinger, and  these  representations  induced  him  to  sign  the 
undertaking,  "  and,  therefore,  the  said  Salhinger  paid  to  the 
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One  of  the  concluding  averments  is,  that  Woolf  had  received 
from  Jacobs  and  Salhinger  $1,100  on  account  of  the  under- 
taking. This  furnishes  another  occasion  to  point  to  the 
incredible  assertion  of  Nelson,  that,  the  circumstances  con 
tained  in  the  affidavit  being  true,  he  never  sought  Jacobs  or 
Salhinger,  even  in  his  own  interest,  until  a  few  months  before 
August  15,  1870. 

A  statement  of  the  contents  of  this  answer  is  sufficient ;  it 
would  be  a  waste  of  time  to  comment  on  them.  The  disa- 
greeable details  of  the  case  would  not  have  had  the  attention 
that  has  been  given  to  them  if  the  court  below  had  not  taken 
a  view  from  a  different  position ;  and  it  is  proper  to  justify, 
at  length,  the  reversal  of  the  order  appealed  from.  The  unu- 
sually rigorous  conditions  imposed  upon  granting  the  order, 
probably  indicates  the  view  of  the  merits  of  the  case  held  by 
the  learned  judge  who  made  it.  Enough  has  been  said  to 
show  that  the  motion  for  a  new  trial  should  have  been  denied. 

It  is  not  important  to  look,  except  generally,  at  the  further 
affidavits  presented  in  support  of  the  motion.  Three  of  these 
affidavits  are  by  persons  in  whose  presence  and  hearing  Woolf 
was  alleged  by  Nelson  to  have  unfolded,  with  much  detail, 
his  actual  and  intended  fraud  and  perjury. 

Another  of  the  affidavits  alleged  that  Woolf  tried  Jo  suborn 
the  deponent  to  swear  falsely  in  this  action,  Woolf  at  the 
same  time  stating  with  great  exactness  the  nature  of  the  fraud 
in  the  same  terms  as  are  set  forth  in  the  other  affidavits. 
Another  affidavit,  signed  by  one  who  makes  his  mark,  states 
that  he  was  called  upon  by  Woolf,  who,  as  to  all  the  other 
persons  making  affidavits,  described  to  him  with  much  care 
what  the  fraud  was  and  why  and  how  he  undertook  it,  and 
then  requested  him  to  become  his  surety  on  the  undertaking 
to  procure  the  attachment.  He  declined  so  to  become,  and 
then  Woolf  consulted  him  as  to  whether  he  thought  Mr. 
Bernstein  would  if  he  paid  him  for  his  trouble.  Woolf  went 
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out  and  brought  Mr.  Solomon  Bernstein  to  the  deponent's 
store  and  stated  to  him  all  that  he  had  stated  to  deponent. 
Mr.  Bernstein  said  he  disapproved  of  any  of  such  proceed- 
ings and  would  not  become  security.  Mr.  Solomon  Bernstein, 
who  gives  no  residence  in  his  affidavit,  says  in  it  that  he  has 
read  the  foregoing  affidavit  and  that  its  statements  are  true. 
Lastly,  as  if  to  make  assurance  doubly  sure,  Mrs.  Fannie 
Nelson,  wife  of  Moses  Nelson,  swears  that  she  was  at  her 
husband's  store  in  Delancey  street  at  the  interview  between 
Woolf  and  her  husband,  at  which,  by  the  other  affidavits,  it 
is  said  that  Grustave  Nelson,  Joshua  Singer  and  Frank  Coffer 
were  present,  and  she  says  she  heard  Woolf  say  all  her  hus- 
band swears  he  heard  him  say.  Mrs.  Nelson  had  not  been 
named  by  any  one  else  as  being  present  on  that  occasion. 

Mrs.  Nelson  was  the  eighth  witness,  who,  in  April,  1868, 
knew  from  Woolf  himself,  circumstantially,  the  fraud  he 
meant  to  commit  against  Salhinger,  his  brother-in-law,  and 
Jacobs ;  yet,  from  that  time  until  March,  1870,  at  the  ear- 
liest, no  one  of  these  witnesses  had  conscience  enough  or 
kindness  enough  to,  in  some  way,  let  the  deponents  learn  the 
facts,  nor  what  would  be  as  improbable  had  chance  taken 
some  rumors  of  the  facts  to  the  defendants,  unless  the  eight 
stopped  their  mouths  tighter  than  did  ever  any  other  eight 
persons  in  possession  of  a  secret  and  a  scandal,  and  without 
a  duty  t<j  keep  still,  but  with  a  duty  to  speak  out,  in  the 
course  of  these  two  years  hundreds  would  have  known  all 
about  it,  and  the  eight  would  not  have  reappeared  for  the 
first  time  and  altogether,  just  when  supplementary  proceed- 
ings had  reached  an  actual  point. 

These  affidavits  have  the  effect  of  increasing  the  original 
improbability  of  Nelson's  statement,  until  it  gets  the  strength 
of  a  moral  demonstration  that  the  testimony  is  untrue. 

It  would  be  a  waste  of  time  to  look  at  the  opposing  affida- 
vits and  papers  to  see  what  additional  reasons  they  give  for 
discrediting  the  affidavits  in  support  of  the  motion. 

It  is  to  be  hoped  that  this  is  an  isolated  case  of  the  kind. 
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It  cannot  be  believed  that  there  are  numbers  or  groups  of 
men  in  our  society  who  are  willing  to  face  the  day,  in  a  court, 
and  by  agreement  to  give  on  their  oaths  false  testimony  that 
has  not,  to  support  it,  even  plausibility. 

But  it  does  not  need  to  be  repeated  to  remind  courts  that 
the  law  should  be  sternly  enforced  against  such  combinations, 
whether  they  are  for  plaintiffs  or  for  defendants. 

There  were  technical  grounds  urged  on  the  argument,  both 
for  and  against  the  reversal  of  the  order  below.  This  is  a 
case  which  should  be  decided  on  the  merits. 

The  order  appealed  from  should  be  reversed  with  costs. 

McCuisTN  and  FKEEDHAN,  JJ.,  concur. 
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N.  Y.  COMMON  PLEAS. 

HENRY  THORNTON  et  al.  agt.  THE  ST.  PAUL  AND  CHICAGO 
RAILWAY  COMPANY  et  al. 

An  agreement  to  secure,  by  pledge  or  mortgage,  will  be  enforced  in  equity. 
All  persons  taking  the  property  agreed  to  be  given  as  such  security  take  it 

impressed  with  the  trust. 
All  such  persons  are  proper  parties  to  an  action  to  enforce  such  trust, 

although  they  may  have  taken  the  property  in  different  parcels  under 

separate  and  distinct  contracts. 
Where  one  of  the  plaintiffs  was  a  resident  of  the  city  of  New  York,  where 

one  of  the  agreements  was  to  have  been  performed, — Held,  that  this 

court  has  jurisdiction  of  the  action. 

APPEAL  from  an  order  overruling  demurrer. 
F.  N.  BANGS,  for  appellant. 

First.  The  complaint  states  more  than  one  cause  of  action. 

1.  From  fols.  5  to  58  it  states  the  making  of  certain  agree- 
ments with  the  St.  Paul  and  Chicago  Railway  Company, 
which,  it  says,  are  as  yet  unperformed  by  that  company,  and 
on  which  it  is  alleged  there  exists  an  indebtedness  of 
'$105,000  in  currency  and  3,000  shares  of  stock.  Then  it 
alleges  that  the  Minnesota  Railway  Construction  Company 
assumed  these  contracts  and  indebtedness.  Then  it  alleges 
that  the  Milwaukie  and  St.  Paul  Railway  Company  assumed 
this  indebtedness.  Then  it  demands  judgment  against  all 
the  defendants  for  the  amount  of  this  indebtedness.  Thus 
it  is  evident  that  the  complaint  contains  and  was  intended 
to  contain  an  entire  series  of  averments,  constituting  by 
themselves  one  cause  of  action  against  all  the  defendants, 
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arising  upon  express  written  contracts,  which  the  defendants 
are  alleged  not  to  have  performed. 

2.  At  fol.  60  it  is  alleged  that  the  plaintiffs  are  stockholders 
in  the  St.  Paul  and  Chicago  Railway  Company  and   own 
3,000  shares  of  its  capital  stock.     Then  it  is  alleged  that 
the  defendants,  with  "  intent  to  make  way  with  the  plaintiffs' 
property, have  combined, conspired  and  contracted  together" 
to  surrender  the  property  of  the  St.  Paul  and  Chicago  Kail- 
way  Company  to  the  Milwaukie  and  St.  Paul  Railway  Com- 
pany.    Then  it  alleges   that  "said  parties  combined,  con- 
spired  and   confederated  to  make   a  pretended   agreement 
to  convey  to  the  Minnesota  Railway  Construction  Company 
the  property  of  the  St.  Paul  and  Chicago  Railway  Company, 
which  contract  was  wrongfully  made  in  fraud  of  plaintiffs' 
rights."     At  fol.  77  the  plaintiffs  ask  judgment,  declaring 
these  transfers  void,  and  they  bring  suit  on  behalf  of  them- 
selves and  all  others  similarly  situated. 

3.  Thus  a  cause  of  action  in  favor  of  the  plaintiffs,  as  cre- 
ditors, being  a  cause  of  action  in  which  the  plaintiffs  alone  are 
interested,  and  which  they  hold  in  their  own  right,  is  united 
with  a  cause  of  action  in  which  others  are  interested,  and 
which  the  plaintiffs  can  maintain  only  as  representatives. 

Second.  The  causes  of  action  thus  joined  in  the  complaint 
cannot  be  joined  under  section  167  of  the  Code ;  *.  <?.,  a  cause 
of  action  to  recover  money  and  property  due  upon  an  express 
contract  cannot  be  joined  with  a  cause  of  action  for  combining 
and  conspiring  to  deprive  the  plaintiff  of  his  property,  and 
the  property  of  others  on  whose  behalf  he  sues.  These  do 
not  belong  to  the  classification  of  "  contracts  express  or 
implied,"  nor  any  other  classification  expressed  in  section  167. 
They  do  not  arise  out  of  the  same  transaction,  nor  are  they 
connected  with  the  same  subject  of  action. 

Third.  The  causes  of  action  united  in  this  complaint  are 

inconsistent  with  each  other.     The  plaintiffs,  as  creditors  of 

the   St.  Paul   and   Chicago   Railway  Company,  bring  suit 

against  the  Milwaukie  and  St.  Paul  Railway  Company  upon 
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the  express  assumption  of  the  debt,  and  at  the  same  time 
bring  suit  to  set  aside  the  contract  of  which  the  alleged 
assumption  of  the  debt  was  a  part. 

Fourth.  So  much  of  the  complaint  as  alleges  that  the 
plaintiffs  are  stockholders  of  the  St.  Paul  and  Chicago  Com- 
pany, and  as  alleges  that  the  Minnesota  Railway  Construction 
Company  intends  to  misappropriate  lands  granted  to  the  St. 
Paul  and  Chicago  Company,  is  evidently  intended  to  state  a 
cause  of  action  against  the  Minnesota  Railway  Construction 
Company  alone ;  and  a  cause  of  action  against  'that  company 
alone  cannot,  under  section  16Y  of  the  Code,  be  joined  with 
causes  of  action  against  the  other  defendants. 

Fifth.  So  far  as  the  complaint  alleges  an  intended  appro- 
priation by  the  Minnesota  Railway  Construction  Company 
of  lands  granted  to  the  St.  Paul  and  Chicago  Railway 
Company,  that  cause  of  action  is  without  merits.  No  facts 
are  stated  showing  that  such  intended  appropriation  is 
wrongful. 

-  Sixth.  A  cause  of  action  in  favor  of  the  plaintiifs  alone,  in 
their  own  right,  cannot  be  united  with  a  cause  of  action  in 
their  favor  as  representatives  of  a  class. 

Seventh.  If  this  suit  is  not  brought  by  the  plaintiffs  as 
stockholders,  but  only  as  creditors  of  the  St.  Paul  and  Chi- 
cago Railway  Company,  then  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  the 
defendants  for  a  fraudulent  disposition  of  the  property  of  that 
company.  Creditors  at  large  have  no  specific  lien  upon  or 
interest  in  the  property  of  their  debtor,  and,  before  judgment 
in  their  favor  as  creditors,  have  no  right  by  action  to  pursue 
the  debtor's  property  in  the  hands  of  other  persons,  nor  can 
they  even  do  so  after  judgment  without  showing  that  the  col- 
lection of  their  judgment  is  prevented  by  the  obstruction  com- 
plained of. 

Eighth.  The  defendants  were  entitled  to  judgment  on  the 
demurrers,  and  the  order  appealed  from  should  be  reversed. 
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ADDITIONAL  POINTS  FOE  APPELLANTS. 

I.  The  proposition  is  conceded  to  be,  within  certain  limits, 
true,  that  a  legal  cause  of  action  may  be  united  with  an  equi- 
table cause  of  action.     But, 

II.  This  is  not  a  case  in  which  the  plaintiffs  are  entitled  to 
the  benefit  of  that  rule.     Such  causes  of  action  may  be  united 
for  the  purpose  of  mutual  support,  but  not  for  the  purpose  of 
mutual  destruction.     A  plaintiff  cannot  enforce  a  contract  in 
the  same  action  in  which  he  seeks  to  nullify  it. 

1.  Can  I  bring  an  action  against  A.  to  recover  the  amount 
of  his  note  given  on  the  purchase  of  land  by  him  from  me, 
and  at  the  same  time,  in  the  same  complaint,  allege  that  he 
defrauded  me  out  of  the  land,  and  ask  judgment  for  a  recon- 
veyance ? 

2.  Can  I  bring  an  action  against  A.  and  B.  to  compel  B.  to 
pay  A.'s  note,  which  B.  assumed  to  pay  in  consideration  of  a 
transfer  of  land  from  A.  to  B.,  and  can  I  at  the  same  time  as 
a  judgment  creditor  of  A.,  and  on  behalf  of  myself  and  all 
other  creditors  of  A.,  unite  in  the  same  complaint  a  cause  of 
action  to  set  aside  the  conveyance  from  A.  to  B.  ? 

3.  If  I  can,  there  would  be  two  inconsistent  judgments  in 
the  same  suit. 

4.  Here  the  plaintiffs,  as  creditors,  want  the  benefit  of  con- 
tracts made  with  the  St.  Paul  and  Chicago  Company  by  the 
Milwaukie  and  St.  Paul  Company.     At  the  same  time,  as 
stockholders,  the  plaintiffs,  on  behalf  of  themselves  and  all 
other  stockholders,  want  to  set  aside  and  rescind  the  contract 
of  which,  as  creditors,  they  claim  the  benefit. 

D.  M.  PoKTER,/br  respondent. 

The  plaintiffs  contracted  with  the  St.  Paul  and  Chicago 
Railway  Company  to  build  its  road.  The  plaintiffs,  prior  to 
December  31st,  1867,  had  expended  $105,000  under  the  con- 
tract in  building  the  road.  Thereupon  the  parties  canceled 
the  first  agreement,  and  the  St.  Paul  'and  Chicago  Eailway 
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Company  agreed  to  pay  the  plaintiffs  said  $105,000  and  inte- 
rest, and  as  security  to  deliver  to  the  plaintiffs  $140,000  of  the 
bonds  of  said  company.  An  additional  contract  was  made  for 
the  sale  and  delivery  of  a  quantity  of  railroad  iron  ;  that  said 
railway  company  afterwards  waived  performance  of  said  con- 
tract, and  agreed  to  deliver  to  the  plaintiffs  $300,000  of  the  capi- 
tal stock  of  said  railway ;  that  the  plaintiffs  own  said  $300,000 
of  the  capital  stock  of  said  railway  company.  The  contract  pro- 
vided that  the  plaintiffs  alone  should  control  the  road,  and 
that  they  should  be  stockholders  under  and  by  virtue  of  said 
contract ;  that  afterwards  the  Minnesota  Railway  Construction 
Company  took  a  transfer  of  all  the  lands,  stock  and  bonds  of 
said  railway  company,  including  the  plaintiffs',  and  assumed 
and  agreed  to  pay  the  plaintiffs'  claim,  and  deliver  the  stock 
upon  the  trust  so  to  do  /  that  the  Milwaukie  and  St.  Paul 
Railway  Company  also  made  a  similar  agreement  with  the 
Construction  Company  upon  a  similar  trust,  but  did  not 
receive  the  land ;  that  said  contracts  and  transfers  were  wrong- 
fully and  fraudulently  made. 

In  other  words,  facts  are  set  out  making  the  defendants 
liable  to  the  plaintiffs,  as  trustees,  to  perform  said  contracts 
between  the  plaintiffs  and  the  St.  Paul  and  Chicago  Railway 
Company,  the  transfer  of  our  bonds  and  stock ;  and  the  facts 
under  which  the  transfers  were  made,  make  the  transfers  and 
contracts  between  the  defendants  void  as  to  the  plaintiffs,  and 
the  defendants  have  our  security  for  our  money  and  stock, 
and  one  of  the  plaintiffs  is  a  resident  of  the  city  of  New  York. 

I.  One  of  the  plaintiffs  being  a  resident  of  this  city,  the 
cause  of  action  having  arisen  here,  i.  <?.,  is  to  be  performed 
here,  the  action  is  maintainable  in  this  court  (Laws  1873, 
chap.  239 ;  Murray  agt.  Vanderbilt,  39  Barb.)  140 ;  Abbott 
agt.  Hard  Rubber  Co.,  33  id.,  578). 

The  action  is  not  brought  to  interfere  with  the  franchise 
of  a  foreign  corporation,  but  to  enforce  a  right  disconnected 
with  such  franchise. 

The  demurrer  is  a  joint  one,  and  it  is  conceded  there  is  a 
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good  cause  of  action  against  the  St.  Paul  and  Chicago  Kail- 
way  Company.  The  demurrer  must  be  overruled  (Stuyvesant 
agt.  The  Mayor,  11  Paige,  415  ;  The  People  agt.  The  Mayor, 
28  Barb.,  240). 

"  If  there  is  one  good  cause  of  action  stated  in  the  com- 
plaint, the  demurrer  must  be  overruled.  If  the  complaint  is 
not  definite  and  certain,  the  remedy  is  not  by  demurrer,  but 
by  application  under  section  160  of  the  Code "  (Hale  agt. 
The  Omaha  Nat.  Bank,  49  N.  Y.,  626). 

Equity  will  consider  that  done  which  ought  to  have  been 
done  (1  Story 's  Eq.,  §  64 ;  Crary  agt.  Leslie,  3  Wheat.,  578). 

This  action  is  brought  for  the  specific  performance  of  the 
contract  to  deliver  bonds  as  security  which  a  court  of  equity 
will  always  enforce  (Hale  agt.  Omaha  Nat.  Bank,  supra ; 
Story's  Equity  §§  TIT,  T24,  T24  a). 

All  of  the  defendants  are  liable  to  the  plaintiffs  for  the 
sum  secured,  and  are  necessary  parties  to  foreclose  the  secu- 
rity (Story's  Eq.,  1044). 

The  facts  are  stated  as  they  are,  and  as  they  can  only  be 
proved  in  the  facts  making  up  the  transactions;  and  the 
fraudulent  combinations  are  stated  as  they  occurred,  and  they 
make  one  good  cause  of  action ;  and  equity  having  acquired 
jurisdiction,  and  having  all  of  the  parties  before  it,  will 
administer  complete  and  full  relief  upon  all  the  facts,  although 
some  of  the  relief  may  be  such  as  could,  standing  alone,  only 
be  administered  in  a  court  of  law  (RatJibone  agt.  Warren,  10 
Johns.,  58T;  Miller  agt.  McCan,  T  Paige,  451;  Story's  Eq., 
§  64 ;  Frost  agt.  MyricTc,  1  Barb.,  362). 

The  defendants  received  the  bonds  and  stock,  with  notice 
of  the  plaintiffs'  lien,  and  consequently  hold  the  property  in 
trust,  and  the  contracts  between  the  defendants  are  void  as 
to  the  plaintiffs  (Abbott  agt.  Hard  Rubber  Co.,  supra  ;  Bangs 
agt.  Blue  Ridge  R.  R.  Co.,  MSS. ;  Tiffany  &  Bullard 
on  Trusts,  105 ;  Story's  Eq.,  §§  1044,  1039  to  1058,  T92, 
1212). 

The  plaintiffs  are  entitled  to  have  their  bonds  arid  stock 
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restored  or  their  proceeds  (Tiffany  c&  JSullard  on  Trusts, 
198 ;  Colt  agt.  Lansing,  9  Caw.,  330). 

All  of  the  allegations  in  the  complaint  are  transactions  con- 
nected with  the  same  subject  of  action  (§  167  of  the 
Code,  subdivision  1),  to  wit,  a  conspiracy  and  fraud,  and  even 
if  not  stated  separately,  is  not  ground  for  demurrer  (Bass 
agt  Comstock,  38  N.  Y.,  21). 

Even  alleging  fraud  in  any  action  on  contract  does  not 
make  it  an  improper  joinder  (Campbell  agt.  Wright,  21  How., 
9),  and  if  either  cause  of  action  is  well  pleaded  a  demurrer  is 
improper.  The  parties  need  not  all  be  equally  aifected  (  Ver- 
maule  agt.  Seek,  15  How.,  333).  Equity  having  the  parties 
before  it,  will  make  a  proper  judgment. 

A  history  of  the  transactions  is  only  given.  A  complaint 
may  be  obnoxious  to  a  motion  and  not  demurrable.  Stating 
several  grounds  of  complaint  is  not  necessarily  stating  several 
causes  of  action  (Durant  agt.  Gardner,  10  Abb.  \_O.  &],  445). 
Even  several  causes  of  action  may  be  stated  as  one  and  not  be 
obnoxious  to  a  demurrer  (Longworthy  agt.  Knapp^  4  Abb.  [0. 
/&],  115 ;  Adams  agt.  Holly,  12  How.,  329). 

No  stockholder  has  made  himself  a  party.  Consequently 
the  plaintiff  is  the  only  party  plaintiff,  and  inasmuch  as  the 
misconduct  of  the  defendants  has  made  an  action  necessary, 
the  court  can  and  will  determine  the  equities  of  all  the  parties 
before  it  (Rathbone  agt.  Warren ;  Miller  agt.  McLean ;  frost 
agt.  Myrick,  supra). 

The  order  should  be  affirmed,  with  costs. 

ADDITIONAL  POINTS  FOR  RESPONDENTS. 

I.  The  contracts  out  of  which  our  cause  of  action  arises  are 
set  out  in  the  complaint,  and  nothing  more.  These  contracts 
are  the  basis  of  our  action,  and  the  whole  of  it. 

The  respondents  cannot  set  out  any  legal  cause  of  action 
underlie  contracts  except  the  contracts  themselves.  Neither 
can  they  set  out  any  equitable  cause  of  action  except  the  con- 
tracts themselves.  This  is  all  that  has  been  done,  leaving  to 
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the  court  what  kind  of  relief  shall  be  given  upon  or  under 
the  contracts ;  consequently,  there  is  but  one  cause  or  class  of 
action  stated  in  the  complaint.  A  demurrer  is  not  the  proper 
manner  to  compel  a  party  to  an  election  of  remedies ;  that  can 
only  be  done  by  motion,  nor  can  it  be  compelled  in  this 
action,  because  we  set  out  our  contracts,  and  ask  the  court  to 
adjudge  what  our  rights  are ;  that  the  $140,000  of  bonds  were 
to  be  delivered  to  respondents  as- security,  where  it  is  dis- 
tinctly stated  in  the  contract  they  are  to  be  placed  as  "  col- 
lateral" 

It  is  also  insisted  that  the  stock  was  retained  by  the  defend- 
ants as  security  and  in  trust  for  the  respondents.  The  whole 
assets  were  placed  in  Mr.  Rice's  custody  as  security  for  our 
mdney,  stock  and  bonds.  The  whole  complaint  is  to  be  taken 
together,  and  the  averment  that  they  owned  the  stock  is  no 
more  than  averring  the  legal  effect  of  what  is  stated.  It  is 
expressly  stated  that,  with  the  assent  of  all  the  parties,  the 
stock  and  bonds  were  placed  in  the  hands  of  Mr.  Rice,  as 
trustee,  to  deliver  to  the  plaintiffs,  and  as  security,  i.  e.,  to 
pay  the  plaintiffs,  and  he  never  gave  them  over;  that  the 
respondents'  stock  and  bonds  went  into  the  possession  of  the 
Minnesota  Railway  Construction  Company,  and  that  all  of  * 
the  other  appellants  (defendants)  took  the  bonds  and  stock 
upon  notice  of  the  trust,  but  in  addition  that  they  expressly 
'agreed  to  perform  the  trust. 

What  the  appellants  claim  as  setting  up  a  legal  and  equi- 
table cause  of  action  is  not  such,  because  it  is  only  stating 
what  the  transaction  was,  and  the  whole  of  what  was  said 
and  done.  The  complaint  does  not  state  a  separate  legal  and 
a  separate  equitable  cause  of  action,  but  one  cause  of  action. 

There  would  be  a  variance  on  the  trial  if  all  the  contracts 
were  not  set  out. 

The  respondents  are  entitled  to  have  either  their  bonds 
and  stock  upon  the  validity  of  the  contracts  and  the  appellants' 
agreement  to  perform,  or  else  because  they  are  void. 

If  the  defendants  have  placed  themselves  in  such  a  position 
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that  a  statement  of  the  facts  would  entitle  the  respondents  to 
a  judgment  upon  an  affirmance  of  the  contracts,  or  because 
they  are  void,  a  demurrer  cannot  compel  an  election,  inas- 
much as  only  one  cause  of  action  is  stated,  i.  e.,  one  instru- 
ment, as  modified  by  the  subsequent  contracts,  is  the  basis  of 
the  action. 

It  is  error  to  say  that  the  respondents  ask  relief  as  upon  an 
affirmance  and  avoidance  of  the  appellants'  transactions. 
These  transactions  are  only  one  cause  of  action,  although  the 
plaintiffs  may  be  entitled  to  either  legal  or  equitable  relief 
(Stevenson  agt.  Buxton,  15  Abb.,  352 ;  Sheehan  agt.  Hamil- 
ton, 2  Keyes,  304 ;  The  N.  T.  Ice  Co.  agt.  The  N.  W.  Ins. 
Co.,  19  N.  T.,  357 ;  Wandle  agt.  Tierney,  5  Duer,  661 ; 
Barlow  agt.  Scott,  24  N.  Y.,  40 ;  Armitage  agt.  Pulver,  37 
id.,  494).  The  prayer  to  the  complaint  is  not  the  subject  of 
demurrer  (Hall  agt.  Hall,  38  How.,  97 ;  Moses  agt.  Walker, 
2  Hilt.,  536 ;  Myer  agt.  Van  Collum,  28  Barb.,  230  ;  Andrews 
agt.  Sha/er,  12  How.,  443). 

It  is  an  old  head  of  equity  that  chancery,  having  acquired 
jurisdiction,  will  adjudge  the  whole  subject-matter  between 
all  the  parties.  Again,  the  parties,  plaintiffs  or  defendants, 
need  not  have  equal  interests  in  a  cause  of  action  affecting  all 
(  Vermeule  agt.  Beck,  15  How.,  333). 

But  the  plaintiffs  are  the  sole  parties  plaintiffs,  and  they 
are  entitled  to  have  their  bonds  and  stock  restored  to  them ; 
and  whether  any  other  judgment  can  be  given  is  immaterial. 
That  is  a  good  cause  of  action,  and,  as  before  shown,  is  based 
upon  one  contract  as  modified.  The  plaintiffs  may  not  be 
entitled  to  all  of  the  relief  asked.  It  is  sufficient  that  they 
are  to  some  of  it,  and  that  all  the  relief  rests  upon  the  con- 
tract, with  its  modifications,  and  all  the  defendants  are  con- 
nected with  the  same  subject  of  action  (Subdivision  1  of  section 
167  of  Code). 

LABREMORE,  J. — Prior  to  June  9,  1868,  the  plaintiffs  had 
agreed  with  the  St.  Paul  and  Pacific  Railroad  Company  to 
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furnish  certain  sums  of  money  to  aid  in  the  construction  of 
a  branch  road  belonging  to  said  company.  On  the  day  last 
named  the  defendant,  the  St.  Paul  and  Chicago  Railway 
Company  (the  successor  of  the  St.  Paul  and  Pacific  Railroad 
Company)  entered  into  a  written  agreement  with  John  G. 
L.  Childs  in  behalf  of  the  plaintiffs  who  were  partners, 
reciting  the  former  agreement,  that  there  was  due  plaintiffs 
the  sum  of  £14,870,  6s.  3d.,  or  $105,000  in  currency,  with 
interest ;  and  in  consideration  of  the  discharge  of  all  liability 
therefrom,  the  said  St.  Paul  and  Chicago  Railway  Company 
thereby  agreed  to  deliver  to  said  Childs  the  first  mortgage 
sever  per  cent  land  grant  sinking  fund  bonds,  to  the  amount 
of  $140,000,  par  value,  reserving  the  right  to  redeem  the 
same  upon  payment  of  seventy-five  cents  to  the  dollar.  Such 
bonds  were  to  be  delivered  as  collateral  to  the  payment  of 
certain  acceptances  to  be  given  by  said  St.  Paul  and  Chicago 
Railroad  Company  for  a  certain  quantity  of  iron  rails  which 
plaintiffs  were  to  purchase  for  said  company. 

It  was  further  agreed  that,  in  case  of  failure  on  part  of 
plaintiffs  to  furnish  and  deliver  said  iron  rails  as  provided, 
no  title  to  said  bonds  was  to  pass,  but  the  same  were  to  be 
returned,  and  the  claim  of  plaintiffs  was  to  remain  at  £14,870, 
6s.  3d.,  with  interest,  as  an  ordinary  claim  for  moneys  fur- 
nished against  the  said  St.  Paul  and  Chicago  Railway  Com- 
pany. 

It  is  then  averred  that  an  account  was  stated  between  said 
company  and  the  plaintiffs,  in  and  by  which  the  sum  of 
$105,000  was  found  due  the  latter. 

This  is  followed  by  an  allegation  that  plaintiffs  offered  to 
perform  the  said  contract,  but  that  said  company  waived  the 
performance  thereof  in  writing,  and  agreed  that  there  was 
due  to  the  plaintiffs  upon  said  contract  3,000  shares  of  $100 
each  of  the  capital  stock ;  that  the  plaintiffs  could  have 
delivered  all  of  said  iron  for  the  amount  stated  in  the  con- 
tract, leaving  said  stock  as  profit,  and  that  plaintiffs  have 
sustained  damage  thereby ;  that  there  is  now  due  plaintiffs 
VOL.  XLV  54 
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from  said  company  what  would  be  an  equivalent  to  the  3,000 
shares  of  capital  stock  of  $100  each,  under  the  contracts  set 
forth  in  said  complaint. 

Then  follow  separate  averments  as  to  the  transfer  of  the 
property  and  assets  of  said  company  to  the  defendant  Eice 
in  trust,  and  agreement  by  him  to  deliver  to  plaintiffs  said 
3,000  shares  of  stock,  and  pay  said  sum  of  $105,000  and  inter- 
est, the  transfer  of  Eice  to  the  Minnesota  Railway  Construction 
Company,  with  like  agreement  and  trust  on  the  part  of  said 
last  named  company  to  pay  plaintiffs  and  deliver  said  stock, 
the  transfer  by  said  latter  company  to  the  defendant,  the 
Milwaukie  and  St.  Paul  Eailway  Company,  of  the  trust 
estate  and  property,  with  full  knowledge  of  the  previous 
transaction  and  the  trust  thereby  imposed,  who,  in  considera- 
tion thereof,  assumed  and  agreed  to  pay  and  discharge  plain- 
tiffs' claim,  that  such  transfer  of  said  property  was  in  fraud  of 
plaintiffs'  rights.  These  several  averments,  as  laid,  raise  the 
presumption  of  liability  on  the  part  of  the  defendants  of  a 
trust  impressed  upon  the  property  as  against  defendants,  the 
Minnesota  Eailway  Construction  Company  and  the  Milwau- 
kie and  St.  Paul  Eailway  Company,  so  as  to  require  an 
appropriation  of  said  trust  property  for  the  payment  of  the 
said  sum  of  $105,000,  and  the  delivery  of  the  3,000  shares  of 
said  stock  or  their  equivalent. 

It  is  true  that  part  of  the  relief  sought  is  that  said  trans- 
fers and  each  of  them  be  declared  fraudulent  and  void,  and 
that  they  be  set  aside;  but  demurrer  will  not  lie  to  the 
prayer  of  the  complaint  (Hall  agt.  Hall,  38  How.,  97 ;  Moses 
agt.  Walker,  2  Hilton,  536  ;  Myer  agt.  Van  Collwn,  28  Barb., 
230 ;  Andrews  agt.  Shaffer,  12  How.,  443). 

The  cause  of  action  is  based  upon  the  contracts  set  forth  in 
the  complaint  and  the  subsequent  acts  of  the  defentants  in 
dealing  with  said  trust  estate,  and  failure  to  satisfy  the  trusts 
relating  thereto. 

Upon  the  facts,  as  stated,  it  would  appear  that  plaintiffs 
are  entitled  to  some  relief;  and  if  defendants  are  aggrieved 


NEW  YORK  PRACTICE  REPORTS.  427 

Thornton  agt.  St.  Paul  and  Chicago  Railway  Co. 

by  any  of  the  averments  in  said  complaint,  which  are  unne- 
cessary or  indefinite,  the  remedy  is  by  motion  and  not  by 
demurrer  (Hall  agt.  The  Omaha  Nat.  Sank.,  49  N.  T.,  626). 

Russell  Sage,  as  president  of  the  Minnesota  Railway  Con- 
struction Company,  under  the  act  of  1853,  was  a  proper 
party  defendant  in  order  to  charge  that  company  for  inter- 
fering with  the  trust  estate,  and  to  secure  a  final  adjudication 
of  the  rights  of  all  concerned ;  and  the  plaintiff  Stephenson 
being  a  resident  and  inhabitant  of  the  city  of  New  York,  in 
which  place  one  of  the  contracts  was  to  have  been  performed, 
the  court  had  jurisdiction  of  the  action. 

The  order  overruling  the  demurrer  should  be  affirmed. 
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SUPREME  COURT. 

SMITH,  administrator,  &c.,  agt.  BRITTON. 

An  action  may  be  brought  by  an  administrator  upon  a  judgment  recovered 
in  favor  of  and  during  the  lifetime  of  his  intestate  against  the  defendant 
without  leave  of  the  court. 

Such  an  action  is  not  between  tJie  same  parties,  and,  therefore,  does  not  fall 
within  the  prohibition  of  section  71  of  the  Code. 

New  York  Special  Term,  February,  1873. 

DEMURRER  to  the  complaint. 

The  plaintiff,  as  administrator,  brought  an  action  upon  a 
judgment  recovered  in  favor  of  the  intestate  during  his  life- 
time against  the  defendant.  The  complaint  did  not  show 
that  the  plaintiff  had  obtained  leave  of  the  court  to  com- 
mence an  action  thereon.  The  defendant  demurred  to  the 
complaint  on  the  ground  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

WINCHESTER  BRITTON,  for  defendant,  in  support  of  the 
demurrer,  cited  (j-raham  agt.  Scripture,  26  How.,  501 ; 
Code  of  Pro.,  §  283,  as  amended  in  1866. 

C.  BAINBRIDGE  SMITH,  for  plaintiff,  cited  Wheeler  agt. 
Dakin,  12  How.  Pr.  R.,  537 ;  Tufts  agt.  Braisted, 
I  Abb.,  84 ;  Kopper  agt.  Howe,  2  Hilt.,  67. 

VAN  BRUNT,  J. — If  this  action  falls  within  the  prohibi- 
tion of  section  71  of  the  Code  it  seems  to  me  that  it  is 
necessary  to  allege  in  the  complaint  that  leave  to  sue  has 
been  obtained,  and  that  without  such  allegation  the  com- 
plaint is  bad  upon  demurrer  (Graham  agt.  Scripture,  26  How., 
507 ;  Hastings  agt.  Fanuer,  4  Corns.,  293). 

The  next  question  is,  does  this  case  fall  within  the  pro- 
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visions  of  section  71  ?  That  section  provides  that  "  no  action 
shall  be  brought  upon  a  judgment  between  the'  same  parties 
without  leave  of  the  court,"  &c. 

It  has  been  held  that  a  suit  may  be  brought  by  an  assignee 
of  a  judgment  without  leave,  because  it  was  not  between  the 
same  parties. 

Prior  to  the  amendment  of  section  283,  in  1866,  in  case  a 
judgment  creditor  died,  the  only  method  in  which  his  per- 
sonal representatives  could  enforce  the  judgment  was  by 
action  ;  and  it  was  held  that  such  an  action  did  not  come 
within  the  prohibition  of  section  71  (  Wheeler  agt.  Dakin,  12 
How.Pr.  E.,  537). 

I,  however,  know  of  no  case  which  has  decided  the  precise 
question  now  under  consideration.  When  we,  however,  con- 
sider the  object  of  section  71,  viz.,  to  prevent  the  bringing 
of  needless  suits  upon  judgments  merely  for  the  purpose  of 
accumulating  costs,  we  can  see  that  they  do  not  at  all  apply 
to  the  case  where  the  action  upon  the  judgment  is  brought 
by  the  executor  or  administrator  of  the  judgment  creditor. 
In  such  a  case,  prior  to  1866,  as  I  have  said,  an  action  had 
to  be  brought.  There  was  no  other  way  of  enforcing  the 
judgment,  and  the  legislature  evidently  did  not  intend  to 
embarrass  the  bringing  of  actions  which  were  necessary  for 
the  enforcement  of  the  judgment ;  and  they  therefore  made 
use  of  the  words  "  between  the  same  parties."  They  had 
provided  ample  remedies  for  the  enforcement  of  the  judg- 
ment as  long  as  it  remained  in  the  hands  of  the  judgment 
creditor,  and,  for  that  reason,  refused  to  allow  any  new  action 
to  be  brought  between  the  same  parties  without  some  good 
cause  shown. 

It  therefore  seems  that,  at  the  time  of  the  adoption  of  sec- 
tion 71,  the  legislature  did  not  intend  to  include,  within  the 
terms  "  the  same  parties,"  any  but  the  original  parties  to  the 
record ;  and  that  an  administrator  does  not  come  within  the 
prohibition.  Demurrer  overruled,  with  leave  to  answer  in 
twenty  days  upon  payment  of  costs  of  demurrer. 
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.     K  Y.  SUPERIOR  COURT. 

FKANCIS  DAINESE,  plaintiff  and  appellant,  agt.  RICHARD  H. 
ALLEN  and  ANTHONY  B.  ALLEN,  defendants  and  respond- 
ents. 

Where  a  case,  as  settled,  contains  no  exception,  either  to  the  final  decision 
or  to  any  question  of  law  decided  during  the  trial,  the  court  cannot,  on 
appeal,  review  it. 

But  exceptions  to  conclusions  of  law  may  be  reviewed,  although  the 
printed  case  does  not  contain  any  of  the  evidence.  On  such  an  appeal 
the  question  is,  has  the  judge  or  referee  drawn  a  correct  conclusion 
from  established  facts  ? 

Findings  of  fact  need  no  exception ;  and  when  a  party  relies  exclusively 
upon  erroneous  decisions  made  during  the  trial,  it  is  not  necessary  to 
make  and  serve  formal  exceptions  to  the  conclusions  of  law,  or  to  the 
final  decision. 

Where  the  case  contains  no  exception  to  the  dismissal  of  the  complaint  in 
the  action,  or  to  the  referee's  conclusions  of  law,  the  court,  neverthe- 
less, have  the  power  to  review  the  rulings  of  the  referee  upon  the  ques- 
tions of  evidence,  which  arose  upon  the  trial  and  are  presented  by  the 
exceptions  taken  at  the  time,  and  to  reverse  the  judgment  and  grant  a 
new  trial  if  it  is  found  that  the  referee  has  erred  in  any  of  these  particu- 
lars to  the  prejudice  of  the  plaintiff. 

The  rule  in  regard  to  rejected  evidence  on  the  trial  is,  that  the  appellate 
court  will  not  inquire  into  the  relevancy  of  rejected  evidence,  unless  such 
evidence,  or  its  substance,  appear  in  the  case,  but  will  assume  that  the 
judge  or  referee  who  tried  the  cause  properly  rejected  it. 

On  appeal  every  reasonable  intendment,  on  questions  of  law  as  well  as  of 
fact,  is  to  be  made  in  support  of  the  judgment ;  and  the  party  who  alleges 
error  in  the  decision  of  a  referee,  or  of  a  judge  without  a  jury,  holds  the 
onw  of  establishing,  either  that  an  erroneous  legal  conclusion  has  been 
deduced  from  the  facts  found,  or  that  some  error  of  law  has  been  com- 
mitted in  the  interlocutory  proceedings  by  which  such  conclusion  was 
reached. 

Held,  that  in  the  light  of  the  facts  disclosed  in  this  case  it  was  easy  to  see 
that  the  rejected  correspondence,  as  evidence,  if  admitted,  would  not 
have  changed  the  result. 
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General  Term,  May,  1873. 

Before  BAKBOUK,  C.  J.,  and  FREEDMAN  and  SEDGWICK,  JJ. 

APPEAL  from  judgment  entered  upon  the  report  of  a  referee. 

In  the  latter  part  of  the  year  1863  and  the  first  part  of 
1864  the  plaintiff  was  engaged  in  business  in  Alexandria, 
Egypt ;  the  defendants  were  in  business  in  the  city  of  New 
York. 

The  plaintiff  had  two  agents  in  America,  William  C. 
Zantzinger,  of  Washington,  and  John  Hopper,  of  New  York. 
Through  these  agents  and  by  direct  correspondence  there 
was  much  negotiation  between  the  parties  to  this  action. 

The  action  was  commenced  in  the  year  1866  to  recover 
$6,867.65  alleged  to  have  been  overpaid  the  defendants  by 
plaintiff's  agents.  The  plaintiff  claimed  (1)  that  he  had 
instructed  Zantzinger  to  ship  certain  goods  to  him  in  Egypt 
at  fixed  prices  ;  (2)  that  defendants  knew  the  limits  and  filled 
the  order  at  higher  prices ;  (3)  that  defendants  had  shipped 
with  his  goods  certain  goods  on  their  own  account,  upon 
which  he  should  be  entitled  to  a  credit ;  and  (4)  that  certain 
ice  shipped  was  ordered  by  plaintiff  on  condition  that  it 
arrived  in  Egypt  by  a  certain  date,  and  that  it  was  shipped 
too  late  to  arrive  at  such  time. 

The  defendants  claimed  (1)  that  there  was  no  fixed  limi- 
tation as  to  price ;  (2)  that  no  notice  was  brought  home  to 
the  defendants  of  any  limitation  as  to  kind  or  price ;  (3) 
that  they  had  not  been  overpaid  ;  (4)  that  the  shipment  of 
ice  was  duly  authorized,  and  that  they  had  shipped,  upon  the 
orders  of  Hopper  to  Dainese,  goods  to  the  value  of  $28,737.85, 
and  upon  their  own  account  of  $814.73,  upon  which  they  had 
been  paid  $20,400.15,  and  they  set  up  a  counter-claim  for  the 
balance  due,  $9,089.22  and  interest,  and  for  the  value  of  the 
invoice  forwarded  on  their  own  account,  amounting  to  $814.75, 
which  was  not  accounted  for. 

The  action  having  been  referred,  the  referee  decided  all  the 
matters  of  fact  in  defendants'  favor,  dismissed  plaintiff's  com- 
plaint, to  which  dismissal  no  exception  was  taken,  and  gave 
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judgment  in  defendants'  favor  for  the  amount  of  $13,087.76, 
being  the  amount  unpaid  of  the  invoice  forwarded  to  the 
plaintiff  by  Hopper's  orders,  and  $167.25,  the  value  of  a 
cotton-gin,  from  the  invoice  of  $814.75,  forwarded  on  defend- 
ants' account,  leaving  out  of  consideration  the  remainder  of 
that  invoice. 

No  exceptions  to  the  findings  of  fact  or  of  law  were  taken 
to  this  report  by  either  side. 

The  plaintiff  appealed  and  claimed  a  reversal  of  the  judg- 
ment on  the  ground  of  alleged  erroneous  rulings  of  the 
referee  on  questions  of  evidence  which  had  been  duly 
excepted  to. 

SAMUEL  HUNTINGTON,  for  appellant. 
JOHN  L.  CADWALADER,  for  respondents. 

By  the  Court,  FKEEDMAN,  J. — Section  272  of  the  Code 
provides :  "  The  trial  by  referees  shall  be  conducted  in  the 
same  manner  and  on  similar  notice  as  a  trial  by  the  court. 
*  *  *  They  must  state  the  facts  found  and  the  conclu- 
sions of  law  separately,  and  their  decision  must  be  given,  and 
may  be  excepted  to  and  reviewed  in  like  manner,  and  with 
like  effect  in  all  respects,  as  in  cases  of  appeal  under  section 
268 ;  and  they  may  in  like  manner  settle  a  case  on  exceptions. 
The  report  of  the  referees  upon  the  whole  issue  shall  stand  as 
the  decision  of  the  court,  and  judgment  may  be  entered  thereon 
in  the  same  manner  as  if  the  action  had  been  tried  by  the 
court." 

Section  268,  thus  referred  to,  and  which  relates  to  a  trial 
by  the  court  without  a  jury,  further  prescribes  that  "for  the 
purpose  of  an  appeal  either  party  may  except  to  a  decision 
on  a  matter  of  law'  arising  upon  such  trial  within  ten  days 
after  notice  in  writing  of  the  judgment,  in  the  same  manner 
and  with  the  same  effect,  as  upon  a  trial  by  jury.  *  *  * 
And  either  party  desiring  a  review  upon  the  evidence  appear- 
ing on  the  trial,  either  of  the  questions  of  fact  or  of  law  may, 
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at  any  time  within  ten  days  after  notice  of  the  judgment  or 
within  such  time  as  may  be  prescribed  by  the  rules  of  the 
court,  make  a  case  or  exceptions  in  like  manner  as  upon  a 
trial  by  jury,  except  that  the  judge  in  settling  the  case  must 
briefly  specify  the  facts  found  by  him,  and  his  conclusions  of 
law.  But  the  question,  whether  of  fact  or  of  law,  arising 
upon  the  trial,  can  only  be  reviewed  in  the  manner  prescribed 
by  this  section ;  the  questions  of  law  in  every  stage  of  the 
appeal,  and  the  questions  of  fact  upon  the  appeal  to  the 
general  term  of  the  same  court,  as  prescribed  by  section 
348." 

Under  section  348  an  appeal  upon  the  law  may  be  taken  to 
the  general  term  from  judgment  entered  upon  the  report  of 
referees,  or  the  direction  of  a  single  judge  of  the  same  court 
in  all  cases,  and  upon  the  fact,  when  the  trial  is  by  the  court 
or  referees. 

It  is  apparent,  as  well  from  the  language  of  section  268  as 
from  its  history  and  subject-matter,  that  two  classes  of  excep- 
tions are  contemplated  by  its  provisions.  The  first  clause  of 
the  section  provides  that  either  party  may  except  to  a  decision 
on  a  matter  of  law  arising  on  the  trial  within  ten  days  after 
notice  of  the  judgment.  This  clause  could  not  have  been 
intended,  and  it  has  never  been  construed  so  as  to  authorize 
a  party  to  except  to  a  decision  made  on  the  trial  in  relation  to 
the  exception  or  rejection  of  evidence,  or  to  take  any  excep- 
tion which  he  might,  and,  according  to  the  ordinary  course  of 
practice,  would  have  been  required  to  take  on  the  trial.  And 
yet  such  exceptions  come  within  the  letter  of  the  section. 
They  relate  to  "  matters  "  or  questions  of  law  arising  on  the 
trial.  It  is  clear,  however,  that  they  were  not  intended  by 
the  language  of  this  clause,  and  that  as  to  such  exceptions  the 
party,  for  all  purposes  of  an  appeal,  is  limited  to  those  taken 
on  the  trial  (Brewer  agt.  Irish,  12  How.,  486). 

Consequently,  after  trial  the  first  step  will  be  to  except, 
within  the  time  limited,  to  the  legal  points  and  propositions 
involved  in  the  final  decision  rendered  against  the  party 
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intending  to  appeal.  The  next  proceeding  will  be  to  prepare 
a  case  and  have  it  settled.  This  is  necessary  for  the  purposes 
of  a  review,  in  whichever  mode  the  cause  has  been  tried.  It 
generally  contains  the  evidence  bearing  upon  the  conclusions 
of  fact  intended  to  be  reviewed  ;  the  exceptions  taken  during 
the  trial  as  well  as  those  taken  after  the  trial  to  the  final 
decision,  and  a  separate  statement  of  facts  found  and  con- 
clusions of  law  (Johnson  agt.  Whitlock,  13  N.  Y.,  348). 

Where  the  case,  as  settled,  contains  no  exception,  either  to 
the  final  decision  or  to  any  question  of  law  decided  during 
the  trial,  the  court  cannot,  on  appeal,  review  it. 

But  exceptions  to  conclusions  of  law  may  be  reviewed, 
although  the  printed  case  does  not  contain  any  of  the  evi- 
dence. On  such  an  appeal  the  question  is,  has  the  judge  or 
referee  drawn  a  correct  conclusion  from  established  facts 
(frost  agt.  Smith,  7  Bosw.,  108)  ?  Findings  of  fact  need  no 
exception  (Hatch  agt.  Fogerty,  7  jRobt.,  488  ;  Lefter  agt. 
Field)  50  Barb.,  410;  Mayor,  dec.,  agt.  Erben,  24  How., 
358  ;  Magie  agt.  Baker,  14  N*  Y.,  438). 

And  when  a  party  relies  exclusively  upon  erroneous  deci- 
sions made  during  the  trial,  it  is  not  necessary  to  make  and 
serve  formal  exceptions  to  the  conclusions  of  law  or  to  the 
final  decision  (Cowen  agt.  The  Village  of  West  Troy,  43 
Barb.,  48  ;  The  Mayor,  <&c.,  agt.  Erben,  24  How.,  358). 

Notwithstanding,  therefore,  the  case  before  us  contains  no 
exception  to  the  dismissal  of  the  complaint  or  to  the  referee's 
conclusions  of  law,  we  have  no  doubt  of  our  power  to  review 
the  rulings  of  the  referee  upon  the  questions  of  evidence, 
which  arose  upon  the  trial  and  are  presented  by  the  excep- 
tions taken  at  the  time,  and  to  reverse  the  judgment  and 
grant  a  new  trial  if  it  be  found  that  the  referee  has  erred  in 
any  of  these  particulars  to  the  prejudice  of  the  plaintiff. 

The  principal  exceptions  relate  to  the  exclusion  of  certain 
letters.  Plaintiff's  counsel  offered  in  evidence,  among  other 
matters  and  in  different  forms,  a  part  of  the  correspondence 
between  the  defendants  and  W.  C.  Zantzinger,  and  claimed 
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its  admission  on  the  ground  that,  taken  as  a  whole,  it  afforded 
proof  that  the  authority  of  Zantzinger  as  the  agent  of  the 
plaintiff  was  limited,  and  that  the  defendants  knew  of  such 
limitation.  No  particular  parts  of  this  correspondence  were 
pointed  out  or  referred  to  by  plaintiff's  counsel,  nor  was  the 
said  correspondence  read  or  examined  by  the  referee ;  but  it 
was  insisted  that,  by  a  general  examination  of  these  letters, 
certain  admissions  would  be  discovered  from  their  general 
tenor. 

The  defendants  objected  (1)  generally  to  the  admissibility 
of  the  letters  as  evidence ;  (2)  that  as  the  purpose  was  to 
extract  admissions  from  the  letters  generally,  it  could  not 
fairly  be  done  by  introducing  letters  of  considerable  length 
without  referring  to  any  particular  parts  or  passages  as  sus- 
taining plaintiff's  view,  and  that  no  right  existed  to  intro- 
duce papers  and  insist  that  the  defendant's  counsel  and  the 
referee  should  perform  the  labor  of  plaintiff's  counsel  and 
discover  the  materiality  of  the  testimony ;  and  (3)  that  as  the 
avowed  purpose  was  from  a  lengthy  correspondence  as  a 
result  of  the  whole,  and  not  from  any  particular  portion  to 
establish  that  defendants  knew  the  limitation,  that  this  con- 
clusion could  not  be  drawn  from  a  part  or  from  one  side  of 
the  correspondence;  that  is,  that  as  it  required  a  careful 
examination  to  find  the  evidence  of  this  knowledge,  and  as  it 
only  arose,  as  it  were,  from  the  flavor  of  the  general  corre- 
spondence, that  it  was  but  proper  to  introduce  both  sides.  The 
referee  ruled  with  the  defendants,  and  excluded  the  letters. 

Plaintiff's  counsel  then  offered  for  the  same  purpose  and 
in  the  same  manner  a  part  of  the  correspondence  between  the 
defendants  and  the  plaintiff.  This  was  also  excluded.  Plain- 
tiff's counsel  thereupon  stated  that  the  deposition  of  plaintiff, 
already  taken  herein,  would  supply  the  contents  of  the  letters 
which  were  not  produced,  and  he  offered  the  deposition  with 
the  letters  already  produced  as  constituting  a  complete  corre- 
spondence, with  secondary  proof  of  a  part  thereof.  After  an 
examination  of  this  question  and  of  the  admissibility  of  the 
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letters  written  by  the  defendants,  the  referee  ruled  thereon  as 
follows : 

"  To  prove  admissions  by  the  defendants,  the  answers  of 
Allen  may  be  put  in  evidence :  1.  To  all  of  those  letters 
from  Dainese  to  themselves,  which  are  mentioned  in  the 
depositions ;  and,  also,  2.  Their  answers  to  letters  written  by 
Dainese  to  Zantzinger,  and  by  Zantzinger  communicated  to 
them,  as  stated  in  Zantzinger's  deposition  and  in  Dainese's 
deposition.  These  letters  to  Zantzinger,  communicated  to 
defendants,  are  marked  W.  C.  Z.,  1-6.  These  letters  from 
Dainese  to  defendants  are  dated  January  25th,  April  19th, 
May  24th,  July  16th,  August  16th,  1864" 

A  number  of  letters  of  the  defendants  to  plaintiff,  dated 
March  23d,  April  5th,  15th,  16th,  March  (or  May)  4th,  May 
14th,  June  1st,  14th,  July  8th,  27th,  March  2d,  4th,  23d,  29th, 
April  25th,  26th,  29th,  July  12th,  all  in  1864,  were  thereupon 
offered  under  the  ruling  of  the  referee  for  the  purpose  of 
proving  by  their  general  tenor  admissions  on  the  part  of  the 
defendants,  but  which  the  plaintiff's  counsel  stated,  in  answer 
to  a  question  from  the  referee,  did  not  appear  (except  that 
dated  March  2d,  1864)  to  be  specific  answers  to  any  of  the 
letters  mentioned  in  the  referee's  last  ruling.  No  particular 
passages  were  pointed  out  to  the  referee,  nor  were  the  letters 
read  by  defendants'  counsel  or  examined  by  the  referee.  The 
letters  were  objected  to  by  the  defendants'  counsel  as  before, 
and  were  excluded,  except  that  of  March  2d,  which  plaintiff 's 
counsel  declined  to  put  in  evidence  by  itself. 

Plaintiff's  counsel  finally  read  a  number  of  letters  that  had 
passed  between  plaintiff  and  Hopper,  and  between  plaintiff 
and  the  defendants,  and  they  were  received  in  evidence 
together,  with  other  evidence  of  a  documentary  character. 

Now  it  may  well  be  that  some,  if  not  all,  of  the  excluded 
letters  were  admissible.  They  certainly  should  have  been 
received  for  what  they  were  worth,  if  they  had  any  bearing 
at  all  upon  the  points  at  issue.  The  declarations  and  admis- 
sions of  a  party  are  always  admissible,  and  letters  written  by 
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a  party  are  evidence  against  him  without  the  production  of 
those  to  which  they  are  answers,  provided  they  relate  to  a 
controverted  question  in  the  case,  and  thus  become  material. 
If  irrelevant,  however,  they  are  to  be  excluded,  and  no  coun- 
sel has  a  right  to  introduce  whole  packages  of  papers  without 
reading  them,  or  any  of  them,  or  otherwise  showing  their 
materiality  by  a  reference  to  their  essential  parts.  When, 
therefore,  the  attention  of  plaintiff's  counsel  was  called  to 
this  point,  lie  should  have  established  their  materiality  by 
pointing  out  the  particular  passages  upon  which  he  intended 
to  rely.  He  did  not  choose  so  to  do  ;  nor  did  he  see  tit  to 
enlighten  us  upon  this  point.  None  of  these  letters  is  set 
forth  in  the  printed  case,  and,  consequently,  we  are  unable  to 
determine  whether  the  rejected  correspondence,  or  some  part 
thereof,  in  point  of  fact,  contained  what  plaintiff's  counsel, 
in  the  face  of  defendants'  denial,  claimed  it  did.  The  rule  is 
that  the  appellate  court  will  not  inquire  into  the  relevancy  of 
rejected  evidence,  unless  such  evidence,  or  its  substance, 
appear  in  the  case,  but  will  assume  that  the  judge  or  referee 
who  tried  the  cause  properly  rejected  it  (Berry  agt.  Mayhew, 
1  Daly,  54). 

On  appeal,  every  reasonable  intendment,  on  questions  of 
law  as  well  as  of  fact,  is  to  be  made  in  support  of  the  judg- 
ment, and  the  party  who  alleges  error  in  the  decision  of  a 
referee,  or  of  a  judge  without  a  jury,  holds  the  onus  of  esta- 
blishing, either  that  an  erroneous  legal  conclusion  has  been 
deduced  from  the  fact  found,  or  that  same  error  of  law  has 
been  committed  in  the  interlocutory  proceedings  by  which 
such  conclusion  was  reached  (Mead,  Adm.,  &c.,  agt.  Bunn, 
32  N.  Y.,  275 ;  Hervy  agt.  Kerr,  8  Bosw.,  194 ;  Richard- 
son agt.  Dugan,  8  id.,  207 ;  Iloyt  agt.  Hoyt,  8  id.,  511 ; 
Lee  Bank  agt.  Satterlee,  1  Robt.,  1 ;  Juliano  agt.  Watson,  43 
N.  Y.,  577). 

Plaintiff  has  not  only  failed  to  show  any  such  error,  but  it 
even  appears  from  the  unquestioned  findings  and  conclusions 
of  the  referee  that  plaintiff  was  not  harmed  by  the  exclusion 
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of  the  letters  in  question.  The  referee  has  found  upon  the 
whole  case  that  before  the  shipment  of  goods  took  place  the 
plaintiff  displaced  Zantzinger  by  Hopper ;  that  plaintiff  gave 
to  the  latter  a  general  power  and  authority  to  purchase  and 
forward  the  goods  at  such  prices  as  he  deemed  advisable  and 
proper  ;  that  the  said  power  was  without  restriction  and  limi- 
tation, and  fully  authorized  Hopper  to  act  in  the  matter  of 
the  consignment  to  be  made  to  the  plaintiff,  and  in  the  selec- 
tion of  the  persons  who  were  to  make  it,  as  he  thought  pro- 
per ;  that  Hopper  consulted  with  the  defendants  and  was 
informed  by  them  of  what  had  been  done  in  carrying  out 
plaintiff's  order  under  Zantzinger's  instructions ;  that  Hopper 
approved  of  all  that  had  been  done,  and  instructed  the  defend 
ants  to  complete  the  order ;  that  after  that  time  Hopper 
superintended  the  execution  of  the  order,  and  that  the  same 
was  executed  and  the  shipment  made  to  his  satisfaction. 

The  referee  also  found  that  the  vessel,  the  Louisa  Bruno, 
containing  such  goods,  sailed  from  New  York  the  26th  01 
27th  day  of  April,  1864,  and  arrived  at  Alexandria  on  or 
about  the  13th  day  of  June,  1864,  and  that  the  plaintiff, 
thereupon,  received  all  the  goods  contained  in  said  vessel 
without  objection,  paid  the  amount  agreed  to  be  paid  by  the 
charter-party  of  the  said  vessel,  stored  the  goods  and  treated 
the  same  as  his  own,  and,  so  far  as  appears  from  the  evidence 
herein,  at  that  time  made  no  complaint  and  expressed  no  dis- 
satisfaction in  regard  to  the  same. 

In  the  light  of  these  facts  it  is  easy  to  see  that  the  rejected 
correspondence,  if  admitted,  would  not  have  changed  the 
result. 

Plaintiff  was  also  examined  as  to  whether  he  wrote  and  sent 
certain  letters  to  the  defendants  in  1864.  He  answered  that 
he  did,  and  gave  the  dates.  Defendants'  counsel  having 
received  a  notice  to  produce  them,  produced  two  and  stated 
that  he  had  no  others.  Plaintiff's  counsel  then  offered  to 
read  plaintiff's  statement  taken  on  commission  as  to  the  con- 
tents of  the  missing  letters,  which  was  objected  to  and 
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excluded.  The  purpose  for  which  secondary  proof  of  their 
contents  was  thus  offered  was  not  stated.  We  think  the 
evidence  was  properly  excluded.  In  the  absence  of  any  clue 
to  their  materiality,  these  letters  must  be  treated  as  the 
declarations  of  the  plaintiff  himself.  But,  even  if  they  were 
offered  for  the  purpose  of  fastening  a  notice  of  some  kind  on 
the  defendants,  they  were  admissible  only  on  proof  showing 
at  least  that  they  were  properly  mailed  and  forwarded  to 
defendants'  address  (Crandall  agt.  Clark,  7  Barb.,  169). 
No  such  proof  was  given. 

An  exception  was  also  taken  to  the  reception  of  the  depo- 
sition of  Ferdinando  Russo,  but  it  is  clearly  untenable  for 
the  reason  that  all  objections  to  the  reading  of  the  deposition 
appear  to  have  been  waived  by  stipulation  before  trial. 

The  other  exceptions  are  not  adverted  to  in  the  printed 
points ;  and  not  having  been  discussed  on  the  argument,  they 
are  waived. 

It  appearing,  therefore,  that  no  error  has  been  committed 
to  the  prejudice  of  the  plaintiff,  the  judgment  appealed  from 
must  be  affirmed,  with  costs. 

BARBOUK,  C.  J.,  and  SEDGWICK,  J.,  concurred. 
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GREENE  COUNTY  COURT. 

JAMES  ELDREDGE,  respondent,  agt.  ARTHUR  McNuLTT, 
appellant. 

Where  the  constable  who  serves  the  summons  for  the  plain  tiff  in  a  justice's 
court  appears  and  advocates  the  cause  on  the  trial  for  the  defendant,  who 
did  not  appear  in  person,  without  producing  any  authority,  and  without 
objection  by  the  plaintiff,  who  personally  appeared,  the  defendant 
cannot,  on  appeal,  take  advantage  of  such  appearance  by  the  constable 
for  a  reversal  of  the  judgment. 

March  Term,  1864. 

APPEAL  from  a  justice's  judgment.     The  facts  appear  in 
the  opinion. 


JAMES  W.  HisEERDjybr  appellant, 
D.  K.  &  J.  B.  OLNEYj/br  respondent. 


GRISWOLD,  County  J.  —  The  plain  tiff  appeared  in  person  upon 
the  joining  of  issue  and  trial  of  the  cause  before  the  justice. 
The  defendant  did  not  appear  in  person.  The  constable  who 
served  the  summons  in  the  action  for  the  plaintiff  appeared 
and  advocated  the  cause  for  the  defendant  on  the  trial  without 
proof  of  his  authority  from  the  defendant  and  without  objec- 
tion from  the  plaintiff.  The  defendant  now  appeals,  and 
alleges  this  for  error  under  section  42,  article  3,  title  4,  chap. 
2,  part  3,  of  the  Revised  Statutes,  providing  "  that  the  con- 
stable serving  the  original  or  jury  process  should  not  appear 
and  advocate  for  either  party  at  the  trial." 

The  cases  in  11  Wend.,  73,  18  How.,  279,  and  in  fact  all 
the  cases  so  far  as  I  have  noticed  where  it  has  been  held  error 
under  this  statute,  the  defendant  alleged  this  for  error  where 
the  constable  had  served  the  process  for  the  plaintiff,  the 
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party  for  whom  he  advocates  the  cause,  under  the  objection  of 
the  defendant,  or  when  the  defendant  did  not  appear,  and 
was  therefore  presumed  to  have  objected.  I  think  from  the 
case  in  2d  Johns.,  284,  which  was  before  this  statute,  that  the 
statute  was  made  for  the  benefit  of  the  party  against  whom 
the  constable  advocated  the  cause. 

The  wrong  which  the  statute  seems  to  have  been  intended 
to  reach,  it  seems  to  me,  can  only  be  likely  to  occur  to  the 
party  against  whom  he  advocates  the  cause,  as  in  serving  the 
summons,  where  he  may  mislead  the  defendant  as  to  time 
or  place,  and  then  advocate  for  the  plaintiff',  or  serving  a 
venire  while  advocating  for  one  of  the  parties  against  the 
other.  It  therefore  seems  somewhat  doubtful  whether  the 
party  for  whom  the  constable  acts  can  allege  for  error  that  the 
constable  advocated  for  him. 

But  there  is  no  doubt  (even  if  the  party  for  whom  the  con- 
stable acts  may  allege  that  for  error)  that  that  party  may 
waive  the  error,  or,  in  other  words,  a  statute  made  for  his 
benefit  (11  Wend.,  74 ;  3  Den.,  84). 

If  Butler  is  presumed  to  have  acted  by  authority  from  the 
defendant,  of  course  that  must  be  a  waiver,  so  far  as  the 
defendant  is  concerned. 

Judge  COWEN  says,  in  15  Wend.,  653  :  "  The  statute  (2  J?. 
8.,  §  43,  4:th  ed.}  requiring  proof  of  the  authority  of  the  attor^ 
ney  was  for  the  security  of  the  opposite  party."  It  woulc'' 
seem  from  that  case  that  so  far  as  the  party  for  whom  the 
attorney  appears  in  a  justice's  court  is  concerned,  the  attor- 
ney, as  in  courts  of  record,  is  presumed  to  act  by  authority. 

I  am  not  entirely  clear  as  to  the  law ;  but  being  in  doubt,  and 
it  clearly  appearing  from  the  return  that  no  injury  could  have 
resulted  to  the  defendant  by  Butler's  acting  as  attorney,  but 
on  the  contrary  it  clearly  appearing  that  the  plaintiff's  judg- 
ment by  a  judicious  cross-examination  of  plaintiff's  witnesses 
by  Butler  was  in  fact  reduced  some  four  dollars,  I  think  I 
ought  not  to  reverse  the  judgment.  It  is  therefore  affirmed. 

VOL.  XLV  56 
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SUPKEME  COURT. 
AMBROSE  YOUNG  agt.  RUSSEL  ALLYN. 

In  an  action  intended  to  be  for  fraud,  and  the  summons  is  for  relief,  the 
plaintiff  by  his  complaint  on  a  promissory  note  only  is  entitled  t;>  the  same 
costs  only  as  if  he  had  properly  commenced  his  action  by  summons  for 
money  where  the  defendant  fails  to  answer. 

Seventh  District,  June  Special  Term,  1873. 

THE  plaintiff,  intending  to  bring  an  action  for  false  and 
fraudulent  representations,  issued  a  summons  for  relief  under 
subdivision  2  of  section  129  of  the  Code,  but,  after  appear- 
ance by  the  defendant,  complained  upon  a  promissory  note. 
He  recovered  judgment,  and,  upon  the  taxation  of  his  costs, 
the  clerk  of  Ontario  county,  against  the  objection  of  the 
defendant,  allowed  twenty-five  dollars  for  proceedings  before 
notice  of  trial.  The  defendant  moves  to  reduce  the  amount 
so  allowed  to  fifteen  dollars. 

H.  R.  DuKFEE,/b^  the  motion. 

I.  The  amount  of  costs  to  be  allowed  the  plaintiff  for  pro- 
ceedings before  notice  of  trial  depends  upon  the  nature  of  the 
action,  and  not  on  the  form  of  the  summons  (Code,  §  307; 
Pardee  agt.  Schenck,  11  How.  Pr.  R.,  500). 

II.  A  summons  for  relief  is  proper  in  any  case,  and  without 
variance  a  plaintiff  may  set  out  any  cause  of  action  (Hewson 
agt.  Decker,  29  How.  Pr.  R.,  385).     But  the  form  of  the 
summons  does  not  and  cannot  confer  any  additional  rights  on 
the  plaintiff  (McCoun  agt.  N.  T.  C.  and  H.  R.  R.  R.  Co., 
50^.  Y.,  176;  CM  agt.  Dunkin,  19  How.  Pr.  R.,  164; 
Brown  agt.  Eaton,  37  id.,  325). 
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III.  The  right  to  costs  is  a  substantial  right,  and  an  order 
affecting  it  is  appealable  (Surhans  agt.  Tibbitts,  7  How.  Pr. 
R.,  75 ;  Utter  agt.  Gi/ord,  25  id.,  289).  But  the  form  of  the 
summons  does  not  affect  a  substantial  right  (McCoun  agt.  N. 
Y.  0.  and  H.  R.  R.  R.  Co.,  supra).  The  form  of  the 
summons  cannot,  therefore,  affect  the  right  to  costs. 

D.  HERBON,  against  the  motion,  cited  Code,  §  307,  Hewson 
agt.  Decker  (29  How.  Pr.  R.,  385),  and  claimed  that  the 
plaintiff  in  a  summons  for  relief  is  obliged  to  apply  to  the 
court  for  judgment,  and  is  therefore  entitled  to  twenty-five 
dollars  costs  for  proceedings  before  notice  of  trial. 

J.  C.  SMITH,  J. — Where  a  party  commences  an  action  on  a 
money  demand  for  a  specified  sum  by  summons  for  relief, 
and  thus  voluntarily  and  unnecessarily  puts  himself  in  a  posi- 
tion where  he  must  apply  to  the  court  for  judgment  on  the 
defendant's  failure  to  answer,  he  is  entitled  to  the  same  costs 
only  as  if  he  had  properly  commenced  his  action  by  summons 
for  money. 

Motion  granted. 
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SUPKEME  COUKT. 
AGRICULTURAL  INSURANCE  COMPANY  agt.  WILLIAM  A.  BEAN. 

Readjustment  of  costs  ordered  for  reasons  contained  in  fourteen  different 
statements,  which  contain  the  only  proper  syllabus  to  the  case,  as  any 
abbreviation  of  them  would  not  present  all  the  points  decided. 

Chenango  Special  Term,  August  26,  1873. 

Before  KANSOM  BALCOM,  J. 

MOTION  by  plaintiff  for  a  readjustment  of  defendant's  costs. 

The  action  had  been  on  the  Cortland  circuit  court  calendar 
several  times.  It  had  been  once  tried,  when  only  twenty 
odd  witnesses  were  sworn  on  the  part  of  the  defendant ;  and 
the  jury  did  not  agree.  It  was  noticed  for  trial,  and  on  the 
April  Cortland  circuit  calendar  in  1873,  when  the  plaintiff 
discontinued  it. 

The  clerk  taxed  fees  of  eighty-four  witnesses  for  defendant, 
who  had  never  been  sworn  in  the  cause ;  and  among  them 
were  three  attorneys,  who  resided  at  the  place  where  the 
court  was  held.  The  clerk  also  taxed  witness  fees  for  him- 
self, although  he  was  not  sworn.  The  fees  of  witnesses 
allowed  the  defendant  amounted  to  nearly  $800. 

The  clerk  refused  to  adjourn  the  adjustment  of  the  costs, 
so  the  plaintiff's  attorney  could  procure  the  affidavits  of  the 
alleged  witnesses  who  were  not  sworn,  to  show  that  many 
of  them  were  not  material  or  necessary,  or  had  not  been 
subpoenaed  or  paid  their  fees,  or  other  facts  to  establish  that 
their  fees  should  not  be  allowed  in  favor  of  the  defendant. 

O.  N.  KELLOG,  for  plaintiff '. 
W.  H.  WARREN, /071  defendant. 
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BALCOM,  J. — This  motion  is  granted,  and  the  clerk  is 
directed  to  readjust  defendant's  costs,  on  the  proper  notice  to 
plaintiff's  attorney,  for  the  following  reasons,  viz. : 

1.  The  clerk  should  have  adjourned  the  adjustment  of  the 
costs  a  reasonable  time,  when  the  adjournment  was  asked  for 
in  good  faith  and  on  just  grounds  by  plaintiff's  attorney. 
2.  The  trial  fee  of  thirty  dollars  for  the  April  circuit,  1873, 
should  have  been  disallowed.  3.  Witness  fees  should  not 
have  been  allowed  for  the  attendance  of  the  county  clerk,  as 
a  witness  for  defendant,  under  the  circumstances.  He  was 
not  paid  or  sworn  as  a  witness,  did  not  produce  any  paper  or 
document  for  defendant,  and  attended  each  circuit  in  the 
capacity  of  clerk  thereof.  4.  The  affidavits  on  the  part  of 
defendant,  as  to  his  witnesses  and  their  attendance,  were 
insufficient  to  justify  the  clerk  in  allowing  fees  for  all,  if  for 
any  of  the  alleged  witnesses  who  were  not  sworn.  5.  An 
attorney,  though  not  employed  in  the  case,  is  not  entitled  to 
fees  as  a  witness,  if  subpoanaed,  unless  it  be  shown  that  he 
attends  the  court  as  a  witness  and  not  as  an  attorney,  unless 
he  is  sworn ;  and  in  that  case  he  is  entitled  to  fees  for  the 
day  he  is  sworn,  even  if  he  has  not  been  subpoenaed.  6.  For 
all  witnesses,  not  sworn,  the  proof  must  be  that  they  were 
deemed  absolutely  material  and  necessary,  and  the  facts  also 
shown  that  the  defendant  expected  to  prove  and  believed  he 
could  prove  by  them.  The  clerk  should  see  that  they  must 
have  been  subpoenaed,  or  their  attendance  procured,  in  good 
faith,  and  been  considered  material  and  necessary ;  and  that 
no  prudent  counsel  would  have  consented  to  try  the  cause 
without  their  attendance  if  they  could  be  procured.  7.  The 
proof  must  also  show  that  it  was  necessary  for  the  witnesses 
to  travel,  and  did  in  fact  travel  by  the  usually  traveled  routes 
the  distances  charged  for  them,  as  such  witnesses,  before  the 
clerk  should  allow  such  charges.  8.  The  defendant  should 
more  fully  explain  why  his  witnesses,  if  material  and  neces- 
sary, were  not  sworn  when  the  cause  was  tried.  The  expla- 
nation given  was  insufficient.  9.  The  clerk  should  disallow 
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all  charges  for  witnesses  that  he  shall  be  satisfied,  from  the 
circumstances,  were  unnecessarily  subpoenaed  or  unnecessa- 
rily requested  to  attend,  or  were  procured  with  the  view  of 
increasing  the  costs  on  the  part  of  the  defendant.  10.  If 
witnesses  are  not  paid  fees  in  advance  or  daily,  or  their 
expenses  of  attendance  (if  not  given  fees)  are  not  paid  or 
provided  for  by  the  party  as  they  are  incurred,  it  is  a  strong 
circumstance  against  the  allowance  of  their  fees.  11.  If  wit- 
nesses reside  in  the  place  where  the  court  is  held,  and  do  not 
attend  as  such  in  the  court-house,  and  only  come  in  when 
wanted  or  when  the  case  is  tried,  they  are  not  entitled  to 
fees  for  any  day  they  do  not  actually  attend  in  the  court- 
house as  witnesses  in  the  case.  12.  The  payment  of  fees  to 
witnesses  by  a  party,  after  a  case  is  disposed  of  in  his  favor, 
when  he  is  not  legally  liable  to  pay  them,  does  not  entitle 
him  to  have  such  fees  allowed  him  as  part  of  his  costs  in  the 
case.  13.  If  a  person  be  not  sworn  as  a  witness  in  a  case 
when  it  is  tried,  the  presumption  is  that  he  was  not  necessary 
or  material  as  a  witness  for  the  party  charging  fees  for  him. 
14.  Subpoenaing  persons  to  impeach  a  supposed  adverse  wit- 
ness is  not  justifiable,  without  sufficient  grounds  for  believing 
that  he  will  attend  the  court  and  be  sworn  when  he  is  not 
sworn  or  does  not  attend.  Nor  is  subpoenaing  persons  who 
are  not  sworn,  upon  a  claim  that  they  are  wanted  to  impeach 
an  adverse  witness,  justifiable  unless  it  is  shown  that  such 
persons  would  have  impeached  such  adverse  witness  if  they 
had  been  sworn.  Merely  swearing  that  they  were  subpoe- 
naed for  such  a  purpose  is  insufficient. 

On  the  readjustment  of  defendant's  costs  in  this  case,  the 
affidavits  and  papers  presented  on  this  motion,  and  other  affi- 
davits and  papers,  may  be  used  before  the  clerk. 

No  costs  of  this  motion  are  allowed  to  either  party. 
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,  N.  Y.  SUPERIOR  COURT. 

SETH  DEIGGS,  plaintiff  and  respondent,  agt.  SILAS  G.  SMITH, 
defendant  and  appellant. 

Where  a  witness  on  the  trial  testifies  clearly  and  distinctly  to  certain 
material  facts,  a  written  memorandum  of  such  facts,  made  by  him  at  or 
about  the  tune  they  transpired,  cannot  be  properly  received  in  evidence 
to  assist  the  recollection  of  the  witness.  The  reception  of  such  memo- 
randum in  evidence,  after  objection,  is  ground  for  a  new  trial. 

It  is  otherwise  where  the  witness  is  unable  from  memory  alone  to  testify 
to  such  facts.  The  written  memorandum  may  then  be  allowed  as  an 
auxiliary  or  aid  to  the  witness. 

General  Term,  June,  1873. 

Before  FKEEDMAN,  CURTIS  and  VAN  YOEST,  JJ. 

APPEAL  from  judgment  entered  upon  the  report  of  a 
referee. 

The  action  was  brought  to  recover  the  sum  of  $835.30, 
with  interest,  under  the  following  circumstances : 

On  the  7th  July,  1870,  the  plaintiff  borrowed  of  the 
defendant,  at  the  city  of  New  York,  $2,082.73  for  the  term 
of  six  months,  and  agreed  to  pay  the  defendant  as  interest  for 
the  said  period  the  sum  of  $500.  To  secure  the  repayment 
of  said  money  so  loaned  and  said  interest  the  plaintiff  exe- 
cuted, as  for  said  interest,  two  promissory  notes,  each  for  the 
sum  of  $250,  and  each  payable  to  the  order  of  Fannie  T.  De 
Reeve,  one  of  them  payable  in  three  months  and  the  other  in 
six  months,  each  bearing  lawful  interest  from  the  date  thereof, 
July  7th,  1870,  which  notes,  after  indorsement  thereof  by  the 
said  payee  thereof,  were  delivered  by  plaintiff  to  said  defend- 
ant, and  that  plaintiff  also  executed  and  delivered  to  said 


448  NEW  YORK  PRACTICE  REPORTS. 

Driggs  agt.  Smith. 

defendant  a  chattel  mortgage,  wherein  the  said  Fannie  T.  De 
Reeve  joined,  on  the  furniture  in  the  house  known  as  No.  74 
University  place,  owned  by  plaintiff  and  leased  to  said  Fannie 
T.  De  Reeve,  to  secure  the  repayment  of  said  principal  sum  so 
borrowed  and  said  usurious  interest,  and  also  at  the  same 
time,  as  additional  security  for  the  same,  caused  to  be  assigned 
to  defendant  a  chattel  mortgage  held  by  John  W.  Mitchell  of 
said  city,  executed  by  said  plaintiff  and  said  De  Reeve,  on  the 
same  property  in  part  described  in  the  first  mentioned  chattel 
mortgage,  and  also  delivered  to  said  defendant,  as  additional 
security  for  said  sum  so  borrowed  and  said  interest,  ten  bonds, 
with  coupons  attached,  of  the  Portage  Lake  and  Lake  Superior 
Ship  Canal  Company,  issued  July  1st,  1865. 

Shortly  after  the  maturity  of  the  loan  plaintiff  made  a  ten- 
der which  was  more  than  sufficient  to  cover  the  principal  sum 
borrowed,  with  lawful  interest  thereon.  Defendant  refused 
to  accept  it,  and  plaintiff  finally,  to  wit,  on  the  21st  of  Janu- 
ary, 1871,  paid,  under  protest,  the  sum.  of  $2,996.58,  which 
sum  included  the  principal  sum  borrowed  ($2,082.73),  the  sum 
of  $500  for  interest,  and  the  further  sum  of  $400.73,  which 
last  named  amount  the  defendant  extorted  under  a  threat  to 
foreclose  the  mortgage. 

Defendant  denied  that  there  was  any  agreement  to  pay 
usury,  and  alleged  that  he  procured  for  and  loaned  to  plain- 
tiff on  or  before  July  7th,  1870,  sums  amounting  to  $2,496.58, 
and  that  the  mortgages  aforesaid  were  taken  to  secure  said 
sum  and  the  payment  of  certain  services  which  he  undertook 
to  perform  for  plaintiff.  He  also  claimed  that  said  sum  of 
$2,496.58,  with  interest,  and  the  value  of  services  performed, 
amounted  on  January  21st,  1871,  to  more  than  $2,996.58 ;  but 
that  on  the  tender  of  said  amount,  being  the  amount  of  the 
mortgages,  he  canceled  the  same. 

The  referee  found  for  the  plaintiff,  and  gave  judgment  for 
the  amount  claimed  and  interest,  and  the  defendant  appealed. 
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FISHER  A.  BAKER,  for  appellant. 
T.  C.  CAMPBELL,  for  respondent. 

By  the  Court,  FREEDMAN,  J. — The  testimony  given  by  the 
parties  on  the  trial  as  to  the  amount  actually  loaned  was  con- 
flicting. Plaintiff  testified  that  on  a  certain  day  in  the  month 
of  July,  1870,  he  borrowed  from  the  defendant  $1,887.68, 
which  he  received  through  Mitchell,  and  $195.62,  which  he 
received  from  the  hands  of  the  defendant.  His  counsel  then 
produced  a  paper  and  requested  plaintiff  to  look  at  it,  and  to 
's^ate  what  it  was.  Plaintiff,  in  pursuance  of  such  request, 
made  the  following  statement : 

"  About  a  week  after  the  loan  was  made  I  called  on  Mr. 
Smith,  the  defendant,  and  asked  the  exact  amount  of  money 
received  from  him,  as  I  had  no  memorandum  of  it.  He  told 
me  $1,887.68  as  the  amount  paid  by  him  to  Mitchell,  and 
$195.65  paid  in  money  to  me.  I  wrote  it  down  on  this  piece 
of  paper  on  his  desk,  and  that  was  all  the  money  received 
by  me." 

The  contents  of  the  paper  were  as  follows :  "  Cash  from 
Silas  C.  Smith,  by  Mrs.  De  Reeve,  $195.65 ;  two  notes  of 
$250  each,  payable  in  three  and  six  months,  for  the  interest 
on  $1,887.68  for  six  months." 

The  paper  was  thereupon  offered  in  evidence.  Defendant's 
counsel  objected  to  it  as  irrelevant  and  incompetent,  for  the 
reason  that  it  did  not  appear  that  witness's  recollection  was 
not  clear  and  distinct,  but  that  he  having  testified  in  detail, 
the  contrary  appeared.  The  objection  was  overruled  and  the 
paper  admitted.  Defendant  excepted,  and,  on  appeal,  rested 
his  entire  case  upon  such  exception.  • 

As  shown  in  Guy  agt.  Mead  (22  N.  I7".,  462),  the  doctrine 
of  the  courts  of  this  state  originally  was  that  such  a  paper 
could  not.be  given  in  evidence  as  an  independent  piece  of 
testimony.  The  rule  was  that  it  might  be  referred  to  by  a 
witness  to  refresh  his  money,  but  that  he  must  then  swear  to 
the  truth  of  the  facts  or  his  statement  would  not  be  evidence. 
VOL.  XLV.  57 
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Subsequently  it  was  held  that  original  entries  might  be 
read  in  evidence,  though  the  witness  had  forgotten  the  fact 
attested  by  them ;  but  the  rule  was  restricted  to  entries  made 
by  the  witness  in  the  course  of  his  business. 

In  Halsey  agt.  Sinsebaugh  (15  N.  Y.,  485),  the  rule  was 
still  farther  relaxed,  and  the  principle  first  stated  in  Cow  en 
and  HilVs  Notes  to  Phillips*  Evidence  (note  528  to  p.  290), 
"  that  an  original  memorandum,  made  by  the  witness  presently 
after  the  facts  noted  in  it  transpired,  and  proved  by  the  same 
witness  at  the  trial,  may  be  read  by  him,  and  is  evidence  to 
the  jury  of  the  facts  contained  in  the  memorandum,  although 
the  witness  may  have  totally  forgotten  such  facts  at  the  time 
of  the  trial,"  was  adopted  without  reservation  and  laid  down 
as  the  law  of  this  state. 

In  Russell  agt.  The  Hudson  River  Railroad  Company  (17 
N.  JT.),  134,  SELDEN,  J.,  who  had  delivered  the  opinion  of  the 
court  in  Halsey  agt.  Sinsebaugh,  restated  the  rule  to  be  that 
"  a  witness  who  says  that,  after  refreshing  his  memory  by  a 
written  memorandum  made  by  himself  at  or  about  the  time 
of  the  occurrence,  he  cannot  recollect  the  facts,  but  that  he  is 
confident  that  he  knew  the  memorandum  to  be  correct  when  it 
was  made,  is  not  required  to  swear  to  the  facts  in  positive 
terms,  but  the  memorandum  itself  is  received  in  connection 
with  and  as  auxiliary  to  the  oral  testimony."  At  the  same 
time,  however,  it  was  held,  with  the  concurrence  of  all  the 
judges,  that  "  it  is  an  indispensable  preliminary  to  the  intro- 
duction of  such  a  memorandum  in  evidence  that  it  should 
appear,  as  it  did  in  the  case  of  Halsey  agt.  Sinsebaugh  (supra), 
that  the  witness  is  unable  without  the  aid  of  the  memorandum 
to  speak  from  memory  as  to  the  facts.  It  is  only  as  auxiliary 
to,  and  not  as  a  substitute  for  the  oral  testimony  of  the  wit- 
ness, that  the  writing  is  admissible.  It  is  the  duty  of  the 
court  in  all  such  cases  to  see,  before  receiving  the  memoran- 
dum in  evidence,  that  it  was  made  at  or  about  the  time  of  the 
transaction  to  which  it  relates,  that  its  accuracy  is  duly  certi- 
fied by  the  oath  of  the  witness,  and  that  there  is  a  necessity 
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for  its  introduction  on  account  of  the  inability  of  the  witness 
to  recollect  the  facts."  And  as  it  appeared  that  the  witness 
had  a  distinct  recollection  of  all  the  facts,  independently  of 
the  memorandum,  the  latter  was  held  to  have  been  improperly 
admitted,  and  the  judgment  was,  for  that  reason,  reversed  and 
a  new  trial  ordered. 

As  thus  settled,  the  rule  is  still  in  force  (Brown  agt. 
Jones,  46  Barb.,  400 ;  Meacham  agt.  Pell,  51  id.,  65).  None 
of  the  authorities  cited  by  the  respondent  has  worked  a 
change  in  it.  In  Guy  agt.  Mead  (22  N.  Y.,  462),  in  which 
the  judgment  was  reversed  on  account  of  the  exclusion  of  the 
memorandum,  the  witness  had  testified  that  he  had  no  recol- 
lection independently  of  the  writing.  '  In  Philbin  agt.  Pat- 
rick (6  Abb.  [IV.  /S.~\ ,  284),  and  in  Lewis  agt.  Ingersoll  (I 
Keyes,  347),  the  admission  of  the  memorandum  was  upheld, 
because  the  proper  foundation  had  been  laid.  In  Marchy 
agt.  Schults  (29  N.  Y.,  346),  and  in  Downs  agt.  N.  Y. 
Central  B.  R.  Go.  (47  N.  Y.,  83),  the  memorandum  was 
rejected  on  account  of  its  not  being  the  original.  The  case 
of  The  Townsend  Manuf.  Co.  agt.  Foster  (51  Barb.,  346) 
appears  to  have  been  decided  upon  the  authority  of  Halsey 
agt.  Sinsebaugh  (supra) ;  and  the  point,  that  a  foundation  for 
the  introduction  of  the  memorandum  must  be  laid,  was  not 
raised  at  all.  * 

It  is  clear,  therefore,  that  in  the  case  at  bar,  the  memoran- 
dum was  improperly  admitted.  It  was  incompetent  evidence ; 
and  as  it  fully  appears  that  it  did  not  relate  to  a  compara- 
tively or  relatively  unimportant  branch  of  the  case,  but  to  a 
highly  material  point,  in  fact  to  the  point  upon  which  the 
case  turned,  and  in  respect  to  which  it  tended  to  corroborate 
plaintiff's  version,  the  error  cannot  be  disregarded  (  Worrall 
agt.  Parmelee,  1  N.  Y.,  519 ;  Williams  agt.  Fitch,  18  id., 
546).  The  decision  in  Murray  agt.  Smith  (1  Duer,  412),  as 
shown  in  Wilmot  agt.  Richardson  (6  id.,  328  [339]),  was 
reversed  by  the  court  of  appeals  solely  on  the  ground  that 
the  admission  of  incompetent  evidence,  bearing  upon  the 
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issues  and  duly  excepted  to,  constitutes  error,  which  entitles 
the  party  excepting  to  a  new  trial.  That  the  question  has 
been  presented  by  a  bill  of  exceptions,  instead  of  a  full  case,  is 
no  ground  for  a  departure  from,  but  rather  a  reason  for 
adherence  to  the  last  named  rule ;  because,  without  the  whole 
evidence  before  us,  it  is  impossible  to  say  that  the  admission 
of  the  memorandum  did  not  prejudice  the  defendant  in  the 
estimation  of  the  referee. 

The  judgment  must  be  reversed,  the  order  of  reference 
vacated  and  a  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event. 

CURTIS  and  VAN  VOEST,  JJ.,  concurred. 
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JAMES  O'BRIEN,  Sheriff,  &c.,  plaintiff,  agt.  THE  MECHANICS' 
AND  TRADERS'  FIRE  INSURANCE  COMPANY,  defendant. 

Where  an  attachment  is  intended  to  be  levied  upon  property  incapable  of 
manual  delivery  (Code,  §  235),  to  wit,  a  claim  due  the  debtor  in  the 
attachment  for  money  due  from  an  insurance  company  under  a  policy 
issued  by  them,  the  notice  served  with  the  attachment  which  purports  to 
cover  generally  all  the  property,  real  and  personal,  money,  bank  notes, 
books  of  account,  and  vouchers  and  papers  relating  thereto,  and  the 
debts,  credits  and  effects  of  the  claimant  in  the  possession  of  or  under 
the  control  of  the  defendant  (the  company),  and  which  is  not  followed 
up  by  the  procurement  of  a  certificate  and  the  returning  of  an  inventory, 
is  wholly  insufficient  to  work  a  levy  upon  such  property  or  claim.  (This 
decision  affirms  that  delivered  at  special  term,  44  How.,  213.) 

A  condition,  contained  in  a  policy  of  insurance,  that  no  action  shall  be 
brought  against  the  company  within  six  months  after  the  loss  occurs,  is 
a  valid  contract  of  limitation  and  will  be  enforced  by  the  courts. 

General  Term,  May,  1873. 

Before  B  ARBOUR,  C.  J.,  and  FREEDMAN  and  SEDGWICK,  JJ. 

THIS  action  was  brought  by  plaintiff,  as  the  representative 
of  certain  attaching  creditors,  upon  a  policy  of  insurance  for 
$2,500,  dated  July  27th,  1868,  and  issued  by  defendant  to 
E.  S.  Candler,  Jr.,  upon  property  at  Belleville,  Florida.  On 
October  26th,  1868,  the  property  insured,  with  the  exception 
of  a  log-house,  was  entirely  destroyed  by  fire. 

On  November  24th,  1868,  Candler  furnished  formal  proofs 
of  the  loss,  but  was  required  by  the  defendant  to  furnish  more 
particular  proofs,  which  he  did  in  part.  The  remainder  he 
claimed  to  be  unable  to  furnish. 

February  2d,  1869,  Moore,  Wakefield  &  Co.,  of  New  York, 
obtained  a  warrant  of  attachment  against  Candler,  which  was 
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served  by  the  plaintiff,  as  sheriff,  on  defendant  the  next  day. 

Their  claim  went  to  judgment  and  execution  March  6th, 
1869,  for  $1,189.97,  and  their'  attachment  was  returned  on 
that  day  merged  in  execution. 

Six  other  creditors  of  Candler  also  obtained  attachments 
which  were  served  on  defendant,  five  of  which  and  two  exe- 
cutions still  remain  in  the  sheriff's  hands. 

June  18,  1869,  the  sheriff  brought  this  action  to  collect 
the  insurance  under  the  Code,  §§  232,  237,  sub.  4,  and  the 
attaching  creditors,  all  but  Wm.  Boyce  &  Co.,  united  in 
prosecuting  it. 

The  answer  charges  that  the  loss  was  fraudulently  over- 
stated in  the  preliminary  proofs,  and  that  the  action  was  not 
brought  within  six  months  after  the  loss,  as  required  by  the 
policy. 

Defendant's  counsel  moved  to  dismiss  the  complaint  on  the 
following  grounds : 

I.  That  the  attachment  had  never  been  levied  upon  the 
property  in  question. 

II.  That  in  the  twelfth  condition  of  the  insurance  it  was 
expressly  agreed  that  no  suits  or  actions  against  the  company 
for  the  recovery  of  any  claim  by  virtue  of  the  policy  should 
be  sustainable  in  any  court  of  law  or  chancery,  unless  said 
suit  should  be  commenced  within  six  months  after  the  loss 
occurred. 

III.  That  no  right  of  action  ever  accrued  to  anybody,  inas- 
much as  the  proofs  of  loss  were  never  served  in  compliance 
with  the  ninth  condition  of  the  policy. 

The  justice  dismissed  the  complaint  on  the  ground  that  the 
sheriff's  proceedings  did  not  constitute  a  levy,  and  that  the 
unadjusted  claim  of  Candler  against  the  company  had  not 
been  attached,  the  notice  served  not  sufficiently  "showing 
the  property  levied  on"  (Code^  §  235). 

Plaintiff's  exceptions  were  ordered  to  be  heard  in  the  first 
instance  at  the  general  term,  with  a  stay  in  the  action  until 
decision  thereon. 
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WILLIAM   W.  BADGER    &   LIVINGSTON  K.  MILLER,  for 

plaintiff. 
GEORGE  "W.  PARSONS,  for  defendant. 

By  the  Court,  FREEDMAN,  J. — The  learned  judge  who  pre- 
sided at  the  trial  dismissed  the  complaint  for  the  reason  that 
the  claim  of  Candler  against  the  defendant  upon  the  policy  in 
question  had  not  been  attached  by  the  sheriff,  and  that  conse- 
quently the  plaintiff  had  no  such  title  to  the  property  as  is 
necessary  for  the  maintenance  of  the  action. 

The  manner  in  which  attachments  under  the  Code  are  to  be 
executed,  so  as  to  bind  property  of  which  manual  delivery 
cannot  be  made,  is  prescribed  by  the  235th  section.  They  are 
to  be  executed  by  leaving  a  certified  copy  of  the  warrant  of 
attachment  with  the  person  or  corporation  holding  such  pro- 
perty, "with  a  notice  showing  the  property  levied  upon." 
Section  236  furnishes  the  sheriff  with  the  means  of  obtaining 
a  disclosure  of  all  the  particulars  necessary  to  enable  him  to 
describe  the  property  intended  to  be  levied  upon  with  due 
particularity.  He  may  apply  to  the  person  holding  the  pro- 
perty for  a  certificate  designating  the  amount  and  description 
of  the  property  so  held.  In  case  the  certificate  be  refused,  it 
may  be  compelled. 

In  Kuhlman  agt.  Orser  (5  Duer,  242),  this  court  expressly 
held,  as  one  of  the  grounds  upon  which  judgment  absolute 
was  ordered  for  the  plaintiff  upon  the  verdict,  that  the  require- 
ment of  the  said  235th  section  can  only  be  satisfied  by  a  notice 
which  so  particularly  describes  the  property  that  the  holder 
is  thereby  enabled  to  identify  it,  and  that  a  notice  general  in 
its  terms  and  containing  no  specification  of  the  particular  pro- 
perty meant  to  be  levied  on  is  insufficient  and  void. 

This  decision  has  since  been  followed  by  this  court  in 
Wilson  agt.  Duncan  (11  Abb.,  3),  and  has  been  expressly 
approved  by  the  court  of  appeals  in  Clarice  agt.  Goodridge 
(41  N.  Y.,  210).  It  is  true  that,  in  another  report  of  the 
last  named  case,  contained  in  44  How.,  226,  an  attempt  has 
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been  made  to  show  that  the  opinion  of  chief  justice  HUNT, 
upon  the  point  now  under  consideration,  was  not  concurred 
in  by  a  majority  of  the  court,  and  was  not  necessary  to  the 
decision  of  that  case.  But  the  printed  cases  in  Clarke  agt. 
Goodridge  and  Drake  agt  Goodridge,  which  were  handed 
up  by  defendant's  counsel,  and  a  critical  examination  of  the 
opinions  published  in  4A  How.,  in  the  light  which  the  printed 
records  throw  upon  them,  decidedly  show  that,  although  there 
were  two  motions  in  these  cases,  which  may  have  been  argued 
together  in  the  court  of  appeals,  they  had,  nevertheless,  been 
disposed  of  originally  by  two  diiferent  judges  of  the  supreme 
court ;  and  that  they  involved  essentially  different  questions, 
which  were  ultimately  disposed  of  by  the  court  of  appeals  as 
follows : 

In  the  one  case  the  order  was  reversed,  for  the  reason 
stated  by  chief  justice  HTJNT,  and  concurred  in  by  all  the 
judges  except  DANIELS  and  JAMES,  that  the  notice  served  by 
the  sheriff  upon  the  National  Bank  of  the  Republic  did  not 
specify  sufficiently  the  property  intended  to  be  levied  on,  and 
did  not  refer  to  the  interest  of  the  debtor  in  such  property 
with  reasonable  certainty. 

In  the  other  case  the  order  was  reversed  for  the  reasons 
stated  in  the  opinions  of  GROVEE  and  LOTT,  JJ.,  namely,  that 
it  did  not  appear  that  the  sheriff  had  at  any  time  made  an 
attempt  in  any  way  to  serve  the  attachment,  while  it  was 
in  his  hands,  upon  the  debt  due  from  Yerhuven  &  Co.  to 
Goodridge;  that,  consequently,  the  attachment  never  had 
been  a  lien  on  the  fund,  and  that,  upon  its  return,  the  sheriff's 
power  under  it  had  ceased.  Mr.  justice  GEOVER  was,  there- 
fore, entirely  correct  in  saying  (44  How.,  229)  that  the  suffi- 
ciency of  the  notice  served  by  the  sheriff  upon  the  National 
Bank  of  the  Republic,  in  the  case  first  above  referred  to,  had 
nothing  to  do  with  the  second  case. 

The  doctrine  first  laid  down  in  Kuhlman  agt.  Orser  (supra) 
represents,  therefore,  not  only  the  settled  law  of  this  court, 
but  the  law  of  this  state,  as  settled  by  the  court  of  appeals ; 
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and  from  this  it  follows  that  the  notices  served  in  the  case  at 
bar,  which  purported  to  cover  generally  all  the  property,  real 
and  personal,  money,  bank  notes,  books  of  account,  and 
vouchers  and  papers  relating  thereto,  and  the  debts,  credits 
and  effects  of  Candler,  in  the  possession  of  or  under  the  con- 
trol of  the  defendant,  and  which  were  not  followed  up  by 
the  procurement  of  a  certificate  and  the  returning  of  an 
inventory,  were  wholly  insufficient  to  work  a  levy  upon  Can- 
dler's  claim  under  the  policy  in  question. 

This  being  so,  the  sheriff  is  not  in  a  position  to  maintain 
this  action ;  and  the  defect  could  not  be  cured  by  proof  that, 
subsequent  to  its  commencement,  but  long  after  the  limita- 
tion of  the  six  months  prescribed  by  the  policy  for  its  com- 
mencement had  attached,  he  made  a  new  levy,  accompanied 
by  a  proper  notice.  Such  a  contract  of  limitation  is  valid 
and  will  be  enforced  by  the  court  (Roach  agt.  The  N.  Y. 
and  Erie  Ins.  Co.,  30  N.  Y.,  546 ;  and  The  Mayor,  <&?.,  of 
N.  Y.  agt.  The  Hamilton  Fire  Ins.  Co.,  39  N.  Y.,  45). 
Nor  could  the  defect  be  obviated  by  mere  conversations 
between  the  deputy  sheriff  and  defendant's  officers.  The 
remedy  given  by  the  235th  section  is  not  merely  cumulative, 
but  is  the  only  remedy  known  to  the  law  in  the  cases  there 
mentioned,  and  must  be  strictly  pursued. 

Plaintiff's  exceptions  must  be  overruled,  and  judgment 
absolute,  dismissing  the  complaint,  ordered  for  the  defendant, 
with  costs. 

BABBOUR,  C.  J.,  and  SEDGWICK,  J.,  concurred. 
VOL.  XLV  58 
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SUPKEME  COUKT. 

THE  DRY  DOCK,  EAST  BROADWAY  AND  BATTERY  RAILROAD 
COMPANY,  appellant,  agt.  RICHARD  A.  CUNNINGHAM, 
impleaded  with  the  mayor,  &c.,  respondents. 

An  undertaking,  given  on  the  issuing  of  an  injunction,  is  for  the  benefit  of 
all  the  defendants  enjoined,  whether  served  or  not.  Consequently,  it  is 
not  necessary  for  a  defendant  not  served  to  appear  in  the  action,  to  have 
the  benefit  of  the  undertaking. 

Where,  on  filing  consent  of  defendants'  attorney,  and  on  motion  of  plain- 
tiff's attorney  an  order  from  the  court  was  obtained  discontinuing  the 
action  and  canceling  the  undertaking  on  file,  without  the  knowledge  or 
consent  of  one  of  the  defendants  who  had  not  appeared  in  the  action, 
but  who  had  been  enjoined, — Held,  that  such  defendant  was  entitled  to 
have  so  much  of  the  order  as  canceled  the  undertaking  set  aside,  as  to 
him,  he  showing  a  property  in  it. 

The  canceling  of  an  undertaking  on  file  in  the  court  is  of  doubtful  pro- 
priety. It  certainly  ought  not  to  be  done  where  there  are  other  persons 
interested  besides  those  who  consent  to  the  order. 

General  Term,  First  Department,  1873. 

Before  INGRAHAM,  P.  J.,  and  DAVIS,  J. 

Appeal  argued  May  5th,  1873,  and  decided  May  23<7, 
1873. 

APPEAL  from  order  of  the  special  term  vacating  so  much 
of  an  order  discontinuing  an  action  for  an  injunction,  and 
canceling  the  undertaking  given  in  that  action,  as  so  canceled 
such  undertaking. 

This  action  was  brought  against  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York  and  Richard  A.  Cun- 
ningham to  restrain  them  from  interfering  with  the  plaintiffs 
in  operating  their  railroad  in  the  city  of  New  York,  and  a 
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preliminary  injunction  obtained  upon  the  usual  under- 
taking. 

The  summons,  complaint  and  injunction  were  served  upon 
both  defendants,  Cunningham  sustaining  considerable  pecu- 
niary loss. 

The  mayor,  aldermen,  &c.,  appeared  and  answered  ;  Cun- 
ningham did  not  appear  at  all  in  the  action. 

The  mayor,  aldermen,  &c.,  moved  at  special  term  to  vacate 
the  injunction,  but  their  motion  was  denied.  On  appeal  to 
the  general  term  the  order  of  the  special  term  was  reversed 
and  the  injunction  was  wholly  vacated  and  dissolved. 

Afterwards,  on  consent  of  the  corporation  counsel  (he 
receiving  his  costs  from  the  plaintiff)  and  on  motion  of  the 
plaintiff,  but  without  the  knowledge  or  consent  of  Cunning- 
ham, the  action,  without  having  reached  a  trial,  was  discon- 
tinued, and  the  undertaking  canceled. 

As  soon  as  Cunningham  learned  of  the  making  of  the  order 
discontinuing  the  action  and  directing  the  cancellation  of  the 
undertaking,  he  moved  to  vacate  such  order  so  far  as  it 
directed  the  cancellation  of  the  undertaking.  • 

His  motion  was  granted,  and  from  the  order  the  plaintiff 
appealed. 

JOHN  M.  SCRIBNER,  JR.,  for  the  appellant. 
CARLISLE  NORWOOD,  JR.,  for  the  respondent. 

By  the  Court,  INGRAHAM,  P.  J.  —  An  injunction  was 
obtained  by  the  plaintiffs  against  the  defendants  restraining 
thp  defendants  from  building  a  sewer  in  a  street  over  which 
the  plaintiffs'  road  was  laid.  The  defendants  are  the  mayor, 
&c.,  of  New  York  and  Cunningham,  with  whom  the' contract 
was  made  to  do  the  work. 

'  Cunningham  did  not  appear  on  the  suggestion  of  the  cor- 
poration counsel  that  his  rights  could  be  protected  by  him. 
Afterwards  the  injunction  was  dissolved  on  the  application  of 
the  counsel  for  the  corporation,  and,  on  a  consent  signed  by 
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the  counsel  for  the  corporation  and  the  plaintiffs'  attorney, 
an  order  was  entered  discontinuing  the  suit  and  canceling  the 
undertaking. 

The  defendant,  Cunningham,  now  moves  to  have  so  much 
of  the  order  as  directs  the  cancellation  of  the  injunction 
vacated.  The  motion  was  granted  at  special  term  and  the 
plaintiff  appeals. 

It  is  not  by  any  means  clear  that  Cunningham  might  not 
bring  an  action  on  the  undertaking,  notwithstanding  the  order 
canceling  it.  If  done  without  his  consent  and  he  had  a  pro- 
perty in  it,  that  right  could  not  be  taken  from  him  without 
some  assent  or  knowledge  on  his  part.  It  was  not  necessary, 
to  give  it  validity,  that  the  defendant  should  appear  in  the 
action.  His  interest  in  the  undertaking  began  when  he  was 
enjoined,  and  that  interest  became  perfected  when  the  court 
decided  that  the  plaintiff  had  no  right  to  the  injunction. 

I  doubt  very  much  the  propriety  of  canceling  undertakings 
on  file  in  the  court. 

It  certainly  ought  not  to  be  done  where  there  are  other 
persons  interested  besides  those  who  consent  to  the  order.  It 
is  apparent,  from  the  order  referred  to,  that  it  was  made  on 
the  supposition  that  all  the  parties  interested  in  the  action 
assented  to  its  entry ;  without  such  assent  the  order  should 
not  have  been  made.  In  N.  Y.  Cent.  Ins.  Co.  agt.  Safford 
et  al.  (10  How.  Pr.  R.,  344),  CADY,  J.,  says :  "  The  under- 
taking is  the  property  of  the  plaintiff  (or  party)  as  much  as 
if  it  had  been  given  to  him  on  the  sale  of  goods  or  a  farm, 
except  that  he  has  no  right  to  take  it  from  the  files  of  the 
court  without  leave,  and  he  can  maintain  an  action  on  it 
without  that." 

It  is  urged  that  Cunningham  had  no  standing  in  court,  and, 
therefore,  is  not  entitled  to  notice  of  the  application. 

It  has  been  held  that  the  undertaking  is  for  the  benefit  of 
all  the  defendants  enjoined,  whether  served  or  not  (Cumber- 
land Coal  Co.  agt.  Hoffman,  39  J3arb.,  16).  If  so,  it  surely 
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cannot  be  necessary  for  the  defendants  not  served  to  appear, 
to  have  the  benefit  of  the  undertaking. 

I  think  there  was  no  authority  for  canceling  the  undertak- 
ing so  far  as  relates  to  the  defendant,  Cunningham ;  and  in 
that  respect  the  order  should  be  affirmed. 

DAVIS,  J.  concurs. 
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N.  Y.  SUPERIOR  COURT. 

GUSTAVUS  A.  FUDICKAK,  plaintiff,  agt.  THE  GUARDIAN  MUTUAL 
LIFE  INSURANCE  COMPANY,  defendant. 

When  not  limited  by  the  terms  of  the  submission,  an  arbitrator  has 
authority  to  decide  all  questions  of  fact  and  of  law  arising  upon  the 
matters  submitted,  and  his  decision  thereon  is  conclusiverupon  the  same 
principle  that  a  final  judgment  of  a  court  of  last  resort  is  conclusive. 

In  an  action  to  set  aside  an  award,  as  a  general  rule,  it  is  only  in  case  of  a 
fraud  practiced  by  a  party,  or  in  case  of  corruption,  partiality  or  mis- 
conduct on  the  part  of  the  arbitrator  within  the  legally  established  mean- 
ing of  these  terms,  that  a  court  of  equity  will  interfere  after  an  unre- 
stricted submission. 

The  court  will  also  interpose  in  case  of  excess  or  imperfect  execution  of 
the  powers  conferred,  and  in  case  of  a  gross  mistake,  about  which  there 
can  be  no  dispute 

There  are,  however,  some  exceptions  in  which  the  court  will  grant  relief, 
notwithstanding  tile  submission  was  an  unrestricted  one,  viz. : 

1st.  Where  the  arbitrator  himself,  either  by  the  shape  in  which  he  makes 
his  award,  or  by  embodying  in  it  a  full  statement  of  the  grounds  of  his 
decision,  or  of  his  intention  to  be  governed  by  strictly  legal  principles, 
has  conferred  upon  the  court  a  power  of  inquiry  and  revision  which  it 
would  not  otherwise  have  had.  This  must  appear  so  clearly  upon  the 
face  of  the  award  as  to  justify  the  judicial  mind  in  supposing  that  the 
arbitrator  would  have  made  a  different  award  had  he  known  that 
the  judicial  tribunals  held  a  different  view  of  the  question  of  law  arising 
in  the  case  from  that  entertained  by  himself. 

3d.  Where  the  arbitrator  has  proceeded  upon  a  gross  and  palpable  mis- 
take either  of  law  or  of  fact  affecting  the  merits.  Here  the  error  must 
be  fundamentally  and  glaringly  wrong. 

Special  Term,  February,  1873. 

THIS  action  was  brought  to  set  aside  an  award  in  favor  of 
the  defendants. 

The  plaintiff  was  an  agent  of  the  defendants,  and  after  the 
expiration  of  about  one  year  from  the  commencement  of  his 
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employment  a  contract  under  seal  was  entered  into  between 
the  parties  for  the  term  of  five  years,  dated  April  1,  1869,  by 
•which  plaintiff  was  appointed  superintendent  of  the  company's 
agencies  in  certain  states,  counties  and  cities  therein  named, 
with  the  right  to  appoint  and  remove  agents  in  the  districts 
specified,  and  to  accept  premiums,  all  cash  or  one-half  loan, 
against  the  policies. 

The  contract  provided  that  plaintiff  should  devote  his  time 
and  attention  in  a  faithful  manner  to  developing  and  extend- 
ing the  business  of  the  company,  and  to  exercise  such  super- 
vision over  the  agents  of  his  appointment  as  should  insure 
the  faithful  performance  of  their  duties ;  that  he  should  be 
responsible  for  the  same,  and  that  he  should  receive  for  his 
services  and  expenditures  thirty-six  and  a  half  per  cent  of  the 
amount  received  in  cash  and  loans  for  the  first  year's  pre- 
miums and  ten  per  cent  on  all  renewal  cash  and  loans,  which 
arrangement  was  to  be  continued  to  the  plaintiff  during  his 
life,  and  in  case  his  mother,  Caroline  Fudickar,  should  sur- 
vive him,  then  the  said  renewal  commissions  should  be  con- 
tinued to  her  during  her  life. 

The  contract  also  revoked  all  former  agreements  between 
the  parties,  except  that  the  renewal  commissions  upon  busi- 
ness obtained  under  them  (ten  per  cent)  should  be  continued 
in  the  same  manner  as  provided  for  in  the  new  contract,  and 
finally  it  contained  the  following  clause :  *  . 

"  The  company,  by  the  hand  of  their  president  and  secre- 
tary, do  acknowledge  the  aforesaid  agreement  to  be  binding 
on  them  for  the  term  of  five  years  from  this  date ;  but  if  this 
contract  should  cease  to  be  in  forcef  G.  A.  Fudickar's  interest 
in  the  business  of  the  agents  appointed  by  him  shall  not  be 
affected  through  the  change,  but  he  shall  further  be  entitled 
to  all  the  renewals  of  the  business  done  previous  to  such 
change." 

This  contract  was  subsequently  several  times  modified  to 
adjust  differences  that  had  from  time  to  time  sprung  up  under 
it  between  the  parties,  but  in  particulars  which  it  is  not  neces- 
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sary  to  detail  here.  Under  it  plaintiff  built  up  a  large  busi- 
ness for  the  company. 

On  the  1st  of  April,  1870,  the  company  discharged  the 
plaintiff  for  alleged  gross  misconduct. 

Out  of  this  discharge  numerous  controversies  arose.  Plain- 
tiff contended  that  he  was  entitled  to  large  amounts  for 
commissions ;  to  the  books  of  the  German  department,  and  to 
damages.  Defendants  claimed  that  a  large  balance  was  due 
them  for  overcharges,  &c.,  &c. ;  that  the  books  belonged  to 
them,  and  that  they  were  justified  in  discharging  plaintiff. 

All  these  matters  were  referred  to  George  T.  Hope,  Esq.,  as 
sole  arbitrator,  who,  after  taking  a  large  mass  of  testimony, 
found  that  plaintiff  had  been  guilty  of  gross  misconduct ;  that 
he  had  been  rightfully  discharged ;  that  he  was  entitled  to 
nothing,  but  was  indebted  to  defendants  in  at  least  the  sum 
of  $2,000,  for  which  amount  the  arbitrator  gave  judgment  in 
defendants'  favor. 

The  plaintiff  thereupon  commenced  this  action  to  set  aside 
the  award  and  to  be  restored  to  his  former  rights  and  reme- 
dies, upon  the  grounds : 

*  I.  That  in  holding  that  the  plaintiff  had  been  properly  dis- 
charged, the  arbitrator  was  guilty  of  a  gross  and  palpable 
mistake  of  law. 

II.  That  under  the  contract  of  April  1,  1869,  the  plaintiff, 
even  after  his  dismissal,  had  a  vested  right,  of  which  he  could 
not  be  deprived,  to  commissions  upon  premiums  thereafter 
paid  to  the  company  upon  policies  originally  procured  by 
plaintiff,  and  that  in  holding  otherwise,  the  arbitrator  was 
guilty  of  a  gross  and  palpable  mistake  of  law. 

III.  That  the  arbitrator   on   his   own  motion  refused  to 
receive  evidence  offered  by  plaintiff  to  show  bias  on  the  part 
of  a  certain  witness  produced  by  the  company,  on  the  alleged 
ground  that  the  witness  offered  by  plaintiff  for  that  purpose 
had  been  present  during  the  proceedings  before  the  arbitrator, 
in  violation  of  the  rule  agreed  to  by  the  parties  at  th#  com- 
mencement, that  all  witnesses  should  be  excluded  from  the 
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room.  That  this  refusal  constituted  gross  misconduct  and 
partiality. 

IY.  That  the  amount  awarded  against  the  plaintiff  could 
not  be  accounted  for  by  any  possible  state  of  the  accounts, 
which  were  placed  in  evidence,  and  that  in  awarding  said 
amount  the  arbitrator  was  guilty  of  a  gross  and  palpable  mis- 
take of  fact. 

Y.  That  the  said  arbitrator  was  guilty  of  gross  misconduct 
and  partiality  in  this:  That  after  the  evidence  had  been 
closed  and  the  case  had  been  submitted,  he  caused  the  defend- 
ants to  make  and  deliver  to  him  a  summary  statement  of 
amounts  to  be  charged  to  the  plaintiff  and  with  which  plain- 
tiff was  to  be  credited.  That  the  statement  thus  received 
was  incorrect  in  the  highest  degree,  but  that  it  was  examined 
and  considered  by  the  arbitrator  before  making  his  award, 
and  that  this  was  done  without  the  knowledge  or  consent  of 
the  plaintiff. 

YL  That  in  the  course  of  the  proceedings  the  arbitrator 
was  guilty  of  gross  misconduct  and  gross  carelessness  and  par- 
tiality. 

JOSEPH  R.  FLANDEES  &  A.  J.  REQUIEB,  for  plaintiff, 
eited : 

I.  That  a  court  of  equity  will  set  aside  an  award,  The 
Butcher  of  Croydorfs  Case,  3  Ch.  R.,  76 ;  2  Vent.,  251 ;  I 
Eq.  Ab.,  59;  Srettigue  agt.  Carpenter,  3  P.  Wms.,  362; 

Walker  &gt.  Frobisher,  6  Ves.,  Sen.,  70  ;  Morgan  agt.  Mather, 
2  Ves.,  Jun.,  15  ;  Van  Cortlandt  agt.  Underhill,  17  Johns., 
405 ;  Barton  agt.  Knight,  2  Verm.,  515 ;  Cameforth  agt. 

Geer,  2  Vern.,  705;  Redint  agt.  Pain,  3  Atk.,  494;  Lord 
Lonsdale  agt.  Littledale,  2  Ves.,  Jun.,  450;  Medcalfe  agt. 
Ives,  1  Atk.,  63  ;  Harvey  agt.  Shelton,  7  Beavan,  455 ;  In  the 
Matter  of  Hick,  8  Taunt.,  694 ;  Emery  agt.  Owens,  7  Gill 
(Md.},  488 ;  Ligon  agt.  Ford,  5  Mumf.,  10 ;  Herrick  agt. 
Blair,  \  Johns.  Ch.  E.,  101  ;  Perkins  agt.  (riles,  53  Barb., 
YOL.  XLY.  59 
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34:2  ;  Roosevelt  agt.  Thurman,  1  Johns.  Oh.  R.,  220  ;  Young 
agt.  Walter,  9  Ves.  Jr.,  364  ;  Campbell  agt.  West,  3  Paige, 
138  ;  Richardson  agt.  Nornse,  3  Barn,  db  Aid.  ;  Wohlen- 
berg  agt.  Sageman,  9  Taunt.,  251. 

II.  On  the  question  of  jurisdiction,   2  Rev.  St.,  540  ;  3 
Rev.  Stat.,  5th  ed.,  855,  §  22,  and  fievisor's  Notes  •  Burn- 
side  agt.  Whitney,  21  N.  Y.,  148  ;  Bissell  agt.  Morgan,  56 
,Sa/#.,  369. 

III.  That  the  company  could  not  rescind  the   contract, 
Lawrence  agt.  Dale,  3  Johns.  Ch.  R.,  23  ;   McNevin  agt. 
Livingston,  17  Johns.  Ch.  R.,  436  ;  Lawler  agt.  Selden,  11 
JTbw.  Pf.  7?.,  526  ;  Monaghan  agt.  Story,  2  ^E7.  Z>.  Smith, 
393  ;  JTwwrf  agt.  £m^r,  1  Z?<%,  209  ;  2  Pars.  <w  Cimtf.  (3d 
#e?.),  192,  193  ;  Weaver  agt.  Sessions,  6  Taunt.,  154  ;  Frank- 
lin agt.  Miller,  4  J.d.  cfe  -£7£.,  599  ;  .fftmtf  agt.  <S^&,  5  .Ziastf, 
449;  ^d  agt.  Blandford,  2  Y.  &  J.,   278;  J9wJ0*s  agt. 
Hud.  <&  Del.  Canal  Co.,  4  Wend.,  285  ;  Tipton  agt.  Feitner, 
20  jy.  I7!,  431,  opinion  of  SELDEN,  J.  ;  Ulter  agt.  Stewart, 
30  #<wfc.  23. 


WHEELER  H.  PECKHAM,  for  defendants,  cited  : 

I.  As  to  the  history  of  arbitration  and  the  jurisdiction  of 
courts  over  awards,  3  Blackstonds  Com.,  p.  16  of  marginal 
paging,  Chitty's  ed.  ;  Stats.  9  and  10  Wm.  Ill,  ch.  15  ;  2 
Story's   Eq.,  §    1450,  and  notes;    Tappan    agt.  Heath,  1 
Paige,  293  ;  Burnside  agt.  Whitney,  21  JT.  F.,  148. 

II.  That  the  award  should  not  be  set  aside,  Caldioell  on 
Arbitration,  pp.  373,  374,  384  ;  Know  agt.  Symonds,  1  Ves., 
Jr.,  369  ;  Morgan  agt.  Mather,  2  *d.,  21  ;   Goodman  agt. 
Sayres,  2  <7<z<305  cfc  fFafer,  249  ;  Van  Cortlandt  agt.  Under- 
bill, 17  JbArw.  .ff.,  408,  411,  415,  420,  431;  Jackson  agt. 
Ambler,  14  </!,  105  ;  Campbell  agt.  TF^&rn,  3  Paige  ;  Story's 
ed.,  vol.  2,  §§  1451,  1454,  1455. 

LIVINGSTON  K.  MILLER,  for  defendants,  cited: 
L  That  plaintiff  was  properly  discharged,  Huntington  agt. 
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Claflin,  10  Bosw.,  262;  Lantry  agt.  Paries,  8  Cow.,  63; 
Marsh  agt.  Rulesson,  1  Wend.,  514  ;  JSickels  agt.  Pattison, 
14  «?.,  257;  Bonesteel  agt.  I7^  Mayor,  etc.,  22  -ZV.  F.,  162; 
Niblo  agt.  JBinsse,  44  Barb.,  54;  Smith  agt.  Brady,  17  -ZT. 
J".,  173  ;  Tompkins  agt.  Dudley,  25  *W.,  272  ;  Husted  agt. 
O<M0,  36  «?.,  221  ;  TTa^r  agt.  Millard,  29  *W.,  375  ;  jETfera 
agt.  Topp,  6  Exchequer,  424. 

II.  That  none  of  the  errors  alleged  is  sufficient  to  vitiate 
the  award,  Emmet  agt.  ^ytf,  17  TFisw^.,  410  ;  Smith  agt. 
Cutler,  10  M?.,  589  ;  "RW0  agt.  TVoy  an(2  Boston  R.  B.  Co., 
20  ^a^J.,  ^>.  382,  395  to  396  ;  Dater  agt.  Wellington,  1 
319  ;  jg«#er  agt.  The  Mayor,  etc.,  1  Hill,  489  ;  P«r- 
agt.  Giles,  53  Barb.,  342;  Morewood  agt.  Jewett,  2 
Robert.,  496  ;  6>«  agt.  Schroeppel,  1  &&2.,  482  ;  Trumbull 
agt.  Martin,  37  ^bzo.  Pr.  72.,  20  ;  Burchell  agt.  Marsh,  17 
£7.  &  #.  344. 


FEEEDMAN,  «7.  —  If  this  were  an  appeal  from  a  judgment 
entered  upon  the  report  of  a  referee,  instead  of  being  a  bill 
in  equity  to  set  aside  the  award,  I  should,  without  much 
hesitation,  vote  for  reversal  and  a  new  trial.  But  the  doc- 
trine of  error  has  no  application  in  an  action  to  set  aside  an 
award. 

When  not  limited  by  the  terms  of  the  submission  (and  in 
this  case  there  is  no  such  limitation)  the  arbitrator  has  author- 
ity to  decide  all  questions  of  fact  and  of  law  arising  upon 
the  matters  submitted.  He  is  the  judge  of  the  parties'  own 
choosing  ;  and  his  decision  of  the  questions  of  fact  and  of  law, 
within  the  scope  of  his  authority,  is  conclusive  upon  the  same 
principle  that  a  final  judgment  of  a  court  of  last  resort  is 
conclusive. 

As  a  general  rule,  it  is  only  in  case  of  a  fraud  practiced  by 
a  party,  or  in  case  of  corruption,  partiality  or  misconduct  on 
the  part  of  the  arbitrator  within  the  legally  established  mean- 
ing of  these  terms,  that  a  court  of  equity  will  interfere,  after 
an  unrestricted  submission.  The  court  will  also  interpose  in 
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case  of  excess  or  imperfect  execution  of  the  powers  conferred, 
and  in  case  of  a  gross  mistake,  about  which  there  can  be  no 
dispute.  Plaintiff  did  not  bring  himself  within  any  of  these 
cases. 

There  are,  however,  some  exceptions  in  which  the  court 
will  grant  relief,  notwithstanding  the  submission  was  an  unre- 
stricted one,  viz. : 

First.  Where,  as  pointed  out  by  Mr.  Morse  in  his  recent 
valuable  work  on  "  Arbitration  and  Awards,"  the  arbitrator 
himself,  either  by  the  shape  in  which  he  makes  his  award,  or 
by  embodying  in  it  a  full  statement  of  the  grounds  of  his 
decision  or  of  his  intention  to  be  governed  by  strictly  legal 
principles,  has  conferred  upon  the  court  a  power  of  inquiry 
and  revision  which  it  would  not  otherwise  have  had.  This 
must  appear  so  clearly  upon  the  face  of  the  award  as  to  jus- 
tify the  judicial  mind  in  supposing  that  the  arbitrator  would 
have  made  a  different  award  had  he  known  that  the  judicial 
tribunals  held  a  different  view  of  the  questions  of  law  arising 
in  the  case  from  that  entertained  by  himself. 

Secondly.  When  the  arbitrator  has  proceeded  upon  a  gross 
and  palpable  mistake,  either  of  law  or  of  fact,  directly  affect- 
ing the  merits.  Here  the  error  must  be  fundamentally  and 
glaringly  wrong. 

The  case  at  bar  does  not  fall  within  the  first  exception  ;  for 
the  award  shows  no  intention  to  be  guided  solely  by  legal 
principles,  and  expressly  states  that  it  does  not  contain  all 
the  reasons  which  influenced  the  decision  of  the  arbitrator. 
The  second  exception  I  at  first  supposed  did  cover  the  case. 
It  seemed  to  me  that  the  conventional  relation,  created  by 
contract  under  seal  between  a  corporation  and  its  superin- 
tendent, could  not  be  held  to  be  the  same  in  all  respects  as 
the  common-law  relation  of  master  and  servant.  It  also 
appeared  to  me  that  the  contract  in  this  case,  which  was 
entered  into  after  careful  consideration  by  both  parties,  which 
contained  minute  and  intricate  provisions  as  to  the  rights  and 
obligations  of  the  parties,  and  which  was  several  times 
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amended  and  modified  to  adjust  differences  that  had  from 
time  to  time  sprung  up  between  the  parties,  could  not  be 
rescinded  by  the  company  by  reason  of  its  inability  to  restore 
the  plaintiff  to  his  original  position.  For  these  reasons  1  felt 
strongly  inclined  to  hold  that  the  plaintiff  was  improperly 
discharged,  and  that  the  decision  of  the  arbitrator  to  the  con- 
trary, in  view  of  the  magnitude  of  the  interests  involved,  and 
in  view  of  the  arbitrator's  further  ruling,  flowing  from  this 
first  named  erroneous  decision,  that  in  consequence  of  such 
dismissal  plaintiff  was  no  longer  entitled  to  the  renewal  com- 
missions guaranteed  to  him  by  the  contract,  amounted  to  a 
gross  and  palpable  mistake  of  law,  entitling  the  plaintiff  to  a 
vacation  of  the  award.  But,  after  an  exhaustive  examination 
of  the  authorities  cited  by  both  parties,  I  felt  constrained  to 
come  to  the  conclusion  that  the  evidence  before  me  is  not 
sufficient  to  warrant  my  interference.  Although  the  Ameri- 
can as  well  as  the  English  decisions  upon  this  point,  which 
are  by  far  too  numerous  to  be  specially  adverted  to  here,  are 
very  conflicting,  yet  the  clear  weight  of  authority  is  that  the 
mistake  must  be  so  fundamentally,  palpably  and  glaringly 
wrong  as  to  amount,  in  the  light  of  the  facts  of  the  case, 
almost  to  evidence  of  misconduct.  It  is  not  enough  that  the 
point  is  doubtful. 

As  the  whole  evidence  taken  by  the  arbitrator  has  not  been 
placed  before  me,  and  as  the  award  does  not  contain  all  the 
facts  and  reasons  which  influenced  the  decision,  but  merely 
gives  a  selection  of  some  by  way  of  illustration,  it  is  impossi- 
ble for  me  to  say  that,  in  the  face  of  the  final,  general  find- 
ings, that  the  contract  was  broken  by  plaintiff  repeatedly  and 
constantly ;  that  his  acts  were  not  only  wrong  but  unjustifia- 
ble ;  that  such  acts  have  entailed  upon  the  company  great 
loss,  which  will  be  known  and  felt  during  future  years ;  and 
that,  for  these  reasons,  it  became  the  duty  »f  the  company  to 
dismiss  him  ;  the  rulings  of  the  arbitrator  upon  the  questions 
of  law  herein  before  referred  to,  but  arising  in  connection 
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with  this  state  of  facts,  were  so  indisputably  and  unmistaka- 
bly wrong  as  to  vitiate  the  award. 

As  to  alleged  mistakes  of  figures,  it  was  incumbent  upon 
the  plaintiff  to  show  not  only  that  the  arbitrator  had  erred, 
but,  also,  that  the  plaintiff  subsequently  convinced  the  arbi- 
trator as  to  the  existence  of  such  mistakes.  This  the  plain- 
tiff failed  to  show. 

The  fact  that  the  arbitrator,  after  the  close  of  the  evidence, 
received  and  accepted  from  the  company  a  statement  of  its 
claims,  extracted  from  the  company's  books,  was  an  irregu- 
larity, notwithstanding  the  arbitrator's  explanation  of  it. 
According  to  his  own  version  the  parties  had  consented  that 
he  should  make  an  examination  in  person  of  the  company's 
books.  That  did  not  authorize  him  to  accept  the  company's 
extract  from  the  books  in  place  of  such  examination.  But 
the  plaintiff  saw  the  statement  in  the  hands  of  the  arbitrator, 
talked  with  the  latter  about  it,  and  finally  concluded  to  take 
his  chances  for  an  award  under  it.  If  he  was  dissatisfied,  he 
should  have  revoked  the  submission. 

The  defendant  is  entitled  to  judgment,  dismissing  the  com- 
plaint with  costs.  No  extra  allowance  will  be  granted.  The 
findings,  to  be  prepared  in  accordance  with  the  opinion,  are 
to  be  handed  up  for  settlement  on  a  notice  of  at  least  five 
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K  Y.  COMMON  PLEAS. 

STILES   B.  WOOD   agt.   SNIFFEN  MEKRITT  and  EDWAKD  D. 

MERRITT. 

Where  a  defendant  executes  an  assignment,  leaving  the  date  blank,  of  all 
his  right,  title  and  interest  in  and  to  the  taxable  costs  and  disbursements  in 
the  action,  to  his  co-defendant  in  the  suit,  several  days  prior  to  the  trial,  and 
on  the  trial  the  complaint  is  dismissed  as  to  such  defendant  and  a  ver- 
dict for  costs  rendered  in  his  favor,  and  on  the  same  day  his  co-defendant 
perfects  the  assignment  to  him  by  filling  in  the  date,  and  the  plaintiff  on 
that  day  recovers  a  verdict  against  the  co-defendant,  which  is  imme- 
diately assigned  to  a  third  person,  and  the  co-defendant  subsequently 
enters  judgment  for  costs,  &c. ,  assigned  to  him,  and  two  days  thereafter 
the  assignee  of  the  plaintiff  enters  judgment  on  the  verdict  recovered  by 
the  plaintiff  and  assigned  to  him,  the  co-defendant  is  not  entitled  to  offset 
his  judgment  against  that  of  the  plaintiff. 

The  co-defendant's  claim  to  costs  was  not  liquidated  when  the  assignment 
was  made  to  him,  and  did  not  become  so  until  judgment  was  entered, 
when  the  plaintiff's  demand  sued  on  was  liquidated  and  assigned  before 
judgment  entered. 

MOTION  to  set  off  judgment  for  costs  awarded  the  defend- 
ant, Edward  D.  Merritt,  against  judgment  recovered  against 
the  defendant,  Sniffen  Merritt. 

.  ABBETT  &  FULLER,  for  the  motion. 
ELY  &  SMITH,  opposed. 

This  is  a  motion  to  offset  a  judgment  in  favor  of  the 
defendant,  Sniffen  Merritt,  against  the  plaintiff  for  costs  and 
disbursements  on  a  dismissal  of  the  complaint  as  against  the 
defendant,  Edward  D.  Merritt,  and  assigned  by  him  before 
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such  dismissal  to  the  defendant,  Sniffen  Merritt,  against  a 
judgment  in  favor  of  Charles  E.  Howard  on  a  verdict  and  for 
costs  in  favor  of  plaintiff  and  against  the  defendant,  Sniifen 
Merritt,  and  assigned  by  plaintiff  to  said  Howard  imme- 
diately after  the  rendering  of  said  verdict. 

The  action  was  tried  and  the  complaint  dismissed  as  to 
defendant,  Edward  D.  Merritt,  and  verdict  rendered  against 
the  defendant,  Sniffen  Merritt,  and  said  verdict  and  costs  and 
judgment  to  be  entered  therein  assigned  by  plaintiff  to  said 
Charles  E.  Howard  on  the  9th  day  of  February,  1871. 

The  defendant,  Edward  D.  Merritt,  executed  an  assignment 
of  all  his  right,  title  and  interest  in  and  to  the  taxable  costs 
and  disbursements  in  this  suit  on  the  15th  day  of  January, 
1871  (twenty-five  days  before  the  action  was  tried  and  before 
any  costs  had  accrued)  to  his  co-defendant,  Sniffen  Merritt, 
and  left  the  date  of  the  assignment  blank,  which  was  filled  in 
by  Sniffen  Merritt's  attorney  on  the  same  day  the  action  was 
tried  (February  9th  inst.). 

On  the  15th  day  of  February,  1871  (six  days  after  the  trial 
and  assignment  to  Howard),  judgment  was  entered  in  favor  of 
the  defendant,  Sniffen  Merritt,  against  the  plaintiff  for  the 
costs  and  disbursements  assigned  to  him  as  aforesaid. 

On  the  17th  day  of  February,  1871,  judgment  was  entered  in 
favor  of  Charles  E.  Howard  against  Sniffen  Merritt,  on  the 
rerdict,  and  for  the  costs  and  disbursements  assigned  to  him 
as  aforesaid. 

I.  The  assignment  of  Edward  D.  Merritt  to  his  co-defend- 
ant of  the  taxable  costs  and  disbursements  was  void.  At  the 
time  the  assignment  was  made  there  was  nothing  in  esse  to 
assign.  No  costs  had  accrued.  The  subject  of  the  intended 
assignment  had  no  existence.  The  most  favorable  construc- 
tion that  can  be  given  to  the  instrument  is  that  it  was  a  mere 
agreement  to  assign  an  executory  contract,  and  therefore  no 
title  passed  (Andrews  agt.  Durant,  1  Kern.,  35 ;  Munsell 
agt.  Lewis,  4  Hill,  635,  and  oases  cited  /  contra,  Ely  agt. 
Cook,  2  Hill,  418).  The  fact  of  the  date  being  left  blank, 
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and  after  the  trial  being  filled  in  by  the  attorney  in  the 
action,  shows  that  the  parties  did  not  consider  it  an  executed 
agreement  or  even  a  completed  one.  Of  course,  the  act  of  the 
attorney  in  tilling  in  the  date  left  blank  in  the  instrument 
(which  is  under  seal)  can  give  it  no  additional  validity,  and 
was  entirely  unauthorized. 

II.  But  even  admitting  the  validity  of  the  assignment  to 
Sniffen  Merritt,  the  motion  to  set  off  the  judgments  cannot 
prevail,  because  the  right  to  set  off  does  not  arise  until  the 
judgment  to  be  affected  by  it  is  recovered  (Mackey  agt. 
Mackey,  43  Barb.,  58 ;  Graves  agt.  Woodbury,  4  Hill,  559 ; 
Roberts  agt.  Carter,  17  How.  Pr.  R.,  341 ;  Exparte  Bagg,  10 
Wetid.,  615 ;  People  agt.  Judges  of  Delaware,  6  Cow.,  598 ; 
Van  Pelt  agt.  Boyer,  8  How.  Pr.  R.,  319).     And  an  assign- 
ment previously  made  (i.  e.,  before  judgment)  will  have  the 
effect  of  preventing  the  right  of  set-off  from  accruing  (See 
above  cases  and  also  Myers  agt.  Davis,  22  JV.   Y.,  489). 
The  claims  to  be  set  off  must  exist  in  a  perfect  condition  at 
the  same  time,  and  therefore  if  before  the  demand  of  the 
party  claiming  the  set-off'  becomes  mature  the  opposite  claim 
has  been  assigned,  the  right  of  set-off  no  longer  exists  (Myers 
agt.  Davis,  supra). 

III.  The  Revised  Statutes  provide  that  a  set-off  "  must  be 
a  demand  arising  upon  judgment  or  upon  contract,  express  or 
implied,"  and  also  that  the  amount  must  be  liquidated  (2  R. 
S.,  365,  Edm.  ed. ;  Van  Pelt  v.  Boyer,  supra).     The  claim  or 
costs  attempted  to  be  set  off  was  not  in  judgment  at  the  time 
of  the  assignment  to  Howard,  and  was  not  one  arising  on  con- 
tract, and  the  amount  was  not  liquidated,  the  costs  and  dis- 
bursements not  having  been  liquidated  by  the  clerk.     It  is 
distinctly  laid  down  in  Graves  agt.  Woodbridge  (supra)  and 
in  Waterman  on  Set-off,  &c.,  chap.  7,  that  in  order  to  set  off  a 
demand  the  amount  must  be  liquidated. 

IV.  The  defendant,  Sniffen  Merritt,  has  no  equities  in  his 
favor  on  this  motion,  as  he  procured  the  assignment  of  the 
costs  from  Edward  D.  Merritt  solely  for  the  purpose  of  off- 
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setting  them  against  the  verdict  and  costs  rendered  against 
him  and  in  favor  of  plaintiff. 

ROBINSON,  J. — The  action  was  tried  February  9th,  1870, 
and  resulted  in  a  verdict  in  favor  of  the  plaintiff  against 
Sniffen  Merritt  for  $270,  and  a  dismissal  of  the  complaint,  as 
against  Edward  D.  Merritt,  with  costs. 

Judgment  was  perfected  on  the  verdict  against  Sniffen 
Merritt,  February  17th,  1871,  in  favor  of  Charles  E.  Howard, 
who,  by  assignment  from  plaintiff  dated  February  9th,  1871, 
had  become  assignee  of  the  verdict,  "  together  with  any  costs 
accrued  or  to  accrue,  and  any  judgment  to  be  entered 
therefor." 

Edward  D.  Merritt,  in  anticipation  of  judgment  in  his 
favor,  on  his  defence  to  the  debt  in  suit  of  a  discharge  in 
bankruptcy,  executed  to  his  co-defendant,  on  or  about  the  15th 
of  January,  1871,  an  assignment  of  all  his  claims  to  the  tax- 
able costs  and  disbursements  in  the  suit,  perfect,  except  as  to 
the  mention  of  the  date,  which,  upon  the  dismissal  of  the 
complaint  against  him,  was  immediately  filled  in  with  the 
date,  February  9th. 

It  contained  a  covenant  to  execute  a  further  assignment  of 
the  judgment  for  such  costs  when  entered,  and  was  effectual 
as  a  transfer  of  the  costs  subsequently  recovered  {Ely  agt. 
Cook,  2  Hilt.,  418).  Judgment  was  entered  February  15th, 
1871,  against  plaintiff,  Wood,  in  favor  of  Sniffen  Merritt,  as 
such  assignee  of  Edward  D.  Merritt  (upon  an  order  improvi- 
dently  granted  but  not  affecting  the  question),  for  $151.75, 
costs  and  disbursements,  and,  on  the  17th  of  February,  in 
favor  of  Charles  E.  Howard,  as  assignee  of  plaintiff,  for 
$477.92,  the  amount  of  the  verdict,  costs  and  disbursements ; 
and  the  present  motion  is  to  set  off  the  former  against  the 
latter. 

The  assignment  of  the  verdict,  after  it  was  rendered,  car- 
ried with  it  in  terms,  as  well  as  in  legal  effect,  the  costs  inci- 
dent to  the  debt,  and  the  judgment  to  be  entered  on  such 
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verdict  (Mackey  agt.  Mackey,  43  Barb.,  58 ;  Countryman 
agt.  Bayer,  3  How.,  386),  and  no  question  is  raised  or  sug- 
gested, as  against  the  right  of  Charles  E.  Howard,  as  assignee, 
and  substituted  plaintiff  (aside  from  this  claim  to  the  set-off) 
to  the  judgment  for  the  amount  recovered  against  the  defend- 
ant, Sniffen  Merritt. 

This  set-off  ought  not  to  be  allowed : 

First.  The  dismissal  of  the  complaint,  as  against  Edward  D. 
Merritt,  on  the  9th  of  February,  gave  him  a  right  to  recover 
costs,  which  was  perfected  on  the  fifteenth.  But  until  these 
costs  were  liquidated  and  adjusted  and  judgment  entered,  his 
right  had  not  matured  into  a  debt  or  personal  obligation  against 
the  plaintiff,  for  which  a  suit  might  be  maintained,  nor  had 
it  become  available  as  a  judgment  in  which  the  court  had 
jurisdiction  to  adjust  or  make  a  set-off  of  the  respective  claims 
of  the  parties ;  as,  for  instance,  where,  in  a  recovery  for  less. 
than  fifty  dollars,  costs  are  allowed  to  defendant,  in  such  case 
no  assignment  of  the  recovery,  before  judgment,  would  debar 
the  defendant  from  a  set-off  of  his  costs,  and  the  court  would 
direct  such  set-off  and  order  execution  for  any  balance  due  to 
one  party  from  the  other.  But  the  dismissal  of  the  com- 
plaint in  this  case,  as  to  Edward  D.  Merritt,  was,  in  its  con- 
sequences, no  greater  in  preventing  or  interfering  with  the 
complete  operation  of  the  assignment  of  the  verdict  in  ques- 
tion, than  if  he  had  obtained  such  dismissal  on  the  same  day 
of  another  action  in  which  Wood  had  been  plaintiff.  In 
either  of  the  two  latter  cases  the  right  to  the  costs,  as  a  debt 
that  could  be  set  off,  was  inchoate  and  subject  to  future  judi- 
cial action  in  liquidating  its  amount  (Supervisors  of  Onon- 
daga  agt.  Briygs,  2  Den.,  26),  and  only  became  perfect  on 
the  subsequent  entry  of  judgment  therefor. 

Secondly.  The  indebtedness  of  the  defendant,  Sniffen  Mer- 
ritt, as  established  by  the  verdict,  existed  when  the  contract 
sued  upon  was  broken  and  the  assignment  of  the  verdict  ren- 
dered for  its  breach  carried  the  claim,  and  all  costs  incident 
to  the  prosecution  of  the  action. 
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Thirdly.  At  the  time  (February  15th,  1871)  the  judgment 
against  Wood,  sought  to  be  set  off,  was  entered  and  had  first 
matured  into  a  legal  debt  against  him,  Howard  had,  by  pre- 
vious assignment  (dated  February  9th,  1871),  become  the 
absolute  owner  of  the  debt  in  suit,  and  incident  costs  recover- 
able against  Sniffen  Merritt. 

Motion  to  set  off  judgments  denied,  with  ten  dollars  costs. 
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N.  T.  SUPERIOR  COURT. 

T.  LETITIA  PHILLIPS,  plaintiff  and  respondent,  agt.  GEORGE  A. 
WICKS  and  ANGELINA  G.  WICKS,  defendants  and  appellants. 

The  indorsement  of  a  promissory  note  by  a  married  woman,  at  the  request 
of  and  for  the  benefit  of  her  husband,  without  any  benefit  to  her  sepa- 
rate estate,  is  void. 

General  Term,  June,  1873. 

Before  FREEDMAN,  CURTIS  and  YAN  VORST,  JJ. 

APPEAL  by  defendants  from  a  judgment  entered  against 
them  on  the  report  of  a  referee. 

The  complaint  alleged  a  promissory  note,  dated  May  llth, 
1868,  made  by  George  A.  Wicks,  payable  to  the  order  of  and 
indorsed  by  Angelina  G.  Wicks  six  months  after  date  for 
$2,800,  value  received,  protest  at  maturity  and  notice  given 
to  the  indorser ;  that  said  "  Angelina  G.  Wicks,  being  the 
wife  of  said  George  A.  Wicks,  and  having  a  separate  estate, 
indorsed  and  delivered  the  said  note  for  the  benefit  of  her 
said  separate  estate." 

Judgment  was  demanded  for  amount  of  the  note,  with 
interest. 

The  defendants  answered  separately.  They  both  alleged 
want  of  consideration,  and  denied  plaintiffs  ownership  of  the 
note.  Angelina  G.  Wicks  further  pleaded  that  the  said  note 
was  indorsed  by  her  at  the  request  of  her  husband,  and  as  surety 
for  him,  and  without  any  consideration  whatever,  and  without 
any  advantage  or  benefit  to  her  or  to  her  estate  or  property. 

The  referee  found  for  the  plaintiff  and  against  both  defend- 
ants, and  defendants  appealed. 

WILLIAM  A.  BOYD,/!?/-  appellants. 
CHARLES  H.  SMITH,  for  respondent. 
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By  the  Court,  FKEEDMAN,  J. — There  is  very  little,  if  any, 
conflict  as  to  the  real  facts  of  the  case.  In  January,  1867, 
plaintiff's  husband,  George  S.  Phillips,  and  the  defendant 
George  A.  Wicks  were  members  of  the  firm  of  George  A. 
Wicks  &  Co. ;  and,  as  such  member,  the  first  named  had 
contributed  $30,000  to  the  capital  stock.  In  July,  1867,  the 
firm  stopped  payment,  and  was  succeeded  in  September  fol- 
lowing by  the  firm  of  Wicks,  Julliard  &  Co.,  composed  in 
part  of  the  said  George  A.  Wicks  and  George  S.  Phillips. 
This  firm  existed  only  a  few  months,  when  a  new  firm  was 
formed  under  the  name  of  Wicks,  Yan  Alstyne  &  Co.,  into 
which  George  S.  Phillips  was  not  taken.  The  last  named 
firm  undertook  to  assume  the  liabilities  and  take  the  assets 
and  property  of  Wicks,  Julliard  &  Co.  But  Phillips,  who 
had  not  been  consulted,  objected  and  was  about  to  commence 
a  suit  for  the  enforcement  of  his  supposed  rights,  when  a 
settlement  was  made  with  him,  to  which  he  assented,  by 
which  the  new  firm  agreed  to  give  him  their  note  for  $12,000- 
for  his  claim,  and  to  employ  him  for  one  year  at  a  salary  of 
$7,000.  Under  this  agreement  Mr.  Phillips  went  to  work ; 
but  at  the  time  the  firm  ceased  he  had  received  no  salary, 
nor  had  he  been  paid  the  $12,000.  The  third  firm  was  not 
more  successful  than  its  predecessors,  and,  after  a  short  exist- 
ence, stopped  business,  unable  to  pay  its  debts.  It  was  then 
suggested  that  an  assignment  for  the  benefit  of  creditors 
should  be  made  of  the  property  and  assets  of  the  three  firms  ; 
and  as  it  was  necessary  to  its  validity  that  George  S.  Phillips 
should  join  in  the  execution  thereof,  he  was  requested  so  to 
do.  It  turned  out  that  he  was  indebted  to  his  wife,  the 
plaintiff,  for  moneys  belonging  to  her  in  her  own  right, 
which  he  had  borrowed ;  and  he  insisted  upon  receiving 
some  money  with  which  to  pay  her.  It  was  then  agreed 
that  his  wife  should  have  $7,000  in  cash  and  $3,000  in  notes 
of  the  firm  of  Wicks,  Yan  Alstyne  &  Co.,  then  held  by  Mr. 
Julliard.  But  when  the  assignment  was  ready  to  be  exe- 
cuted he  was  informed  that  there  was  no  money.  He  replied 
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that  he  regretted  having  consented,  that  it  was  against  his 
interest  to  join  ;  and  he  declined  to  affix  his  signature.  Mr. 
Hoyt,  one  of  the  creditors  and  of  the  assignees  named  in  the 
instrument,  inquired  whether  Phillips  would  take  security 
for  the  money  to  be  given  to  his  wife,  and  Phillips  finally 
consented  to  accept  such  security  as  Mr.  Hoyt  should  pro- 
nounce to  be  unquestionable.  Mr.  Hoyt  thereupon  consulted 
with  the  other  parties,  and,  after  a  short  time,  he  came  back 
and  assured  Mr.  Phillips  that  it  had  been  made  all  right. 
Upon  that  assurance  Mr.  Phillips  executed  the  assignment ; 
and  a  few  days  thereafter  he  received  from  Hoyt  the  note  in 
suit,  as  part  of  the  $7,000  referred  to.  The  note  appears  to 
have  been  procured  from  George  A.  Wicks  for  the  very  pur- 
pose of  being  handed  over  to  Mr.  Phillips  on  account  of  his 
claim,  and  as  an  inducement  to  join  in  the  execution  of  the 
assignment,  and  to  have  been  indorsed  by  the  defendant 
Angelina  G.  Wicks  at  the  request  of  her  husband,  with  some 
knowledge  of  the  purpose  for  which  it  was  intended  to  be  used. 

Upon  this  state  of  facts  it  is  clear  that  the  plaintiff,  to 
whom  the  note  has  been  turned  over,  is  entitled  to  recover 
thereon  against  the  defendant  George  A.  Wicks  as  the  maker 
thereof.  There  was  n  sufficient  consideration ;  and  the  plea 
that  plaintiff  took  the  note  in  payment  of  a  precedent  debt 
will  not  avail  him. 

But  as  to  the  defendant  Angelina  G.  Wicks  the  case  is 
different.  She  was  and  still  is  a  married  woman ;  and,  as 
such,  she  had  no  legal  capacity  to  bind  herself  generally. 
The  object  of  all  recent  legislation  upon  the  law  of  husband 
and  wife  has  been  to  shield  the  wife  against  the  power  of 
her  husband,  and  against  his  disposition  to  squander  her 
property  more  effectually  than  the  case  previously  was ;  and 
for  this  reason  the  legislature  has  not  yet  seen  fit  to  entirely 
remove  the  common-law  disability  of  a  married  woman  to 
bind  herself  by  her  contracts  at  large.  Power  was  therefore 
conferred  upon  her  to  contract  for  certain  purposes,  and  for 
these  only.  To  be  obligatory  upon  her  or  her  estate,  her 
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contract  must  relate  either  to  her  separate  property  or  to  the 
particular  trade  or  business  in  which  she  is  engaged.  For 
these  purposes  she  may  enter  into  any  contract  in  the  same 
manner  and  with  the  like  effect  as  if  she  were  unmarried. 
The  law  gives  to  her  the  practical  ownership  of  her  estate, 
with  the  power  to  bind  it  for  the  payment  of  her  debts. 
Where  the  debt  has  been  contracted  for  the  benefit  of  her 
estate  the  latter  is  bound  ipso  facto.  But  where  she  incurs 
a  liability  for  another,  it  is  absolutely  necessary  that  her  intent 
to  make  such  liability  a  charge  upon  her  separate  estate  be 
declared  in  the  contract  creating  the  indebtedness  (The  Corn 
Exchange  Ins.  Co.  agt.  JBabcock,  42  N.  Y.,  613 ;  Yale  agt. 
Dederer,  22  id.,  450 ;  White  agt.  McNett,  33  id.,  371). 

There  is  no  evidence  that  Angelina  G.  Wicks  was  engaged 
in  any  business  or  profession ;  nor  does  the  note  in  suit  con- 
tain a  declaration,  such  as  George  S.  Phillips  might  have 
insisted  upon,  to  the  effect  that  her  estate  was  to  be  held 
chargeable  with  the  consequences  of  her  indorsement.  Unless, 
therefore,  the  proof  established  that  the  said  indorsement 
was,  in  point  of  fact,  for  the  benefit  of  her  separate  estate, 
the  latter  cannot  be  charged  with  it.  The  only  evidence 
upon  this  point  is  that  she  had  a  claim  of  $80,000  against 
the  firm  of  George  A.  Wicks  &  Co. ;  that  some  time  prior  to 
the  said  indorsement  she  had  expressed  a  desire  that  said  firm 
should  make  an  assignment  rather  than  go  into  bankruptcy ; 
and  that,  under  the  assignment,  she  received  a  dividend  of 
about  fifty  per  cent.  This  is  clearly  insufficient  to  establish 
an  actual  benefit  to  her  separate  estate,  in  addition  to  what 
she  would  have  received  if  the  said  firm  had  gone  into  bank- 
ruptcy, especially  as  the  proof  further  shows  that  the  assign- 
ment was  not  concurred  in  by  all  the  creditors. 

The  judgment  should  be  affirmed,  with  costs  as  against  the 
defendant  George  A.  Wicks ;  and  as  to  Angelina  G.  Wicks, 
it  should  be  reversed  and  the  order  of  reference  should  be 
vacated  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

CURTIS  and  YAN  VORST,  JJ.,  concurred. 
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N.  Y.  SUPERIOR  COURT. 

WILLIAM  SCHAUS,  plaintiff  and  appellant,  agt.  THE  MANHAT- 
TAN GAS-LIGHT  COMPANY,  defendant  and  respondent. 

Under  a  general  or  specific  denial  of  an,y  part  of  the  complaint  which  the 
plaintiff  is  required  to  prove  to  maintain  his  action,  the  defendant,  upon 
principle  and  authority,  is  at  all  times  at  liberty  to  prove  anything  tend- 
ing to  show  that  plaintiff's  allegation  is  untrue. 

General  Term,  June,  1873. 

Before  FREEDMAN,  CURTIS  and  YAN  YORST,  JJ. 

APPEAL  by  plaintiff  from  judgment  entered  in  favor  of 
defendant  upon  the  verdict  of  a  jury  and  from  the  order 
denying  plaintiff's  motion  upon  the  judge's  minutes  for  a 
new  trial. 

F.  R.  SHERMAN  &  A.  R.  RODGERS,/"^  appellant. 
HENRY  H.  ANDERSON,  for  respondent. 

By  the  Court,  FREEDMAN,  J. — This  action  was  brought  to 
recover  damages  alleged  to  have  been  sustained  by  plaintiff" 
from  water  which  entered  the  plaintiff's  cellar,  as  claimed  by 
plaintiff,  through  the  negligenee  of  the  defendant  in  opening 
a  ditch  in  front  of  plaintiff's  premises  for  laying  gas  mains  in 
the  street.  On  the  trial  evidence  was  admitted,  against 
plaintiffs  objection  and  exception,  which  tended  to  show  that 
the  water  which  caused  the  injury  did  not  come  from  the 
ditch,  but  from  the  sewer  or  the  connection  with  the  sewer, 
and  that  the  injury  was  the  result  of  a  defective  sewerage 
system  in  that  vicinity.  We  think  the  evidence  was  properly 
received.  Although  under  the  requirements  of  section  149 
of  the  Code  new  matter  must  be- pleaded,  and  consequently  the 
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defenses  of  payment,  release,  accord  and  satisfaction  of  arbitra- 
ment, and  many  other  entire  and  partial  defenses,  which, 
while  they  do  not  deny  the  cause  of  action  stated  in  the  com- 
plaint, yet  seek  to  avoid  or  to  bar  it,  and  which  were  for- 
merly available  under  the  general  issue,  must  now  be  set  up 
in  the  answer  before  evidence  in  support  thereof  can  be 
received  (McKyring  agt.  Bull,  16  N.  Y.,  297),  yet  under  a 
general  or  specific  denial  of  any  part  of  the  complaint,  which 
the  plaintiff  is  required  to  prove  to  maintain  his  action,  -the 
defendant,  upon  principle  and  authority,  is  at  all  times  at 
liberty  to  prove  anything,  tending  to  show  that  plaintiff's 
allegation  is  untrue  (  Wheeler  agt.  Billings,  38  N.  Y.,  263 ; 
Greenfield  agt.  Mass.  Mut.  Life  Ins.  Co.,  47  id.,  430). 

The  testimony  of  the  parties  was  conflicting,  and  therefore 
presented  a  proper  case  for  the  jury.  Plaintiff  conceded  that 
by  refraining  from  moving  for  the  direction  of  a  verdict  sub- 
ject to  an  assessment  of  damages  (Rowe  agt.  Stevens,  44 
How.,  10  ;  S.  C\,  12  Alb.  N.  S.,  389). 

The  case  having  been  submitted  to  the  jury  under  a  charge, 
to  which  no  valid  objection  lies,  and  plaintiff's  exceptions  to 
the  refusal  of  the  court  to  charge  otherwise,  as  requested,  and 
to  the  rulings  of  the  court  upon  the  questions  of  evidence 
that  arose  during  the  trial,  appearing  to  be  clearly  untenable, 
the  judgment  and  order  appealed  from  must  be  severally 
affirmed,  with  costs. 

CUKTIS  and  YAN  VOKST,  JJ.,  concurred. 
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EDWARD  COLEMAN,  plaintiff,   agt.  VAN  BRUGH  LIVINGSTON, 

defendant. 

Where  an  action  is  brought  against  a"  defendant  as  warehouseman  to 
recover  for  the  loss  of  property  left  with  him  as  such  warehouseman  on 
the  ground  of  negligence  on  the  part  of  the  defendant,  the  court  will 
rigidly  adhere  to  the  rule  that  the  burden  of  proof  rests  upon  the 
defendant  to  explain  and  account  for  the  loss. 

•  B  it,  at  the  same  time,  where  the  testimony,  given  on  the  part  of  the 
defense,  fully  and  satisfactorily  explains  the  manner  of  the  loss,  and 
that  the  defendant  did  not  in  any  way  contribute  by  any  neglect  or 
want  of  precaution  on  his  part  to  such  loss,  and  in  the  absence  of  proof 
on  plaintiff's  side  from  which  negligence  could  be  inferred,  the  defend- 
ant is  entitled  to  a  nonsuit. 

General  Term,  June,  1873. 

Before  FREEDMAN,  CURTIS  and  VAN  VORST,  JJ. 

MOTION  for  a  reargument. 

CHARLES  H.  SMITH,  for  the  motion. 
JOHN  MoKEON,  opposed. 

By  the  Court,  FREEDMAN,  J. — On  defendant's  appeal  from 
the  judgment  and  order  denying  motion  for  a  new  trial,  the 
April  general  term  reversed  the  judgment  and  order  appealed 
from,  and  ordered  a  new  trial,  on  the  ground  that  at  the 
close  of  the  trial  defendant's  motion  for  a  dismissal  of  the 
complaint  upon  the  whole  evidence  should  have  been  granted. 

Plaintiff  now  moves  for  a  reargument  on  the  sole  ground  that 
since  that  decision  the  court  of  appeals,  as  he  claims,  has  decided 
in  the  case  of  The  J.  Russell  Manufacturing  Company 
agt.  The  New  Haven  Steamboat  Company,  that  upon  a  state 
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of  facts  very  similar  to  that  presented  by  the  evidence  in  this 
case,  the  question  of  negligence  was  for  the  jury,  and  that  he 
believes  that,  if  this  adjudication  had  been  brought  to  the 
notice  of  the  general  term  of  this  court,  the  judgment  would 
have  been  affirmed. 

An  examination  of  the  two  cases  discloses,  however,  that 
the  claim  is  not  well  founded.  In  the  case  at  bar,  which  is 
an  action  to  recover  from  the  defendant,  a  warehouseman, 
for  the  loss  of  merchandise,  the  general  term  rigidly  adhered 
to  the  rule  that  the  burden  of  proof  rested  upon  the  defend- 
ant to  explain  and  account  for  the  loss.  But,  at  the  same 
time,  it  was  held  that  the  testimony  given  on  the  part  of  the 
defense,  which  it  is  not  necessary  to  give  in  detail  here,  not 
only  fully  and  satisfactorily  explained  the  manner  of  the 
loss,  but  that  it  also  clearly  demonstrated  that  defendant  did  • 
not  in  anywise  contribute  by  any  neglect  or  want  of  precau- 
tion on  his  part.  It  was  held  that  this  evidence,  which  was 
uncontradicted  and  unimpeached,  was  so  convincing  that,  in 
the  absence  of  all  proof  on  plaintiffs  side  from  which  negli- 
gence could  be  inferred,  the  jury  was  not  at  liberty  to  adopt 
any  other  theory,  and  that,  consequently,  the  case  should  not 
have  been  submitted  to  the  jury  at  all  against  the  objection 
and  exception  of  the  defendant. 

In  JRussell  agt.  The  New  Haven  Steamboat  Company,  on 
the  other  hand,  the  evidence  adduced  by  the  defendant  was 
neither  convincing  nor  otherwise  satisfactory.  The  fire  had 
not  been  communicated  to  defendant's  wharf  from  without, 
but  had  broken  out  on  defendant's  own  premises.  Plaintiff 
gave  evidence  of  defendant's  negligence,  and  such  evidence, 
though  slight,  was  held  sufficient  to  make  it  the  duty  of  the 
defendant,  although  liable  as  warehousemen  only,  to  explain 
the  circumstances  of  the  destruction  of  the  property.  Defendant 
failed  to  give  such,  explanation,  and  omitted  to  produce  any  of 
the  persons  said  to  have  been  left  in  charge,  or  to  show  that 
any  efforts  were  made  by  these  persons  to  save  the  property. 
From  these  suspicious  circumstances,  the  jury  in  that  case 
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might  well  have  drawn  inferences  unfavorable  to  the  defend- 
ant, and  it  was  for  this  reason  that  the  withdrawal  of  the  case 
from  the  consideration  of  the  jury  was  held  to  have  been 
erroneous. 

The  two  cases  are  not  analogous. 

The  motion  for  a  reargument  must  be  denied,  with  costs. 

CUKTJS  and  VAN  YOEST,  JJ.,  concurred. 
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N.  Y.  SUPERIOR  COURT. 

RICHAKD  A.  CUNNINGHAM  agt.  WILLIAM  WHITE  and  JOHN  T. 

CONOVER. 

A  plaintiff  may,  with  or  without  the  consent  of  the  defendants,  discontinue 
an  action,  but  he  cannot  thereby,  unless  assented  to  by  the  defendants, 
deprive  them  of  any  rights  which  they  then  possessed. 

Where  one  of  two  defendants,  in  an  action  asking  for  an  injunction 
against  them,  is  served  with  the  summons  and  complaint,  but  does  not 
appear  in  the  action,  and  the  action  is  discontinued  by  consent  of  the 
attorneys  for  the  respective  parties,  on  payment  of  costs,  but  without  the 
knowledge  or  consent  of  said  defendant  who  did  not  appear,  and  the 
undertaking  executed  therein  canceled  : 

Held,  that  the  rights  of  the  defendant,  who  did  not  appear,  were  not 
affected  by  such  discontinuance,  and  the  order  canceling  the  undertaking 
was  a  nullity,  and  that  upon  entering  the  order  of  discontinuance  he 
had  an  immediate  right  of  action  upon  the  undertaking,  it  appearing 
that  his  rights  and  interests  were  diverse  and  separate  from  the  other 
defendant. 

An  undertaking,  although  joint  as  to  the  obligors  or  sureties,  is  not 
necessarily  joint  as  to  the  persons  to  or  for  whose  benefit  it  is  given. 
If  their  interests  are  joint,  then  the  right  of  action  upon  the  undertak- 
ing is  joint;  but  where  such  interests  are  several,  the  right  of  action  is 
also  several. 

Where  the  non-joinder  of  parties  is  alleged  in  the  answer,  which  is  appar- 
ent on  the  face  of  the  complaint,  by  not  demurring  the  objection  is 
waived. 

Special  Term,  June,  1873. 

Demurrer  argued  June  23d,  and  decision  of  court  ren- 
dered June  30th,  1873. 

DEMURRER  to  defenses  in  an  answer. 

.This  was  an  action  upon  an  undertaking  given  upon  pro- 
curing an  injunction. 
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The  complaint  set  up  the  bringing  of  an  action  against  the 
plaintiff  Cunningham  and  another,  the  procuring  by  the 
plaintiff  in  that  action  of  an  injunction  against  the  defendants 
therein,  the  service  of  the  injunction  upon  such  defendants, 
and  the  execution  in  that  action  of  the  usual  undertaking  by 
the  defendants  in  this  action  as  sureties,  annexing  a  copy  of 
the  undertaking.  It  further  set  up  that  the  court  finally 
decided  that  the  plaintiff  in  that  action  was  not  entitled  to 
the  injunction ;  that  the  plaintiff  in  this  action  was  injured 
by  being  enjoined,  showing  specifically  the  nature  of  the 
injury  and  amount  of  damage. 

The  answer  was  divided  into  paragraphs ;  the  first  of 
which  admitted  the  bringing  of  the  action,  the  obtaining  and 
serving  of  the  injunction,  giving  a  copy ;  the  second  para- 
graph admitted  that  in  a  certain  action  proposed  to  be  com- 
menced, the  undertaking,  a  copy  of  which  was  annexed  to 
the  complaint,  was  given,  but  alleged  that  no  injunction  was 
ever  made  in  said  proposed  action ;  the  third  paragraph 
denied  that  the  court  ever  finally  decided  that  the  plaintiff  on 
the  action  was  not  entitled  to  the  injunction,  and  alleged  that 
Cunningham,  though  personally  served  with  the  summons  and 
complaint,  never  appeared,  answered  or  demurred  ;  and  that 
the  plaintiff  in  said  action  was  and  is  entitled  by  default  to 
judgment  of  injunction  ;  that  the  said  action  was  never  tried, 
and  no  judgment  ever  rendered;  that  an  order,  of  which  a 
copy  is  given,  was  duly  made  in  the  action  (this  order  sets 
forth  that  upon  the  consent  of  the  attorneys  for  the  respective 
parties,  the  defendants'  costs  having  been  paid,  the  action 
was  discontinued,  and  the  undertaking  given  in  the  action 
was  canceled)  ;  that  the  undertaking  referred  to  in  the  order 
was  thus  annulled,  and  the  parties  thereto  released  from  all 
liability ;  the  fourth  paragraph  denies  all  the  allegations  of 
the  complaint  relative  to  the  injuries  to  Cunningham  by  the 
service  of  the  injunction  ;  the  fifth  paragraph  sets  forth  that 
the  plaintiff  in  said  action  paid  to  the  mayor,  aldermen  and 
commonalty  eighty-six  dollars  in  full  satisfaction  of  the  dam- 
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ages  laid  in  the  complaint ;  the  sixth  paragraph  alleges  that 
the  undertaking  complained  on  was  not  executed  for  the 
benefit  of  Cunningham  individually,  but  jointly  with  the 
mayor,  aldermen,  &c.,  and  John  Duffy,  and  that  they  are 
necessary  parties  to  this  action  ;  the  seventh  paragraph  denies 
every  other  allegation  of  the  complaint. 

The  plaintiff  demurs  to  the  matters  contained  in  the 
second,  third,  fifth  and  sixth  paragraphs  of  the  answer. 

CARLISLE  NORWOOD,  3~&.,  for  plaintiff. 
JOHN  M.  SCEIBNER,  JR., /"<?/•  defendants. 

MONELL,  J. — This  action  is  upon  an  undertaking  given  by 
the  defendants  in  behalf  of  the  Dry  Dock,  East  Broadway 
and  Battery  Railroad  Company,  on  obtaining  an  injunction 
in  an  action  by  such  company  against  the  mayor,  &c.,  of 
New  York,  and  Cunningham  the  plaintiff. 

The  complaint  alleged  that  in  said  action  it  was  decided 
that  said  company  was  not  entitled  to  the  injunction. 

The  defendants,  in  the  "  second  "  paragraph  of  their  answer, 
allege,  in  substance,  that  the  undertaking,  a  copy  of  which  is 
annexed  to  the  complaint,  was  executed  in  a  proposed  action, 
in  which  the  railroad  company  was  plaintiff,  and  the  mayor, 
&c.,  of  New  York,  said  Cunningham  and  one  Duffy  were 
defendants ;  but  "  that  said  proposed  action  was  never  actu- 
ally commenced,  and  no  injunction  or  injunction  order  was 
ever  obtained  or  granted  therein." 

.  This  allegation  is  sufficient  in  substance  to  constitute  a 
defense.  If  the  injunction  in  suit  was,  as  alleged,  given  in 
an  action  never  actually  commenced,  it  became  a  nullity,  and 
could  not,  without  a  fresh  assent  of  the  sureties,  be  used  as  a 
security  or  for  the  purpose  of  procuring  an  injunction  in 
another  or  a  different  action.  The  fact  alleged  is  issuable, 
and,  therefore,  not  demurable. 

In  the  "third"  paragraph  of  the  answer  the  defendants 
deny  that  the  court  ever  finally  decided  that  the  plaintiffs, 
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the  -railroad  company,  was  not  entitled  to  the  injunction  ; 
and  they  "  allege  that,  although  the  summons  and  complaint 
were  personally  served  on  the  said  Cunningham,  he  never 
appeared  in  the  action  or  answered  the  complaint ;  and  that, 
as  to  him,  the  plaintiff  (in  said  action)  was  and  is  entitled  to 
an  absolute  judgment  by  default  and  an  absolute  injunction." 
It  is  then  further  alleged  "  that  the  said  action  was  never 
tried,  but  was  discontinued  by  an  order  of  the  court,  upon 
the  consent  of  the  attorneys  for  the  respective  parties."  The 
order  of  discontinuance  further  provided  "that  the  under- 
taking given  on  behalf  of  the  plaintiff  to  obtain  the  injunc- 
tion be  and  the  same  is  hereby  canceled." 

The  consent  upon  which  the  order  of  discontinuance  was 
made  did  not  include  the  defendant  Cunningham  ;  and  as  to 
him,  therefore,  it  was  inoperative,  so  far  as  it  could  be  deemed 
to  affect  any  right  he  then  had.  A  plaintiff  may,  with  or 
without  the  consent  of  the  defendants,  discontinue  an  action ; 
but  he  cannot  thereby,  unless  assented  to  by  the  defendants, 
deprive  them  of  any  rights  which  they  then  possessed. 

Cunningham  had  been  served  and  had  not  appeared.  He 
was  not  therefore  entitled  to  notice  of  the  application  for 
leave  to  discontinue.  Nevertheless,  without  notice,  it  was 
not  in  the  power  of  the  court  to  cancel  the  undertaking  as  to 
him,  and  thus  shut  him  off  from  any  claim  for  damages  he 
might  have  under  it. 

Although  the  discontinuance  was  without  prejudice  to  any 
rights. which  Cunningham  had  acquired  in  the  action,  it  was, 
nevertheless,  a  final  adjudication  of  the  action,  and  gave  to 
Cunningham  an  immediate  right  of  action  upon  the  under- 
taking (Carpenter  agt.  Wright,  4  Bosw.,  655 ;  Pacific  Mail 
S.  S.  Co.  agt.  Leuling,  7  Abb.  N.  S.,  37). 

It  does  not  change  the  question  of  the  sureties'  liability 
that,  by  reason  of  Cunningham's  failure  to  appear,  the  plain- 
tiffs were  entitled  to  an  absolute  injunction  against  him. 

It  is  enough  that  they  took  no  such  judgment,  and,  by  the 
VOL.  XLV  62 
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discontinuance  of  the  action,  are  now  precluded  from  such 
a  judgment. 

I  am  of  opinion,  therefore,  that  the  order  canceling  the  under- 
taking was  a  nullity ;  and  that,  upon  entering  the  order  of 
discontinuance,  Cunningham  had  an  immediate  right  of 
action  upon  the  undertaking. 

The  demurrer  must  be  sustained  as  to  the  defense  con- 
tained in  the  "third"  paragraph  of  the  answer. 

In  the  "fifth"  paragraph  of  the  answer  the  defendants 
allege  that,  prior  to  the  commencement  of  this  action,  the 
railroad  company  paid  to  the  mayor,  &c.,  defendants  in  that 
action,  the  sum  of  eighty  dollars  in  full  satisfaction  and  dis- 
charge of  the  damages  mentioned  in  the  complaint  in  this 
action,  and  of  all  damages  sustained  by  the  defendants  in 
that  action  by  reason  of  the  injunction  therein. 

The  undertaking  was  to  pay  the  party  enjoined  such  dam- 
ages as  he  might  sustain  by  reason  of  the  injunction.  Cun- 
ningham was  the  real,  if  not  the  only  party  to  the  action 
affected  by  the  injunction.  He  was  the  contractor  of  the 
corporation,  and  was  stopped  in  the  prosecution  of  his  work. 
The  corporation  was  not  a  necessary,  and  hardly  a  proper 
party.  The  interests  of  the  defendants  were  diverse  and 
separate,  and,  therefore,  their  rights,  under  the  security,  were 
wholly  separate. 

An  undertaking,  although  joint  as  to  the  obligors  or  sure- 
ties (Perry  agt.  Chester,  12  Abb.  N.  8. ,  131),  is  not  neces- 
sarily joint  as  to  the  persons  to  or  for  whose  benefit  it  is 
given.  If  their  interests  are  joint,  then  the  right  of  action 
upon  the  undertaking  would  also  be  joint.  But  when  such 
interests  are  several  the  right  of  action  is  also  several.  There 
was  no  union  of  interest  between  the  corporation  and  Cun- 
ningham. Therefore,  upon  this  undertaking,  either  could 
maintain  an  action  in  his  own  behalf. 

From  this,  it  follows  that  any  payment  to  the  corporation, 
although  of  damages  by  reason  of  the  injunction,  was  not  a 
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satisfaction  of,  nor  did  it  in  any  manner  affect,  the  separate 
rights  of  Cunningham. 

The  facts,  therefore,  as  stated  in  the  "  fifth  "  paragraph  of 
the  answer,  do  not  constitute  a  defense. 

In  the  "  sixth  "  paragraph  of  their  answer  the  defendants 
allege  that  the  undertaking  was  not  for  the  benefit  of  the 
plaintiff,  individually,  "  but  jointly  with  the  mayor,  &c.,  and 
the  said  Duffy,  who  are  necessary  parties  plaintiff  in  this 
action." 

The  insufficiency  of  this  defense  follows,  from  what  is  said 
of  the  "fifth"  paragraph. 

The  obligation  being  several  as  to  the  parties  enjoined, 
either  may  maintain  a  separate  action. 

Another  answer  to  this  portion  of  the  answer  is  that  the 
alleged  non-joinder  of  parties  was  and  is  apparent  on  the  face 
of  the  complaint.  By  not 'demurring  the  objection  is  waived 
(Code,  §  147). 

The  demurrer  must  be  overruled  as  to  the  "  second "  para- 
graph, and  allowed  as  to  the  "third,"  "fifth"  and  "sixth" 
paragraphs  of  the  answer. 

No  costs  to  either  party,  and  the  defendants  to  have  leave 
to  amend,  and  the  plaintiffs  to  reply  as  they  shall  be  advised. 
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N.  Y.  SUPERIOR  COURT. 

EMIL  JUSTH  and  ALEXANDER  FKANK,  plaintiffs  and  appellants, 
agt.  THE  NATIONAL  BANK  OF  THE  COMMONWEALTH,  defend- 
ant and  respondent. 

Where  a  bank  loans  a  certain  sum  of  money  to  a  firm  of  brokers  on  call 
upon  collateral  security,  to  be  repaid  the  same  day,  and  during  the  day 
such  firm  procures  another  loan  from  the  plaintiffs  of  a  certain  sum  upon 
collateral  securities,  which  are  subsequently  ascertained  to  be  forgeries, 
and  the  firm  of  brokers  deposit  the  certified  checks  of  the  plaintiffs  in 
their  bank  and  take  up  their  collateral  securities,  some  of  which  prove  to 
be  forgeries,  and  the  bank  collects  the  plaintiffs'  checks  in  the  ordinary 
course  of  business,  for  which  it  gives  the  firm  of  brokers  credit  in  the 
usual  way,  the  bank  is  not  liable  to  the  plaintiffs  for  the  amount  of  the 
loan  they  made  to  the  firm  of  brokers  on  presenting  the  forged  collateral 
securities  taken  by  them  and  demanding  of  the  bank  the  repayment  of 
those  checks. 

The  law  will  protect  a  purchaser  of  personal  property,  and  especially  of 
negotiable  paper,  who  has  acquired  it  for  a  fair  and  valuable  considera- 
tion, in  the  usual  course  of  trade,  and  without  any  notice  of  any  conflict- 
ing claims  or  of  suspicious  circumstances  calculated  to  awaken  inquiry 
or  to  put  him  on  his  guard,  although  the  property  was  in  fact  obtained 
by  the  vendor  from  the  true  owner  fraudulently. 

General  Term,  June,  1873. 
Before  FBEEDMAN,  CUKTIS  and  YAN  VOKST,  JJ. 
APPEAL  by  plaintiffs  from  judgment  dismissing  the  com- 
plaint. 

JOHN  E.  BDKKILL,  for  appellants. 
JAMES  EMOTTJe/br  respondent. 

By  the  Court,   FKEEDMAN,  J. — This  action  was  brought 
by  the  plaintiffs  to  recover  the  sum  of  $40,000,  loaned  by 
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them  to  William  E.  Gray  &  Co.,  and  deposited  by  the  latter 
with  defendant,  on  the  ground  that  the  loan  was  made  on 
the  security  of  certain  collaterals,  which  proved  to  be  forged. 
On  the  trial  the  following  facts  were  established. 

William  E.  Gray  &  Co.  kept  an  account  with  defendant, 
and,  on  the  morning  of  December  10th,  1869,  they  com- 
menced the  business  of  the  day  by  borrowing  $30,000  from 
said  bank.  The  loan  was  made  in  the  ordinary  manner  of 
doing  business  with  brokers,  on  call,  upon  collaterals  and  on 
condition  that  it  should  be  repaid  during  the  day.  The  col- 
laterals consisted  of  three  New  York  state  bounty  bonds  of 
$10,000  each.  During  the  day  Gray  &  Co.  made  deposits 
and  drew  checks.  Between  twelve  and  two  o'clock  they  paid 
by  their  check  upon  said  bank  $10,000  on  account  of  the 
loan  and  took  up  one  of  the  bonds. 

At  about  2.10  p.  M.,  on  the  same  day,  plaintiffs'  firm  loaned 
Gray  &  Co.  $30,000,  and,  about  ten  minutes  thereafter, 
$10,000,  upon  the  pledge  of  securities  purporting  to  consist 
of  New  York  state  bounty  bonds,  United  States  5-20  bonds, 
registered,  and  United  States  5-20  coupons.  Each  of  these 
loans  was  made  in  the  form  of  a  check,  drawn  by  plaintiffs 
upon  the  National  Bank  of  the  State  of  New  York,  and  cer- 
tified by  the  latter  to  be  good.  The  checks  thus  certified 
were  separately  deposited  by  Gray  &  Co.  with  the  defend- 
ant in  the  usual  way,  and  collected  by  said  defendant. 

At  or  shortly  after  three  o'clock  on  the  same  day  Gray  & 
Co.,  by  their  check  of  $20,000  upon  defendant's  bank,  repaid 
the  balance  of  the  loan  obtained  from  said  bank,  and 
demanded  the  remaining  two  of  their  bonds.  These  were 
at  this  time  in  the  hands  of  the  cashier,  who  had  gone  out  to 
make  inquiries  concerning  them.  The  inquiry  resulted  in 
the  discovery  that  the  two  bonds  had  originally  been  issued 
for  $1,000  each,  and  had  been  altered  to  represent  a  value  of 
$10,000  each.  Upon  such  discovery  Gray  &  Co.  assented 
that  the  said  bonds  should  be  turned  over  for  their  account 
to  the  Manhattan  Company,  which  acted  as  the  tranfer 
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agents  of  the  state ;  and  the  bonds  were  turned  over  by 
defendant  accordingly. 

William  E.  Gray,  who  had  made  the  transaction  with  the 
plaintiffs,  absconded  on  the  llth  day  of  December,  1869. 
About  a  month  thereafter  plaintiffs  ascertained  that  most  of 
the  securities,  upon  \vhich  they  had  made  the  two  loans 
above  referred  to,  were  forgeries ;  and  upon  such  discovery 
they  immediately  tendered  to  the  defendant  the  said  securi- 
ties, and  demanded  payment  of  the  $40,000  collected  by 
defendant  on  plaintiffs'  checks,  which  demand  was  refused. 

There  was  no  evidence  that  the  defendant  had  taken  plain- 
tiffs' moneys  in  bad  faith,  or  with  any  notice  of  the  fraud 
perpetrated  by  Gray  &  Co.  upon  the  plaintiffs;  and  the 
proof  was  wholly  insufficient  to  sustain  the  theory  that  the 
defendant  delivered  to  Gray  &  Co.  the  same  forged  bonds 
that  were  received  by  plaintiffs  as  collaterals,  with  a  view  or 
for  the  purpose  of  enabling  Gray  &  Co.  to  raise  money  from 
the  plaintiffs  on  them  to  make  good  a  deficiency  in  their 
account  with  the  defendant.  On  the  contrary,  it  appeared 
that  plaintiffs'  checks  were  received  on  deposit  by  defendant 
in  the  ordinary  course  of  business,  and  that  their  respective 
amounts  were  credited  to  Gray  &  Co.  in  the  usual  way. 
There  was  no  evidence  that  the  first  bond  that  was  taken  up 
and  surrendered  between  twelve  and  two  o'clock  was  not  a 
perfectly  valid  instrument ;  nor  was  it  shown  that  it  ever 
went  to  the  plaintiffs.  It  was  shown  that  the  other  two 
bonds  never  went  to  plaintiffs  at  all. 

Upon  this  state  of  facts  it  is  difficult  to  see  how  the  action 
can  be  maintained.  Although  the  fundamental  principle  of 
our  law  of  personal  property  is  that  no  man  can  be  divested 
of  his  property  without  his  own  consent,  and  that,  conse- 
quently, even  a  bona  fide  purchaser  from  a  person  in  the 
possession  of  property,  who  has  no  title  to  it,  and  no  authority 
whatever  from  the  owner  to  sell  or  dispose  of  it,  cannot 
acquire  any  title  against  the  true  owner  (Williams  agt. 
Merle,  11  Wend.,  80 ;  Ely  agt.  Ehle,  3  Comst.,  509 ;  Everett 
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agt.  Saltus,  15  Wend.,  474 ;  8.  C.  on  error,  20  Wend.,  69 ; 
Wilson  agt.  Nason,  4  Bosw.,  155  ;  Grand  Trunk  Railway 
Co.  agt.  Edwards,  56  Barb.,  408 ;  Decker  agt.  Matliews,  12 
JT.  I7".,  313  ;  Boyce  agt.  Brockway,  31  *W.,  490).  There  are 
numerous  exceptions  to  the  general  rule,  which  are  founded 
on  the  obvious  policy  of  human  affairs.  Thus,  the  law  will, 
in  many  cases,  imply  an  authority  from  the  owner  to  sell ; 
and,  where  the  owner  has  conferred  an  apparent  right  of 
property  upon  the  vendor,  or  an  apparent  right  of  disposal, 
where  he  has  furnished  the  vendor  with  the  external  indicia 
of  such  rightf,  and  the  vendor  has  sold  the  goods  and  delivered 
the  possession  thereof,  the  law  will  protect  a  purchaser  who 
has  acquired  the  property  for  a  fair  and  valuable  considera- 
tion, in  the  usual  course  of  trade,  and  without  any  notice  of 
any  conflicting  claim,  or  of  suspicious  circumstances  calculated 
to  awaken  inquiry  or  to  put  him  on  his  guard,  although  the 
goods  were  in  fact  obtained  by  the  vendor  from  the  true 
owner  fraudulently.  The  same  exception  applies  with  still 
greater  force  to  a  case  of  negotiable  paper.  In  the  present 
case  plaintiffs  made  their  checks  payable  to  the  order  of  Gray 
&  Co.,  and  delivered  them  without  restriction  as  to  their  use. 
They  intended  to  part  and  did  part  not  only  with  the  pos- 
session of  them,  but  also  with  their  right  of  property  in  the 
money  which  the  checks  represented.  Gray  &  Co.,  there- 
fore, were  not  limited  as  to  the  manner  of  the  use  of  the 
checks,  and  a  subsequent  bona  fide  holder  for  a  valuable 
consideration  could  acquire  a  good  title  to  them. 

As  has  been  pointed  out  in  Philbrick  agt.  Hallett  (43  How., 
419 ;  8.  C-,  12  Abb.  N.  S. ,  419),  the  doctrine,  as  to  what 
constitutes  a  person  a  l>onafide  holder  of  negotiable  paper 
for  value,  varies  with  the  facts  peculiar  to  different  classes  of 
cases.  In  the  case  of  commercial  paper  obtained  by  fraud, 
or  fraudulently  put  in  circulation,  the  rule,  undoubtedly,  is 
as  claimed  by  plaintiffs,  that  the  mere  receipt  of  such  paper 
as  payment  or  security  for  a  precedent  debt,  no  new  credit 
or  other  thing  of  legal  value  being  given  on  the  faith  thereof, 
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and  no  security  being  relinquished  or  discharged,  nor  any 
new  responsibility  incurred  on  the  credit  thereof,  is  not  part- 
ing with  value,  such  as  to  enable  the  holder  to  enforce  such ' 
paper  against  an  accommodation  party,  or  to  hold  it  against 
the  true  owner,  or  to  hold  it  free  of  equities  existing  upon 
it  against  the  transferrer  at  the  time  of  the  transfer.  But 
this  rule  is  not  .broad  enough,  for  several  reasons,  to  enable 
plaintiffs  to  recover  back  their  money.  The  defendant  is  no 
longer  the  holder  of  the  checks.  It  received  them  as  so 
much  money,  and  immediately  charged  itself  with  the  amount 
thereof,  and  credited  Gray  &  Co.'s  account  accordingly.  The 
relation  of  banker  and  depositor  being  that  of  debtor  and 
creditor  (/Etna  National  Bank  agt.  Fourth  National  Bank, 
46  N.  T.,  82;  Oddie  agt.  National  City  Bank  of  New 
York,  45  id.,  735 ;  Bank  of  the  Republic  agt.  Millard,  10 
Wallace,  152),  the  defendant,  on  receipt  of  the  certified 
checks,  became  the  debtor  of  Gray  &  Co.  for  so  much  money, 
and  the  title  to  the  deposit  passed  to  the  defendant.  Gray 
&  Co.  made  other  deposits;  and  it  was  from  the  general 
balance,  standing  to  the  credit  of  Gray  &  Co.,  that  defendant 
afterwards  paid  a  check  drawn  by  Gray  &  Co.  to  the  order 
of  Brown  &  Loveridge  for  $24,362.50,  and  the  checks  taken 
by  the  defendant  in  payment  of  the  loan  made  to  Gray  &  Co. 
in  the  morning.  By  these  various  transactions,  and  the  sur- 
render of  Gray  &  Co.'s  securities,  the  relations  of  all  the 
parties  were  so  changed  that  the  defendant  must  be  deemed 
to  have  acquired  the  usual  right  of  a  bona  fide  holder  for 
value  (Market  Bank  agt.  Ilartshorne,  3  Keyes,  137). 

But  even  if  the  question  were  with  the  defendant  as  actual 
holder  of  the  checks,  neither  the  National  Bank  of  the  State 
of  New  York,  on  which  they  were  drawn,  and  which  had 
certified  them,  nor  the  plaintiffs  could  resist  their  payment 
or  collection ;  for  the  defendant  not  only  discharged  upon  its 
books  the  indebtedness  of  Gray  &  Co.,  but  it  also  surrendered 
the  bonds  pledged  as  collateral  security.  The  validity  of  one 
of  these  bonds  has  not  been  disproved ;  and  the  other  two, 
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as  the  evidence  shows,  were  still  good  for  $1,000  each.  This 
would  constitute  the  defendant  a  bona  fide  holder  for  a 
valuable  consideration  within  the  rule  above  cited  (Bank  of 
Salina  agt.  Babcock,  21  Wend.,  497 ;  Bank  of  Sandusky  agt. 
Sewille,  24  id.,  115 ;  Mohawk  Bank  agt.  Corey,  1  Hill,  53 ; 
White  agt,  Springfield  Bank,  3  Sandf.,  222 ;  N.  Y.  Mar- 
filed  Iron  Works  agt.  Smith,  4  Duer,  362 ;  Youngs  agt.  Lee, 
12  N.  Y.,  551 ;  •  Boyd  agt.  Cummings,  17  id.,  101 ;  Brown 
agt.  Leamtt,  31  id.,  113 ;  Chrysler  agt.  Renois,  43  ^6?.,  209). 

The  rights  of  the  parties  having  become  fixed  on  the  10th 
day  of  December,  1869,  the  testimony  offered  by  plaintiff  as 
to  the  verbal  statements  made  by  certain  officers  of  the 
defendant  in  January,  1870,  was  rightfully  excluded  on  the 
ground  of  its  immateriality  (Baptist  Church  agt.  Brooklyn 
fire  Ins.  Co.,  28  N.  Y.,  153). 

The  complaint  was  properly  dismissed,  and  the  judgment 
appealed  from  must  be  affirmed,  with  costs. 

CURTIS  and  YAN  YOKST,  JJ.,  concurred. 
VOL.  XLV  63 
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SUPREME  COURT. 

THE  HOME  INSURANCE  COMPANY  agt.  WALTER  JONES  and 

others. 

Where  a  purchaser  at  a  mortgage  foreclosure  sale  bids  off  the  property 
and  pays  down  ten  per  cent  of  the  purchase-money,  but  neglects  further 
to  complete  his  purchase,  and  the  referee,  under  the  terms  of  sale,  with- 
out another  application  to  the  court,  advertises  the  premises  for  resale 
on  the  purchaser's  account,  which  are  sold  and  struck  off  to  the  same 
purchaser" at  a  less  amount  than  on  the  first  purchase,  who  pays  ten  per 
cent  on  the  last  purchase,  the  purchaser  is  entitled  to  have  the  purchase 
completed  on  payment  of  the  amount  bid  on  the  second  sale,  and  in 
doing  so  is  entitled  to  credit  for  all  moneys  he  has  paid. 

New  York  Special  Term,  1873. 

IN  this  action  a  judgment  of  foreclosure  and  sale  having 
been  entered,  the  premises  were  sold  June  9th,  1873,  under 
the  direction  of  the  referee,  named  in  said  judgment,  to  one 
A.  C.  Milne  for  the  sum  of  $49,000.  At  the  time  of  sale  the 
purchaser  paid  ten  per  cent  of  the  purchase-money  and  signed 
the  terms  of  sale,  which  prescribed  that  the  purchase  should 
be  completed  June  28th,  1873. 

The  terms  of  sale  were  in  the  usual  printed  form,  the 
third  and  sixth  clauses  being  as  follows : 

3d.  The  referee  is  not  required  to  send  any  notice  to  the 
purchaser ;  and  if  he  neglects  to  call  at  the  time  and  place 
above  specified,  to  receive  his  deed,  he  will  be  charged  with 
interest  thereafter  on  the  whole  amount  of  his'  purchase, 
unless  the  referee  shall  deem  it  proper  to  extend  the  time  for 
the  completion  of  said  purchase. 

6th.  The  biddings  will  be  kept'  open  after  the  property  is 
struck  down ;  and,  in  case  any  purchaser  shall  fail  to  comply 
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with  any  of  the  above  conditions  of  sale,  the  premises  so 
struck  down  to  him  will  be  again  put  up  for  sale  under  the 
direction  of  said  referee,  under  the  same  terms  of  sale,  with- 
out application  to  the  court,  unless  the  plaintiff 's  attorney 
shall  elect  to  make  such  application  ;  and  such  purchaser  will 
be  held  liable  for  any  deficiency  there  may  be  between  the . 
sum  for  which  said  premises  shall  be  struck  down  upon  the 
sale,  and  that  for  which  they  may  be  purchased  on  the  resale, 
and  also  for  any  costs  or  expenses  occurring  on  such  resale. 

On  the  28th  of  June  the  purchaser  failed  to  complete,  and, 
the  plaintiff's  attorney  not  electing  to  apply  to  the  court,  the 
premises  were  readvertised  by  the  referee  and  resold  August 
1,  1873 ;  announcement  being  made  of  the  former  failure  to 
complete,  and  that  the  second  sale  was  made  on  the  former 
purchaser's  account,  under  the  terms  of  sale  subscribed  by 
him. 

The  premises  were  sold  for  $44,000  to  A.  0.  Milne,  the 
purchaser  on  the  former  sale,  who  thereupon  paid  to  the 
referee  $4,400,  being  ten  per  cent  of  the  purchase-money. 

At  the  time  appointed  for  the  completion  of  the  second 
purchase  a  controversy  arose  as  to  the  amount  of  money  then 
to  be  paid  by  the  purchaser ;  three  suggestions  being  made, 
first,  that  he  was  bound  to  pay  $49,000,  with  interest  thereon 
from  June  28th  (the  time  when  the  first  purchase  should 
have  been  completed),  less  $9,300,  the  amount  paid  by  him 
to  the  referee ;  second,  that  he  should  pay  only  $44,000,  less 
$9,300 ;  third,  that  he  should  pay  $44,000,  less  $4,400,  and 
that  the  $4,900,  previously  paid  by  him,  should  be  applied 
by  the  court  to  meet  the  expenses  of  the  resale  and  the  defi- 
ciency thereon. 

Application  was  thereupon  made  by  the  referee  to  the 
court  for  instructions. 


W.  GLEASON,  for  the  purchaser,  claimed  that  this  case  was 
governed  by  Miller  agt.  Colyer  (36  Barb.,  250);  that  no 
action  could  be  maintained  against  the  purchaser  upon  the 
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terms  of  sale  ;  that,  in  spite  of  the  provisions  of  the  terms  of 
sale,  he  could  not  be  held  liable  at  all  without  an  order  from 
the  court ;  and  that,  in  default  of  such  order,  he  was  entitled 
to  be  credited  with  the  $9,300  advanced  by  him,  and  to  be 
compelled  to  pay  but  $44,000,  less  the  amount  so  advanced. 

GEO.  PUTNAM  SMITH,  the  referee  in  person,  argued  that 
Miller  agt.  Colyer  was  not  decisive  of  this  case,  this  not  being 
an  attempt  to  compel  a  purchaser  to  complete  his  purchase,  nor 
an  action  based  upon  the  contract  supposed  to  be  contained 
in  the  terms  of  sale  (as  in  Miller  agt.  Colyer} ;  nor  were  the 
terms  of  sale  similar  to  those  used  by  the  sheriff  in  that  case. 

That  the  present  was  an  attempt  by  a  purchaser,  who  had 
made  default  and  had  thereby  caused  expense  and  loss,  to 
recover  T)ack  the  ten  per  cent*  paid  by  him  as  a  pledge  that 
he  would  complete  his  purchase;  that  Miller  agt.  Golyer 
decided  that,  by  signing  the  terms  of  sale,  a  purchaser  placed 
himself  within  the  jurisdiction  of  the  dburt,  and  could  be 
dealt  with  on  equitable  principles;  and  that  to  permit  him 
to  take  advantage  of  his  own  wrong,  and  obtain  the  property 
at  a  lower  price  than  he  had  first  agreed  to  pay,  would  be 
inequitable,  and  open  a  wide  door  for  fraud. 

FANCHER,  J. — Forasmuch  as  none  of  the  parties  to  the 
action  elected  to  proceed  against  the  purchaser  for  not  com- 
pleting his  first  purchase,  and  the  referee,  without  any  fur- 
ther order  from  the  court,  made  a  resale,  I  think  the  pur- 
chaser is  only  bound  to  complete  the  second  purchase,  and, 
in  doing  so,  is  entitled  to  credit  for  all  moneys  he  has  paid. 
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K  Y.  SUPERIOR  COURT. 

CHARLES  R.  TOWNSEND  and  THEODORE  E.  TOWNSEND,  plain- 
tiffs and  respondents,  agt.  THE  MERCHANTS'  INSURANCE 
COMPANY  or  PROVIDENCE,  R.  L,  defendant  and  appellant. 

In  an  action  on  a  policy  of  insurance  to  recover  for  a  loss  of  goods  by  fire, 
composed  principally  of  teas,  it  is  incompetent  to  admit  evidence  pro- 
posed by  the  defendant  to  show  not  a  general  custom,  but  as  tp  the. 
business  habits  of  a  limited  number  of  tea  merchants  in  keeping  or 
carrying  a  certain  amount  of  teas,  for  the  purpose  of  discrediting  plain- 
tiff's testimony  as  to  the  amount  of  tea  claimed  to  have  been  on  hand  at 
the  time  of  the  loss. 

It  is  proper  on  such  trial  to  admit  in  evidence,  on  the  part  of  the  plaintiff, 
offers  of  compromise  made  by  the  defendant  in  settlement  of  the  loss,  as 
bearing  upon  the  question  of  the  sufficiency  of  the  proofs  of  loss,  such 
sufficiency  being  a  controverted  question  in  the  case. 

General  Term,  May,  1873. 

Before  BARBOUR,  C.  </.,  FREEDMAN  and  SEDGWICK,  JJ. 

APPEAL  from  judgment  in  favor  of  the  plaintiffs. 

SAMUEL  JONES,  for  appellant. 
OSBORN  E.  BRIGHT,  for  respondents. 

By  the  Court,  FREEDMAN,  J. — This  is  an  action  upon  a 
policy  of  insurance,  and  the  appeal  is  from  the  judgment 
only.  The  case  appears  to  have  been  ably,  fully  and  fairly 
tried,  and  to  have  been  submitted  to  the  jury  under  an 
elaborate  charge,  to  which  no  valid  exception  will  lie.  There 
seem  to  be  but  two  exceptions  which  deserve  to  be  specially 
noticed. 

The  first   relates   to  the   exclusion  of  certain    testimony 


502  NEW  YORK  PRACTICE  REPORTS. 

Townsend  agt.  Merchants'  Insurance  Co. 

offered  by  defendant  with  a  view  of  showing  the  line  of  teas 
which  other  retail  grocers  than  the  plaintiffs  carry  in  Jersey 
City,  and  in  certain  parts  of  the  city  of  New  York,  according 
to  their  stock  and  the  size  of  their  stores.  The  object  was  to 
thereby  discredit  the  testimony  of  one  of  the  plaintiffs  as  to 
the  amount  of  tea  claimed  to  have  been  on  hand  at  the  time 
of  the  tire.  The  proposed  inquiry,  therefore,  was  not  as  to 
the  existence  of  a  general,  uniform  and  unvarying  custom, 
with  which  to  charge  the  plaintiffs,  assuming  that  such  could 
be  done,  but  as  to  the  business  habits  of  a  limited  number  ol 
third  parties  engaged  in  a  somewhat  similar  business.  Such 
evidence  is  incompetent.  Phoenix  Fire  Ins.  Co.  agt.  Philip, 
(13  Wend.,  81)  is  an  express  authority  upon  this  point. 

The  other  exception  relates  to  the  reception  in  evidence  of 
an  offer  of  compromise  by  defendant.  No  question  was 
raised  as  to  any  want  of  authority  in  the  agent  who  made  it ; 
but  defendant  objected  solely  upon  the  ground  that  it  is 
incompetent  to  prove  offers  of  settlement.  The  testimony 
was  admitted  as  bearing  upon  the  question  of  the  sufficiency 
of  the  proofs  of  loss  ;  and  such  sufficiency  was  a  controverted 
question  in  the  case.  .  The  policy  provided  that,  until  such 
proofs  be  furnished,  the  loss  should  not  become  due  and  pay- 
able. Upon  this  point  the  evidence  was  admissible.  Nor 
did  it  appear  that  the  offer  was  made  without  prejudice,  or 
upon  the  faith  of  the  success  of  a  pending  negotiation.  It  is 
only  confidential  overtures  of  pacification,  and  offers  or  pro- 
positions expressly  stated  to  be  made  without  predudice,  that 
are  excluded  on.  grounds  of  public  policy  (1  Greenl.  on  Ev., 
§  192). 

No  error  was,  therefore,  committed  in  admitting  said  evi- 
dence for  the  purpose  referred  to,  and  no  harm  can  have 
accrued  from  its  reception  to  the  defendant,  for  the  reason 
that,  upon  the  other  branch  of  the  case,  the  jury  were 
expressly  instructed  to  render  a  verdict  for  the  defendant 
absolutely,  in  case  they  found  that  plaintiffs  had  been  guilty 
of  any  fraud.  Upon  this  latter  point  the  charge  was  emphatic ; 
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and  if  it  was  not  explicit  enough  to  suit  the  views  of  defend- 
ant's counsel  the  court  might  and  should  have  been  requested 
to  specifically  cover  the  point  alleged  to  have  been  left  in 
doubt.  But  no  such  request  was  made  as  regards  the  said 
offer. 

The  judgment  should  be  affirmed,  with  costs. 

BAEBOUB,  C.  J.,  and  SEDGWICK,  J.,  concurred. 
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N.  Y.  SUPERIOR  COURT. 

ESTHER  D.  POHALASKI,  plaintiff  and  respondent,  agt.  THE 
MUTUAL  LIFE  INSURANCE  COMPANY  OF  NEW  YORK,  defend- 
ant and  appellant. 

The  terms  of  a  life  policy  of  insurance  issued  by  the  defendant  to  the 
plaintiff,  on  the  life  of  her  husband,  Jacob  M.  Pohalaski,  contained  a  con- 
dition that  if  the  said  Jacob  M.  Pohalaski  should  pass  beyond  certain 
limits  specifically  described  therein  without  the  consent  of  the  company 
given  in  writing  the  policy  should  be  void. 

Subsequently  permission,  in  writing,  was  given  to  Mr.  Pohalaski  to  proceed 
'  to  Cuba,  a  place  within  the  prohibition  of  the  policy,  by  a  permit,  as  fol- 
lows :"  Permission  is  hereby  given  to  J.  M.  Pohalaski  *  *  *  to  proceed 
to  Cuba  and  return  before  April  1, 1871.  He  to  take  his  own  risk  of  death 
from  epidemics."  Mr.  Pohalaski  proceeded  to  Cuba  and  died  in  the  city 
of  Havana,  of  yellow  fever,  in  the  month  of  February,  1871. 

The  referee  found  from  the  testimony  that  although  there  occasionally 
occur  in  Havana,  in  the  winter  months,  from  time  to  time,  a  few  sporadic 
cases  of  yellow  fever,  yet  it  rarely  prevails  or  exists  in  Havana  in  the  win- 
ter months  as  an  epidemic,  or  in  the  form  or  condition,  or  to  the  extent 
of  an  epidemic,  and  did  not  so  prevail  at  any  time  in  the  month  of 
December,  1870,  or  in  the  months  of  January  or  February,  1871,  when 
the  said  Jacob  M.  Pohalaski  took  the  disease  and  died. 

The  referee  found  from  the  facts,  as  a  conclusion  of  law,  that  the  death  of 
said  Jacob  M.  Pohalaski  occurred  under  circumstances  bringing  it 
within  the  risk  assumed  by  the  defendant  in  issuing  the  said  policy. 

Held,  that  the  court  on  the  trial  properly  excluded  evidence  offered  by  the 
defendant  of  conversations  between  Mr.  Pohalaski  and  the  president  of 
the  defendant,  alleged  to  be  had  at  the  time  the  permit  was  given,  show- 
ing that  the  word  "  epidemic  "  was  used  in  the  permit  as  including  yellow 
fever  and  cholera  as  diseases,  without  any  reference  to  their  existing  in 
an  epidemic  form  or  to  epidemic  extent  at  any  particular  time. 

Held,  also,  that  evidence  offered  by  the  defendant,  intended  to  be  shown 
by  a  well  known  physician  on  sanitary  subjects,  that  yellow  fever  is 
properly  classified  in  medical  science  and  known  as  belonging  to  diseases 
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called  epidemics,  was  properly  excluded  on  the  ground  that  the  permit 
being  reduced  to  writing,  it  must  be  taken  to  be  the  repository  and  evi- 
dence of  the  final  intention  and  understanding  of  the  parties. 

General  Term,  June,  1873. 
Before  FREEDMAN,  CTTETIS  and  YAN  YORST,  JJ. 
APPEAL  from  judgment  entered  upon  the  report  of  a  referee 
in  favor  of  the  plaintiff. 

HENRY  E.  DAVIES  &  JULIAN  T.  DAVIES, /b^  appellant. 
JOSEPH  R.  FLANDERS,  for  respondent. 

By  the  Court,  FREEDMAN,  J. — This  action  is  brought  upon 
a  life  policy,  and  the  questions  presented  by  the  appeal  may 
be  said  to  relate  almost  exclusively  to  the  interpretation  of  the 
permit  issued  under  the  policy  and  the  admissibility  of  parol 
evidence  to  vary  its  language. 

The  policy  was  issued  to  the  plaintiff  directly,  and  by  its  terms, 
in  consideration  of  the  sum  of  fifty  dollars  and  sixty  cents,  duly 
paid  by  the  plaintiff,  and  of  the  semi-annual  payment  of  a  like 
amount  to  be  made  by  her  during  the  continuance  of  the 
policy.  The  company  insured  the  life  of  Jacob  M.  Pohalaski, 
plaintiff's  husband,  for  the  sole  use  of  the  plaintiff,  in  the 
amount  of  $5,000,  for  the  term  of  his  natural  life.  It  was 
issued  and  accepted  upon  the  express  condition  enumerated 
therein,  that  if  the  said  Jacob  M.  Pohalaski  should  pass 
beyond  certain  limits  specifically  described  therein  without 
the  consent  of  the  company  given  in  writing,  it  should  be 
null  and  void.  Subsequently  permission  in  writing  was  given 
to  Mr.  Pohalaski  to  proceed  to  Cuba,  a  place  within  the  pro- 
hibition of  the  policy,  by  the  following  permit :  "  Permission 
is  hereby  given  to  J.  M.  Pohalaski  *  *  *  to  proceed  to 
Cuba  and  return  before  April  1,  1871.  He  to  take  his  own 
risk  of  death  from  epidemics." 

Mr.  Pohalaski  proceeded  to  Cuba  and  died  in  the  city  of 
Havana  in  the  month  of  February,  1871.  As  to  the  cause  of 
his  death,  the  referee,  upon  sufficient  testimony,  found  as  fol- 
YOL.  XLY  64 
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lows :  That  the  disease  of  which  the  said  Jacob  M.  Pohalaski 
so  died  was  yellow  fever ;  that  though  yellow  fever  in  Havana 
and  the  island  of  Cuba  is  an  endemic  or  an  endemical  or 
indigenous  disease,  and  though  there  occasionally  occur  in 
Havana,  in  the  winter  months,  from  time  to  time,  a  few 
sporadic  cases  of  that  disease,  yet  it  rarely  prevails  or  exists 
in  Havana  in  the  winter  months  as  an  epidemic  or  in  the 
form  or  condition  or  to  the  extent  of  an  epidemic,  and  did  not 
prevail  or  exist  in  Havana  in  the  form  or  condition  or  to  the 
extent  of  an  epidemic,  or  as  an  epidemic,  at  any  time  in  the 
month  of  December,  1870,  or  in  the  month  of  January  or  in 
the  month  of  February,  1871,  and  was  not  an  epidemic  in 
Havana,  and  did  not  prevail  or  exist  in  Havana  in  the  form 
or  condition  or  to  the  extent  of  an  epidemic  when  the  said 
Jacob  M.  Pohalaski  took  the  said  disease  in  Havana,  as  afore- 
said, or  when  he  died  in  Havana  of  that  disease,  as  aforesaid  ; 
that  the  said  Jacob  M.  Pohalaski  did  not  die  of  an  epidemic 
or  of  a  disease  prevailing  or  existing  at  Havana  epidemically, 
or  in  the  form  or  condition  or  to  the  extent  of  an  epidemic, 
either  when  he  was  seized  with  the  disease  with  which  he 
died  or  when  he  died. 

Upon  these  facts  the  referee  found,  as  a  conclusion  of  law, 
that  the  death  of  said  Jacob  M.  Pohalaski  occurred  under  cir- 
cumstances bringing  it  within  the  risk  assumed  by  the  defend- 
ant in  issuing  the  said  policy. 

The  defendant,  upon  the  trial,  claimed  the  right  to  show 
that  when  Mr.  Pdhalaski  applied  for  the  permit  to  visit  the 
island  of  Cuba  the  issuance  of  it  was  objected  to  by  the  presi- 
dent of  the  defendant  on  the  ground  of  the  risk  the  defendant 
would  run  by  reason  of  the  prevalence  of  yellow  fever  in  the 
island  of  Cuba  at  all  seasons  of  the  year,  and  that  the  permit 
was  finally  issued  to  the  said  Pohalaski  upon  the  express  con- 
dition and  agreement  that  he  would  take  his  own  risk  of 
death  from  yellow  fever ;  that  the  parties  in  their  conversa- 
tion with  respect  to  the  permit  used  the  word  "  epidemics  " 
as  including  yellow  fever  and  cholera  as  diseases  without  any 
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reference  to  their  existing  in  an  epidemic  form,  or  to  epidemic 
extent  at  any  particular  time,  and  that  the  word  was  so  used 
in  the  permit.  The  evidence,  however,  of  the  conversations 
between  Mr.  Pohalaski  and  Mr.  Winston,  showing  their  use 
and  their  intent  in  the  use  of  the  word  "  epidemics,"  was 
excluded,  and  to  its  exclusion  the  defendant  duly  excepted. 

The  defendant  also  offered  to  show  by  Dr.  Elisha  Harris,  a 
well  known  physician  and  authority  on  sanitary  subjects,  that 
yellow  fever  is  properly  classified  in  medical  science  and  known 
as  belonging  to  diseases  called  epidemics;  that  yellow  fever, 
whenever  it  exists  in  the  city  of  New  York,  where  the  permit 
was  given,  is  always  an  epidemic,  and  that  yellow  fever  exists 
at  all  times  in  Havana,  and  is  the  peculiarly  fatal  disease  of 
that  climate,  and  is  especially  dangerous  to  strangers  and  to 
persons  from  the  northern  states  visiting  Havana. 

All  these  offers  were  objected  to  by  the  plaintiff.  The 
evidence  was  excluded  and  defendant  excepted. 

I  entertain  no  doubt  as  to  the  correctness  of  this  ruling. 
The  permit  was  in  writing,  as  required  by  the  policy ;  and  it 
was  issued  in  modification  of  the  policy,  or  as  a  waiver  of  one 
of  Us  conditions,  as  contemplated  by  the  policy.  Being 
reduced  to  writing,  it  must  be  taken  to  be  the  repository  and 
evidence  of  the  final  intention  and  understanding  of  the  par- 
ties. The  rule  is  elementary  that  \vhen  parties  have  deliber- 
ately put  their  engagements  into  writing,  in  such  terms  as 
import  a  legal  obligation,  without  any  uncertainty  as  to  the 
object  or  extent  of  such  engagement,  it  is  conclusively  pre- 
sumed that  the  whole  engagement  of  the  parties,  and  the 
extent  and  manner  of  their  undertaking,  was  reduced  to 
writing;  and  all  oral  testimony  of  a  previous  colloquium 
between  the  parties,  or  of  conversations  or  declarations  at  the 
time  when  it  was  completed  or  afterwards,  is  rejected  (Greenl. 
on  Ev.,  §  275 ;  Norton  agt.  Coons,  2  /Said.,  33 ;  Barry  agt. 
Itamson,  2  Jfern.,  462). 

So  firmly  established  is  this  rule,  that  it  has  frequently 
been  applied  and  enforced  without  the  citation  of  authorities 
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in  support  of  it  (Thorp  agt.  Ross,  4  Keyes,  546 ;  VBeirne 
agt.  Lloyd,  1  Sweeny,  19 ;  Milton  agt.  Hudson  Rimer  Steam- 
boat Co.,  4:  Lansing,  76;  Delamater  agt.  Bush,  63  Barb., 
168). 

As  the  books  abound  in  cases  of  the  application  of  this 
rule, '  a  few  appropriate  examples  will  be  amply  sufficient 
here. 

Lamatt  agt.  The  Hudson  River  Fire  Ins.  Co.  (referred  to 
in  a  note  to  17  N.  Y.,  199)  was  an  action  upon  a  fire  policy 
which  prohibited  the  use  of  camphene  on  the  premises 
insured,  except  upon  permission  in  writing,  to  be  indorsed 
upon  the  policy  with  a  charge  for  an  extra  premium  therefor. 
The  amount  of  premium  indorsed  upon  the  policy  exceeded 
the  regular  premium  upon  such  risks  as  appeared  to  be 
covered  by  the  policy,  by  sufficient  to  cover  the  price  for  the 
use  of  camphene.  It  was  held,  nevertheless,  that,  as  the 
indorsement  did  not  state  that  the  amount  of  premium  noted 
•was  for  the  privilege  of  using  camphene,  and  as  it  did  not 
appear  in  some  other  manner  in  writing  that  such  privilege 
had  been  secured  to  him,  the  assured  was  not  protected,  and 
parol  evidence  could  not  be  received  to  vary  the  terms  of  the 
policy  or  to  show  a  waiver  of  the  prohibition  at  the .  time  of 
the  execution  of  the  instrument. 

Howell  agt.  The  Knickerbocker  Life  Ins.  Co.  (19  Abb., 
217)  was  an  action  brought  by  the  widow  of  George  H. 
Howell  to  recover  on  a  policy  effected  by  her  upon  the  life 
of  her  deceased  husband  for  one  year,  with  the  privilege  of 
annual  renewal  for  life,  if  on  the  15th  day  of  July  in  each 
year  the  premium  was  paid.  On  July  15,  1864,  the  annual 
premium  was  not  paid.  On  the  same  day  Mr.  Howell  was 
seized  with  apoplexy,  and  on  the  following  day  he  died. 
Some  days  thereafter  the  premium  was  tendered  to  the  com- 
pany and  refused  by  the  latter.  The  court  held  that  the 
stipulated  payment  was  a  condition  precedent  to  the  continu- 
ance of  the  policy,  and  that  parol  evidence  of  a  usage  01 
agreement  on  the  part  of  the  company,  at  the  time  the  insui- 
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ance  was  effected,  to  receive  payment  of  premiums  after  the 
day  named  could  not  be  received. 

In  the  case  of  The  Mayor,  dec.,  of  the  City  of  New  York 
agt.  The  Brooklyn  Fire  Ins.  Co.  (41  Barb.,  231)  it  was  deter- 
mined that  the  evidence  offered  by  the  defendant  of  the  ver- 
bal statements  of  the  agent  of  the  plaintiffs,  who  effected  the 
insurance,  in  respect  to  the  future  use  and  occupation  of  the 
building,  was  properly  excluded,  because  such  evidence 
would  tend  to  vary  the  operation  and  effect  of  the  language 
contained  in  the  policy,  and  because  a  warranty  as  to  such 
future  use  and  occupation  must  be  contained  in  the  policy, 
or  be  reduced  to  writing  in  proper  form,  before  it  can  be 
admitted  to  affect  its  construction  or  obligation. 

In  Thompson  agt.  Hall  (45  Barb.,  214)  the  defendant 
Hall  had  signed  the  note  in  suit  as  surety  for  the  defendant 
Thompson,  with  the  knowledge  and  at  the  request  of  the 
plaintiff,  who  was  the  mother  of  the  principal  debtor.  On 
the  trial  Hall  offered  to  prove  that  he  signed  only  on  condi- 
tion, which  was  assented  to  by  the  plaintiff,  that  upon  the 
maturity  of  the  note  plaintiff  would  collect  it  promptly,  and 
that  plaintiff  had  failed  so  to  do.  The  evidence  was  excluded 
and  the  general  term  affirmed  the  ruling. 

Now,  it  is  undoubtedly  true  that  the  permit  in  question 
was  issued  without  a  new  consideration.  The  company  was 
not  bound  to  give  it.  But,  having  given  it,  it  is  bound  by 
it,  because  it  springs  out  and  is  based  upon  the  consideration 
and  terms  of  the  policy  as  contemplated  by  the  policy.  Con- 
sequently, whether  the  said  permit  be  regarded  as  a  modifi- 
cation of  the  original  contract  of  insurance  or  as  a  waiver  of 
certain  of  the  conditions  of  the  policy,  the  rule  which  holds 
parol  cotemporaneous  evidence  inadmissible  to  change  its 
legal  effect  is  equally  applicable.  This  has  been  substan- 
tially determined  in  Buckley  agt.  Bently  (48  Barb.,  283). 
In  that  case  the  indorser  of  a  note  had  subsequently  written 
over  his  signature  the  words,  "  Notice  of  protest  waived  by 
me."  On  the  trial  evidence  was  admitted  to  show  that  the 


510  NEW  YORK  PRACTICE  REPORTS. 

Pohalaski  agt.  Mutual  Life  Insurance  Co. 

verbal  arrangement  between  the  parties,  which  resulted  in 
the  entry  of  those  words  on  the  note  by  the  defendant,  was 
that  demand  of  payment  as  well  as  of  notice  was  waived. 
On  appeal  this  was  held  error,  for  which  the  judgment  was 
reversed  and  a  new  trial  ordered.  The  court  held  that, 
although  the  arrangement  then  made  was  not  a  contract, 
because  there  was  no  consideration,  and  had  to  operate,  if  at 
all,  by  way  of  estoppel  in  pais,  still  the  question  was,  what 
was  the  arrangement  ?  And  as  the  parties  undertook  to  put 
it  in  writing,  they  were  to  be  deemed  to  have  given  thereby 
full  expression  to  their  meaning ;  and,  hence,  parol  evidence 
of  their  language,  contradicting,  varying  or  adding  to  that 
which  was  contained  in  the  written  instrument,  was  inad- 
missible. "  That  there  was  no  consideration  for  the  agree- 
ment," says  PARKER,  J.,  in  delivering  the  opinion  of  the 
court,  "  cannot  change  the  rule  of  evidence  in  regard  to  what 
shall  be  competent  proof  of  what  the  agreement  was.  It  is 
a  rule  of  evidence  applicable  to  the  mode  of  proving  a  fact ; 
and  whether  that  fact  is  a  contract  or  a  waiver  can  make  no 
difference  with  reference  to  its  applicability." 

It  is  also  true  that  the  rule  referred  to  is  directed  only 
against  the  admission  of  any  other  evidence  of  the  language 
employed  by  the  parties  in  making  the  agreement  than  that 
which  is  furnished  by  the  writing  itself,  and  that  the  writing 
may  be  read  in  the  light  of  surrounding  circumstances.  But 
this  is  permitted  only  for  the  purpose  of  finding  out  the  true 
sense  of  the  written  words,  as  the  parties  used  them.  It  is 
for  this  reason  that,  whenever  the  necessity  arises,  the  rule 
does  not  exclude  the  testimony  of  experts  to  aid  the  court  in 
reading  the  instrument.  Unless,  therefore,  the  terms  of  a 
•written  instrument  have  generally,  in  respect  to  the  subject- 
matter,  as,  by  the  known  usage  of  trade,  or  the  like,  acquired 
a  peculiar  sense,  distinct  from  the  popular  sense  of  the  same 
words ;  or  unless  the  context  points  out  that,  in  the  particular 
instance,  and  in  order  to  effectuate  the  immediate  intention 
of  the  parties,  they  should  be  understood  in  a  peculiar  sense, 
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they  are  to  be  understood  in  their  plain,  ordinary  and  popular 
sense  (Greenl.  on  En.,  §  278).  It  is  not  allowable  to  inter- 
pret what  has  no  need  of  interpretation  (Broom's  Leg.  Max.} ; 
and  parol  evidence  should  never  be  allowed  to  create  an  ambi- 
*  guity  where  none  exists  (Auburn  City  Bank  agt.  Leonard, 
40  Barb.,  119).  The  word  "epidemics,"  in  the  permit,  is 
not  shown  to  have  been  used  in  the  peculiarly  medical  sense 
attributed  to  it  by  the  learned  counsel  for  the  company ;  nor 
was  it  used  in  a  sense  peculiar  to  the  business  of  life  insur- 
ance. On  the  contrary,  it  is  plainly  to  be  seen  that  it  was 
used  and  understood  in  its  plain,  ordinary  and  popular  sense 
as  a  familiar  word  in  our  language.  No  evidence  of  any 
kind  from  any  other  source  was  therefore  admissible  to 
change  that  meaning  (Baptist  Church  in  Brooklyn  agt. 
Brooklyn  Fire  Ins.  Co.,  28  N.  _F.,  153;  ^/"agt.  Fried- 
man, 2  /Sweeny,  607). 

The  company  evidently  did  not  intend  to  stipulate  solely 
against  diseases  which  usually  assume  an  epidemic  character. 
It  meant  to  stipulate  and  did  stipulate  for  exemption  from 
liability  in  case  of  death  from  any  disease,  however  simple 
.  and  harmless  under  ordinary  circumstances  at  home,  that 
might  by  any  possibility  prevail  in  Cuba  to  an  extent  which 
could  be  called  epidemic.  The  requirement  of  the  permit 
that  Pohalaski  should  return  from  Cuba  before  the  first  day 
of  April  following  its  date,  at  which  time  the  sickly  season 
usually  commences  there,  is  not  without  significance  upon 
this  point.  This  interpretation  which,  upon  the  whole,  is 
the  one  most  favorable  to  the  company,  excludes,  however, 
the  idea  that  plaintiff  assumed  the  risk  of  her  husband's  death 
from  yellow  fever  when  not  prevailing  to  an  epidemic  extent. 

The  evidence  offered  by  defendant  to  vary  or  explain  the 
ordinary  and  popular  meaning  of  the  language  of  the  permit 
was,  therefore,  properly  excluded ;  and  when  it  is  finally 
considered  that  the  attempt  to  give  such  evidence  was,  in 
fact,  an  attempt  to  vary  such  meaning  by  the  alleged  assent 
of  one  now  deceased,  who  was  not  shown  to  have  had  any 
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authority  whatever  from  the  plaintiff  to  make  terms  or 
stipulations  for  her,  plaintiff's  case  becomes  still  stronger  in 
reason,  though,  perhaps,  not  in  law. 

The  judgment  should  be  affirmed,  with  costs. 

CURTIS  and  YAN  YOEST,  JJ.,  concurred. 


DIGEST 

CONTAINING    THE  WHOLE   OF 

HOW.  ANTE,  AND  QUESTIONS  OF  PRACTICE  CONTAINED  7A 

63  &  64  B. ARBOUR ;  6  LANSING  AND  49  N.  Y.  REPORTS. 


A. 
ABATEMENT  AND  REVIVAL. 

1.  Under  section  121  of  the  Code  an 
action  does  not  abate,  although 
the  sole  plaintiff  or  defendant  die, 
and  there  be  no  verdict  of  judg- 
ment, provided  the  cause  of  ac- 
tion survive  in  favor  of  or  against 
the  representatives  of  the  deceased 
party.  This  section,  however,  was 
not  intended  to  change  the  former 
practice,  which  confined  the  right 
of  continuing  the  action  to  the 
complainant  or  his  representatives, 
unless  the  defendant  had  acquired 
some  rights  in  the  litigation  ;  where 
a  counter-claim  has  been  inter- 
posed and  issue  joined  thereon  and 
referred  to  a  referee  for  trial,  the 
defendant  has  acquired  such  an 
interest  in  prosecuting  the  action 
as  entitles  him  or  his  representa- 
tives to  have  it  continued,  and  this 
relief  can  be  obtained  upon  mo- 
tion in  the  action.  (Livennwe  agt. 
Bainbridge,  49  N.  Y.  R,  125.) 


ACCOUNT. 

1.  It  is  well,  settled  that  where  an  ac- 
count or  claim  consists  of  items, 
or  where  there  are  several  debts 
claimed,  some  of  which  are  legal 
charges  and  others  illegal,  a  gene- 
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ral  payment  must  be  imputed  and 
applied  to  the  legal,  to  the  exclu- 
sion of  the  illegal  charges — to 
debts  lawfully  due,  and  not  to  un- 
lawful claims.  (Huffstater  agt. 
Hayes,  64  Barb.,  573.) 


ACTION. 

1.  Where  it  is  alleged  in  the  com- 
plaint that  one  of  the  defendants, 
a  railroad  company,  issued  certain 
bonds  for  the  sum  of  $1,000  each, 
with  interest    coupons  attached, 
and  default  having  been  made  in 
not  paying  the  coupons  according 
to  the  condition  of  said  bonds,  by 
reason  of  which  the  bonds  had 
become  due  and  payable ;  and  that 
the  plaintiff  owns  a  certain  num- 
ber of  said  bonds  and  coupons 
which    have   long  since  become 
due  and  payable,  shows  an  exist- 
ing obligation  to  pay  money,  a 
default  in  its  payment  and  a  right 
of  action  for  its  recovery     (Bangs 
agt.  Blue  Ridge  It.  H.   Co.,  ante, 
169.) 

2.  And  where  it  was  alleged  in  the 
complaint    that  P.,   one    of    the 
individual  defendants,  by  his  writ- 
ten agreement,  promised  to  pay 
the  debts  of  the  said  company,  in 
which  plaintiffs'    claim    was   in- 
cluded,  such   promise  inured  to 
the  benefit  of  the  creditors.     (Id.) 
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3.  The  promise  of  P.    to  pay  the 
debts  of  the  company,  taken   in 
connection    with    the    allegation 
that  he  (with  the  other  defend- 
ants) fraudulently  conspired   to, 
and  did,  misappropriate  the  funds 
that  were  specifically  charged  with 
the  payment  thereof,  raises  such  a 
presumption    of   liability  on    his 
part  as  to  justify  the  court  in  put- 
ting him  to  his  defense,  and  estab- 
lishes   the    plaintiff's    claims    to 
equitable  relief.    Joint  demurrer 
to  complaint  overruled.    (Id.) 

4.  A  participation  in  the  profits  of  a 
business  by  a  party  as  a  compensa- 
tion for  his  labor  or  services,  with- 
out having  any  other  interest  or 
right  in  it,  or  any  liability  there- 
for, does  not  make  him  a  partner 
in  fact,  but  a  nominal  partner  mere- 
ly. (Beudel  agt.  Hettrick,  ante,  198.) 

5.  Therefore  an  action  is  properly 
brought,  in  the  name  of  the  prin- 
cipal partner  alone,  for  work,  la- 
bor, materials  and   services  fur- 
nished the  defendant,  although  the 
contract  was  made  by  the  nominal 
partner  with  the  defendant,  and  a 
bill  rendered  him  in  the  name  of 
the  firm.     The  principal  only  was 
the  real  party  in  interest,  and  au- 
thorized under  the  Code  to  bring 
the  action.    (Id.) 

6.  It  is  conclusively  settled  in  this 
state  that  an  action  will  not  lie  to 
restrain  the  collection  of  a  tax  un- 
less the  case  is  brought  within 
some  acknowledged  head  of  equity 
jurisdiction.  (Pumpelty  agt.  Village 
of  Owego,  ante,  219.) 

7.  There  is   no    allegation   in  this 
complaint  bringing  the  case  within 
any  acknowledged  head  of  equity 
jurisdiction.    The  charge  that  the 
corporation    intend    to    proceed, 
and     will     proceed,     unless    re- 
strained, not  only  to  collect  the 
tax  in  question,  but  from  time  to 
time  to  assess  and  tax  the  plain- 
tiff's property  for  similar  purposes, 
amounts  to  nothing  in  that  direc- 
tion.   (Id.) 


8.  The    general    rule   is,    that  for 
wrongs  against  the  public,  whe- 
ther actually  committed,  or  only 
threatened,  no  private  action  can 
be  maintained.     (Ayres  agt.  Law- 
rence, 63  Barb. ,  454. ) 

9.  As  an  injury  affecting  a  whole 
community,  when  committed,  af- 
fords no  ground  of  action  to  an 
individual,  so  neither  can  an  indi- 
vidual maintain  an  action  to  re- 
strain its  commission  when  only 
threatened.     (Id.) 

10.  The  interests  of  one  or  more  indi- 
viduals, as  residents  and  tax-pay- 
ers, in  and  of  a  municipal  commu- 
nity, whether  city,  county  or  town, 
do  not  authorize  the  maintenance 
of  an  action  to  set  aside,  or  pre- 
vent, illegal  acts  which  may  result 
in  increased  taxation  or  other  bur- 
dens and  inconveniences,  to  which 
all  the  members  of  the  community 
are  alike  subject.     (Id.) 

11.  An  act  likely  to  produce  taxation 
is  not  a  matter  of  private  or  indi- 
vidual concern.     (Id.) 

12.  An  action  by  a  town  officer  of  one 
county,  against  a  town  officer  of 
another  county,  where  the  plaintiff 
sues  and  the  defendant  is  sued  in 
his    official    capacity,  cannot    be 
commenced  before  a  justice  of  the 
peace  of  either  county.     (Lapliam 
agt.  Rice,  63  Barb.,  485.) 

13.  Nor  can  such  an  action  be  tried  in 
the  circuit  court  of  either  county, 
though  originally  commenced  in 
the  supreme  court,  if  the  objection 
be  taken  at  the  proper  time  and  in 
the  proper  manner.    (Id.) 

14.  An  action  to  recover  damages  for 
the  negligence  of  the  defendant  is, 
in  its  nature,  personal  and  transi- 
tory, and  may  be  brought  wherev- 
er the  defendant  can  be  found  and 
served  with  process.    (Barney  agt. 
Burnstenbinder,  64  Barb.,  212.) 

15.  Our  statute  relative  to  locality  of 
actions  applies  only  to  causes  of 
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action  arising  within   this   State. 
(Id.) 


AGREEMENT. 

1.  An  agreement  to  secure,  by  pledge 
or  mortgage,  will  be  enforced  in 
equity.     (Thornton  agt.  St.  Paul, 
&c.,  Railway  Go.,  ante,  416.) 

2.  All  persons  taking  the  property 
agreed  t  j  be  given  as  such  security 
take  it  impressed  with  the  trust. 
(Id.) 

3.  All  such  persons  are  proper  par- 
ties to  an  action  to  enforce  such 
trust,  although  they  may  have  ta- 
ken the  property  in  different  par- 
cels under  separate  and  distinct 
contracts.    (Id.) 

4.  Where  one  of  the  plaintiffs  was  a 
resident  of  the  city  of  New  York, 
where  one  of  the  agreements  was 
to  have  been    performed, — Held, 
that  this  court  has  jurisdiction  of 
the  action.    (Id.) 

5.  Where   a  case,  as  settled,   con- 
tains no  exception,  either  to  the 
final  decision  or  to  any  question 
of  law  decided  during  the  trial, 
the  court  cannot,  on  appeal,  re- 
view it.    (Dainese  agt.  Allen,  ante, 
430.) 

6.  But  exceptions  to  conclusions  of 
law  may  be  reviewed,  although  the 
printed  case  does  not  contain  any 
of  the  evidence.     On  such  an  ap- 
peal the  question  is,  has  the  judge 
or  referee  drawn  a  correct  conclu- 
sion from  established  facts  ?    (Id.) 

7.  Findings  of  fact  need  no  excep- 
tion ;  and  when  a  party  relies  ex- 
clusively upon  erroneous  decisions 
made  during  the  trial,  it  is  not  ne- 
cessary to  make  and  serve  formal 
exceptions  to  the  conclusions  of 
law,  or  to  the  final  decision.    (Id.) 

8.  Where  the  case  contains  no  ex- 
ception  to  the    dismissal  of  the 


complaint  in  the  action,  or  to  the 
referee's  conclusions  of  law,  the 
court,  nevertheless,  have  the  power 
to  review  the  rulings  of  the  referee 
upon  the  questions  of  evidence, 
which  arose  upon  the  trial  and  are 
presented  by  the  exceptions  taken 
at  the  time,  and  to  reverse  the 
judgment  and  grant  a  new. trial  if 
it  is  found  that  the  referee  has 
erred  in  any  of  these  particulars  to 
the  prejudice  of  the  plaintiff.  (Id.) 

9.  The  rule  in  regard  to  rejected  evi- 
dence on  the  trial  is,  that  the  ap- 
pellate court  will  not  inquire  into 
the  relevancy  of  rejected  evidence, 
unless  such  evidence,  or  its  sub- 
stance, appear  in  the  case,  but  will 
assume  that  the  judge  or  referee 
who  tried  the  cause  properly  re- 
jected it.    (Id.) 

10.  On  appeal  every  reasonable  in- 
tendment,  on  questions  of  law  as 
well  as  of  fact,  is  to  be  made  in 
support  of  the  judgment ;  and  the 
party  who  alleges  error  in  the  de- 
cision of  a  referee,  or  of  a  judge 
without  a  jury,  holds  the  onus  of 
establishing,  either  that  an  erro- 
neous legal  conclusion  has  been 
deduced  from  the  facts  found,  or 
that  some  error  of  law  has  been 
committed   in    the    interlocutory 
proceedings  by  which  such  con- 
clusion was  reached.     Held,  that 
in  the  light  of  the  facts  disclosed 
in  this  case  it  was  easy  to  see  that 
the  rejected  correspondence,    as 
evidence,  if  admitted,  would  not 
have  changed  the  result.     (Id.) 


AMENDMENT. 

1.  The  power  of  amendment  being 
given  to  referees,  with  large  dis- 
cretion, the  court  will  not  disturb 
a  judgment  for  a  refusal  of  a  re- 
feree to  allow  an  amendment  of  an 
answer,  so  as  to  admit  evidence  of 
a  defense  not  set  up  therein,  after 
a  lapse  of  five  years  since  the  mat- 
ters sought  to  be  introduced  oc- 
curred. (Brett  agt.  The  First  Urn. 
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versalist  Society   of  Brooklyn.    63 
Barb.,  610.) 


ANSWER. 

1.  Where  facts  were  stated,  in  an 
answer,   as  an  avowed   ' '  second 
defense,"  and  at  the  close  of  the 
statement  of  the  defense  the  an- 
swer    contained    these     further 
words :  "  Which  sum  the  defend- 
ant will  recoup  against  any  de- 
mand of  the  plaintiffs  in  this  ac- 
tion ;"  it  was  held  that  there  was 
no  validity  in  the  objection  that 
the  defendant  could  not  avail  him- 
self of  the  fact  thus  stated,  except 
for  the  purpose  of  extinguishing 
the  plaintiffs'  demand.    That,  un- 
der the  provisions  of  the  Code,  the 
facts  being  stated  which  would  be 
necessary  to  enable  the  defendant 
to  give  evidence  of  his  defense,  it 
would  be  the  right  as  well  as  the 
duty  of  the  court  to  give  such 
judgment  as  he  should  establish, 
by    proof,    he    was    entitled    to. 
(Wilder  agt.   Boynton,   63  Barb., 
547.) 

2.  The  omission,  by  a  defendant,  to 
plead  the  appointment  of  a  receiver 
of  the  plaintiffs'  assignor,  in  pro- 
ceedings supplementary  to  execu- 
tion, prior  to  the  assigment,  by  him 
to  the  plaintiffs,  of  the  demand  in 
suit,  will  uphold  a  decision  of  the 
referee  excluding  evidence  of  the 
supplementary    proceedings    and 
the    appointment  of  a   receiver. 
(Brett  agt.   The  First   Universalist 
Society  of  Brooklyn,  63  Barb.,  610.) 

3.  The  ownership  of  the  demand  in 
suit  by  the  receiver  should  be  affir- 
matively   stated  in   the    answer. 
Evidence  of  that  fact  cannot  be 
introduced  to  sustain  a  denial  that 
the  demand  has  been  assigned  to 
the  plaintiffs,  and  that  they  are  the 
owners  thereof.     (Id.) 

4.  Every  answer  to  a  complaint  must 
be  separately  stated  and  number- 
ed, must  be  complete  of  itself,  and 


must  be  considered  as  a  full  de- 
fense to  the  entire  actipn,  unless  it 
is,  upon  its  face,  qualified  as  a  par- 
tial defense.  (Bennett  agt.  Mat- 
thews, GlBarb.,  410.) 

5.  The  court  cannot  strike  out,  as 
sham,  an  answer  consisting  of  a 
general  denial.     (Claflin  agt.  Jar- 
oslausM,  64  Barb. ,  463.) 

6.  In  an  action  upon  a  promissory 
note  alleged  to  have  been  made  by 
two  defendants,  partners,  payable 
to  the  order  of  one  of  them,  and 
indorsed  by  him  and  delivered  to 
the  plaintiffs,  the  answer  substan- 
tially set  up  that  the  note  was  giv- 
en, not  for  the  indebtedness  of  the 
firm,  but  for  that  of  the  individual 
partner  to  whom  it  was  payable, 
and  that  the  plaintiffs  knew  this 
fact.     Held,  that  the  answer,  in 
substance,  denied  that  the  defend- 
ant, for  a  good  consideration,  pro- 
mised to  pay  a  certain  sum ;  and, 
when  considered  as  to  substance 
rather  than  form,  did  not  set  up  a 
sustantive  defense.     (Id.) 

7.  An  answer,  which  practically  puts 
in  issue  the  promise  alleged  in  the 
complaint,  sets  up  no  substantive 
defense,  but  is  a  denial  of  the  plain- 
tiff's allegation.     (Id.) 


APPEAL. 

.  It  is  the  duty  of  the  general  term, 
on  an  appeal  from  an  order  made  at 
special  term,  to  examine  anew  the 
facts  and  law  on  which  the  order 
was  granted.  ( Woolf  agt.  Jacobs, 
ante,  403.) 

2.  Where,  at  the  trial,  a  party  as- 
sumes and  treats  the  questions 
raised  as  being  questions  of  law, 
to  be  decided  by  the  court,  and 
they  are  passed  upon  and  ruled 
against  him,  he  cannot,  on  appeal, 
insist  that  the  questions  decided 
by  the  court  involved  a  question 
of  fact.  (Dutcher  agt.  Porter,  63 
Barb.,  15.) 
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3.  On  a  new  trial,  the  party  respond- 
ent,  on  appeal   from  a    justice's 
court,  cannot  be  confined  to  the 
objections  he  made  in  the  justice's 
court ;  those  objections  not  being 
in  any  manner  made  known  to  the 
appellate  court.  (Lapham  agt.  Bice, 
H»  Barb,  ,485.) 

4.  On   a  new  trial  in  the  appellate 
court,  as  upon  any  other  new  trial, 
the  parties  are  entitled  to  take  any 
ground    permissible    under     the 
pleadings.    (Id.) 

5.  A  statement,  in  a  notice  of  appeal 
to  the  county   court  from  a  jus- 
tice's judgment,  that  the  judgment 
ought  not  to  have  been  for  more 
than  a  certain  amount,  is  a  state- 
ment of  what  should  have  been  its 
amount,    within    the  meaning  of 
section  371  of  the  Code.  (Kirkwood 
agt.  Griffin,  64  Barb.,  560.) 

6.  Accordingly,  where,  upon  a  re- 
covery of  ninety-six  dollars  dam- 
ages, by  the  plaintiff,  in  a  justice's 
court,  the  defendant,  in  his  notice 
of  appeal  to  the  county  court,  spe- 
cified,   among   other  grounds   of 
error,  the  following  :  "  The  judg- 
ment should  have  been  more  favor- 
able to  him  in  the  following  parti- 
culars :  That  the  judgment  should 
not  have  been  for  more  than  fifty 
dollars  damages,  and  five  dollars 
costs ;"  held,  that  this  was  a  suffi- 
cient compliance  with  the  requisi- 
tion of.  the  statute,  to  state  "  what 
should  have  been  the  amount ;" 
and  that  upon  a  recovery  in  the 
county  court  of  sixty-eight  dollars 
and  fifty  cents,  by  the  defendant, 
he  was  entitled  to  recover  his  costs 
of  the  appeal  in  the  county  court. 
(Id.) 

7.  The  general  term  has  power  to 
pass  upon  the  weight  of  conflicting 
evidence ;  and,  in  an  action  tried 
by  the  court  or  a  referee,  it  is  its 
duty  to  examine  the  questions  of 
fact  presented ;  and,  if  the  result  is 
a  conviction  that  the  findings  are 
not  in  accordance  with  truth,  to 
reverse  the  judgment  for  error  of 


fact  and  direct  a  new  trial ;  no  such 
power  is  given  to  this  court.  (Finch 
agt.  Parker,  49  N.  T.  R.,  1.) 

8.  If  there  is  any  evidence  to  sustain 
the  facts  found  by  a  referee,  his 
conclusion,  if  the  tacts  are  capable 
of  the  interpretation  given  to  them 
by  him,  is  final  so  far  as  this  court 
is  concerned  ;  but  where  his  con- 
clusion is  predicated  in  part  upon 
facts  not  proven,  which  may  have 
had  some  influence,  the  judgment 
will  be  reversed,  as  it  cannot  be 
determined  whether  those  assumed 
facts  might  not  have  had  a  con- 
trolling influence.      Thus,  where 
a  referee  finds  various  facts,  from 
which  he  finds  an  intent  to  evade 
the  usury  laws,  and  some  of  the 
material  facts  are  unsupported  by 
evidence,  or  are  against  evidence, 
it  is  an  error  of  law,  which  is  fatal 
to  the  judgment,  although  usury 
may  have   been  predicated  upon 
the  facts  proven.     (Matthews  agt. 
Coe,  49  N.  T.  R,  57.) 

9.  Where  a  witness,  in  answer  to  a 
proper  question  which  is  objected 
to,  gives  testimony,  not  called  for 
by  it,  which  is  incompetent,  but 
no  objection  is  made  to  the  answer 
or  motion  to  strike  it  out,  it  cannot 
be  objected  to  upon  review.  (Grip- 
pen  agt.  Morss,  49  N.  Y.  R. ,  63.) 

10.  It  is  the  duty  of  the  general  term 
of  the  supreme  court  to  set  aside 
a  verdict  which  is  against  the  clear 
weight    of    evidence.      Where   a 
judgment  has  been  reversed  and 
new  trial  granted   by  that  court 
upon  the  facts,  this  court  occupies 
the  same  position,  and  the  facts 
are  open  for  review  ;  a  concealment 
of  material  facts,  called  for  by 
questions  in  an  application  for  a 
policy  of  life  insurance,  is  as  fatal 
to  the  contract  as  a 'denial.     (Smith 
agt.  jfltna  Life  Ins.  Co.,  49  N.  T. 
R,  211.) 

11.  An  order  making  an  extra  allow- 
ance when  it  does  not  exceed  the 
limits  prescribed  by  the  Code  ia 
not  reviewable  in  this  court.  (South- 
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wick  agt.  Southwick,  49  N.  Y.  R., 
510.) 

12.  This  court  is  not  authorized  to 
review  a  judgment  and  reverse  it 
for  an  alleged  error  which  does 
not  appear  upon  the  record,  and 
is  only  shown   by  expressions  in 
the  opinion  of   the  court   below. 
(Laning  agt.  N.  T.  C.  B.  R,  49  N. 
Y.  B.,  521.) 

13.  When  a  judgment  is  rendered  by 
the  general  term  upon  a  verdict 
taken  subject   to  the  opinion  of 
that   court,   and  a  statement   of 
facts,  with  the  questions  or  con- 
clusions of  law  thereon,    is   pre- 
pared, as  required  by  section  333 
(sub.  2)  of  the  Code,  and  is  made 
part  of  the  record,  the  facts  pre- 
sented in  the  statement   are  the 
only  ones  which  can  be  considered 
upon  appeal.     If  the  statement  is 
defective  in  any  respect,  it  must 
be  sent  back  to  the  supreme  court 
for  correction.    (Jaycox  agt.  Came- 
ron, 49  N.  Y.  R,  646.) 

14.  An  appellant,will  not  be  heard  to 
allege    as  error  that  which  was 
inserted  in  a  judgment  at  his  own 
instance.     (Proestler  agt.  Kuhn,  49 
N.  Y.  R.,  654.) 


ARBITRATION. 

1.  When  not  limited  by  the  terms  of 
the  submission,  an  arbitrator  has 
authority  to  decide  all  questions 
of  tact  and  of  law  arising  upon  the 
matters  submitted,  and  his  decision 
thereon  is  conclusive   upon   the 
same  principle  that  a  final  judg- 
ment of  a  court  of  last  resort  is 
conclusive.     (Fudickar  agt.  Guar- 
dian Mut.  Life  Ins.  Co.,  ante,  462.) 

2.  In  an  action  to  set  aside  an  award, 
as  a  general  rule,  it  is  only  in  case 
of  a  fraud  practiced  by  a  party,  or 
in  case  of  corruption,  partiality  or 
misconduct  on  the  part  of  the  arbi- 
trator within  the  legally  establish- 
ed meaning  of  these  terms,  that  a 


court  of  equity  will  interfere  after 
an  unrestricted  submission.  (Id.) 

3.  The  court  will  also  interpose  in 
case  of  excess  or  imperfect  execu- 
tion of  the  powers  conferred,  and 
in  case  of  a  gross  mistake,  about 
which  there  can  be  no  dispute. 
(Id.) 

4.  There  are,  however,  some  excep- 
tions in  which  the  court  will  grant 
relief,  notwithstanding  the  submis- 
sion was  an  unrestricted  one,  viz. : 
1st.  Where  the  arbitrator  himself, 
either  by  the  shape  in  which  he 
makes  his  award,  or  by  embodying 
in  it  a  full  statement  of  the  grounds 
of  his  decision,  or  of  his  intention 
to   be  governed  by  strictly  legal 
principles,  has  conferred  upon  the 
court  a  power  of  inquiry  and  re- 
vision which  it  would  not  other- 
wise have  had.     This  must  appear 
so  clearly  upon  the  face  of  the 
award  as  to  justify  the  judicial 
mind  in  supposing  that  the  arbi- 
trator would  have  made  a  different 
award  had  he  known  thet  the  judi- 
cial tribunals  held  a  different  view 
of  the  question  of  law  arising  in 
the  case  from  that  entertained  by 
himself.     (Id.) 

2d.  Where  the  arbitrator  has  pro- 
ceeded upon  a  gross  and  palpable 
mistake  either  of  law  or  of  fact 
affecting  the  merits.  Here  the 
error  must  be  fundamentally  and 
glaringly  wrong.  (Id.) 


ARREST. 

1.  A  complaint  which  seeks  to  re- 
cover money  collected  by  a  public 
officer  with  interest  does  not  there- 
by contain  two  causes  of  action, 
upon  one  of  which,  the  claim  for 
interest,  the  defendant  cannot  be 
arrested.     (People  agt.  Clark,  ante, 
12.) 

2.  On  the  contrary,  if  a  defendant  has 
received    money    in    a    fiduciary 
capacity,  which  he  refuses  to  pay 
over,  he  may  be  arrested  as  well 
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for  the  interest  acquired  thereon 
as  the  principal.     (Id.) 

3.  There  is  seldom  a  case  where  it  is 
proper  on  a  motion,  such  as  an 
application  to  discharge  from  ar- 
rest, to  try  questions  of  fact ;  such 
as  whether  the  complaint  and  affi- 
davit making  a  demand,  which  the 
plaintiff  swears  was  served  by  him, 
was  received  by  the   defendant. 
(12.) 

4.  A  county  treasurer,  in  receiving 
and  paying  out  moneys,  does  not 
act  as  an  agent  for  the  county  or 
the  state,  and  therefore  does  not 
hold  the  moneys  free  from  a  fidu- 
ciary capacity  as  to  a  third  person, 
his  principal.    (Id.) 

5.  Where  one  party  places  funds  in 
the  hands  of  another,  in  trust  for 
the  benefit  of  a  third,  the  party  in 
possession  of  the  fund  stands  in  a 
position  of  trust  to  wards  the  benefi- 
ciary.   (Id.) 

6.  A  county  treasurer  is  a  public  offi- 
cer, and  receives  moneys  of  the 
county  and  the  state  in  a  fiduciary 
capacity,  and  has  certain  duties  to 
perform  with  those  moneys,  and  is 
not  at  liberty  to  use  them  himself. 
(Id.) 

7.  Where  he  converts  such  moneys 
to  his  own  use,  it  is  a  distinct  and 
serious  breach  of  trust,  for  which 
the  Code  provides  that  he  may  be 
arrested.    (Id.) 

8.  The  act  recently  passed   by  the 
legislature  of  1873,  called  "The 
habitual  criminal  act,"  is  not  un- 
constitutional, as  violating  that  pro- 
vision of  article  1  of  the  constitu- 
tion   which  declares  that  "trial 
by  jury,  in  all  cases  in  which  it  has 
heretofore  been  used,  shall  remain 
inviolate    forever."    (People    agt. 
McCarthy,  ante,  97.) 

9.  Nor  does  the  act  violate  that  pro- 
vision of  the  constitution  which 
declares  that  "  no  person  shall  be 
subject  to  be  twice  put  in  jeopardy 


for  the  same  offense,"  but  is  valid 
so  far  as  any  constitutional  objec- 
tion is  concerned.  (Id.) 

10.  Construction  of  the  act,  and  the 
duty  of  officers  to  make  arrests  un- 
der it,  stated,     (Id.) 

11.  The  act  contains  the  following 
clause :  "  And  that  he  or  she  has, 
at  some  time,  been  convicted  of 
any  of  the  crimes  herein  named." 
In  the  case  of  the  defendant  War- 
ner, there  was  an  absence  of  any 
evidence  that  he  had  ever  been 
convicted  of  any  crime,  as  required 
by  the  act,  and  he  was  therefore 
discharged.   (Id.) 

12.  This  act  does  not  require  a  re- 
hearing of  the  case  by  the  court  of 
review,  but  only  of  the  evidence. 
The  whole  of  the  evidence  and 
the  proceedings  may  be  brought 
up  (as  in  this  case)  by  certiorari, 
and  the  rehearing  had  upon  the 
record.    (Id.) 


ASSESSMENT  ROLL. 

1.  To  render  an  assessment  roll  ille- 
gal by  reason  of  defects  in  the 
affidavit  of  the  assessors  annexed 
thereto,  the  defects  must  be  of 
substance  and  not  of  form  merely. 
The  omission  of  words  not  essen- 
tial to  the  substance  of  the  affida- 
vit prescribed  by  statute  is  not  a 
fatal  defect.      (National  Bank  of 
Chemung    agt.    Bank  of  Elmira, 
6  Lam.,  116.) 

2.  Nor  is  it  a  fatal  defect  if  the  affi- 
davits have  no  venue.    (Id.) 

3.  Nor  if  the  affidavit  was  sworn  to 
before  an  officer  different  from  the 
one  prescribed  by  the  statute,  but 
duly    authorized     to    administer 
oaths.    (Id.) 

4.  Assessors     having    jurisdiction, 
their  action  cannot   be  attacked 
collaterally.     (Id.) 
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ASSESSMENTS  FOR  STREETS. 

1.  Where  the  statute,  under  which 
commissioners  of  estimate  and  as- 
sessment in  the  matter  of  widening 
a  street  are  appointed,  expressly 
authorizes  two  of  the  commission- 
el's  to  act,  and  declares  that  their 
acts  shall  be  as  valid  as  the  acts  of 
all,  a  report,  signed  by  two  of  them 
only,  is  valid.     (Matter  of  Broad- 
way Widening,  63  Barb. ,  572.) 

2.  The  provision  to  that  effect,  in  the 
act  of  1813,  is  not  abrogated  by 
section  7,  article  1  of  the  constitu- 
tion of  1846,  which  requires  com- 
pensation to  owners  of  property 
to  be  ascertained  by  a  jury,  or  by 
not  less  than  three  commissioners. 
(Id.) 

3.  Notwithstanding  the  constitution- 
al provision,  the  legislature  can 
authorize  a  decision  by  a  majority 
of  the  commissioners.    (Id.) 

4.  A  provision  in  a  statute  authoriz- 
ing the  widening  of  a  street,  which 
requires  that  the  report  of  the  com- 
missioners shall  be  made  within 
six  months,  is  to  be  deemed  merely 
directory,   and    not  a   matter  of 
jurisdiction.    If  the  report  is  not 
made  within  the  time,  jurisdiction 
is  not  lost  by  the  delay.     (Id.) 

5.  A  clause  in  a  statute  by  which  a 
majority  of  the  new  commissioners 
of  estimate  and  assessment,  therein 
directed  to  be  appointed  by  the 
court,  are  required  to  be  other  than 
the  former  commissioners,  is  not 
to  be  construed  as  a  violation  of 
the  constitutional  provision  giving 
the  appointing  power  to  the  court. 
(Id.) 

6.  A  minority  report  from  the  com- 
missioners cannot  properly  come 
before  the  court.    There  can  be 
only  one  report,  and. that  is  the 
report  of  the  whole,  or  a  majority, 
of  the  commissioners.     (Id. ) 


ASSESSMENT  AND  TAXA- 
TION. 

1.  An  order  confirming  the  report 
of  commissioners  of  estimate  and 
assessment  in  proceedings,  under 
the    provisions    of    chapter    890, 
laws   of  1869,  for  the    widening 
and   straightening  of   Broadway, 
may  be  set  aside  upon  motion  for 
irregularity,  mistake  or  fraud.    (In 
re  Mayor,  efc.,  49  N.  Y.  It.,  150.) 

2.  The  provision  in  the  act  of  1813 
(§  178,  chap.  86,   laws  of    1813), 
declaring  that  the  report  of  com- 
missioners of  estimate  and  assess- 
ment,  when  confirmed,  shall  be 
"final  and  conclusive,"  has  refe- 
rence to  an  appeal  therefrom  ;  not 
to  the  remedy  by  motion  to  set  it 
aside.    (Id.) 

3.  Assessors  are  not  personal lyjiable 
for  errors  or  mistakes  in  the  as- 
sessment where  they  have  juris- 
diction and  act  within  the  scope 
of  their  authority ;  but  if  they  ex- 
ceed their  powers  and  act  without 
authority,  and  in  contravention  of 
the  statute  prescribing  and  regu- 
lating their  duties,  they  are  civilly 
liable  to  any  person    injured  by 
their  action.    (Clark  agt.  Norton, 
49  N.  T.R.,243.) 

4.  Assessments  must  be  made  by  the 
first  of  July,  and  of  property  and 
persons  in  respect  to  the  liability 
as  it  exists   upon    that  day.     An 
individual  not  liable  upon  that  day 
cannot  be  placed  upon  the  assess- 
ment  roll   thereafter,   nor   can  a 
person  whose   name   is   properly 
upon  the  roll  be  assessed  for  pro- 
perty subsequently  acquired.     Af- 
ter  the   deposit   of    the  roll  for 
examination  the  assessors  cannot 
add  names  thereto,  or  add  to  the 
assessments  of  individuals   other 
property,  or  change  the  character 
of  the  property  assessed.     Where 
the  roll  is  completed  the  duty  of 
the  assessors  is  fully  performed, 
except  in  the  matter  of  a  review 
of  the  assessment  as  made  and  as 


NEW  YORK  PRACTICE  REPORTS. 


521 


Digest. 


permitted  by  statute.  Although 
one  purchasing  property  after  the 
completion  of  the  roll  agrees  to 
pay  the  tax  thereon,  this  confers 
no  jurisdiction  upon  the  assessors 
to  change  the  assessment,  nor  does 
it  operate  as  a  waiver  of  the  legal 
rights  of  the  purchaser.  It  is  a 
matter  resting  in  contract  between 
the  parties  and  is  to  be  enforced 
in  the  usual  way.  (Id.) 

5.  A  substantial  compliance  with  the 
statute  in  the   measures  prelimi- 
nary to  the  taxation  of  persons  and 
property,  in  all  matters  which  are 
of  the  substance  of  the  procedure, 
and  designed  for  the  protection  of 

.  the  tax-payer,  is  a  condition  pre- 
cedent to  the  legality  and  validity 
of  the  tax.  ( West/all  agt.  Preston, 
49  N.  Y.  R,  349.) 

6.  For  the  purpose  of  deposit  for 
inspection,  the  assessment  roll  is 
to  be  completed  on  or  before  the 
first  of  Augusjt,  and  after  that  time 
the  assessors  have  no  jurisdiction 
over  the  persons  of  tax-payers,  the 
roll  or  the  subject-matter  of  the 
assessment  for  the  current  year, 
save  for  the  purpose  of  reviewing 
the  assessments  already  made  and 
verifying  the  roll   after  such  re- 
view.    For  the  purpose  of  verifica- 
tion and  delivery  to  the  supervisor, 
the  roll  cannot  be  completed  until 
after  the  time   fixed  for  its   final 
review  and  correction,  to  wit,  the 
third   Tuesday   of  August.      An 
affidavit  of  the  assessors  thereto, 
made  prior  to  that  time,  is  a  nul- 
lity; and  where  the  defect  appears 
upon  the  face  of  the  paper  by  the 
date  of  the  jurat,  it  confers  no  ju- 
risdiction upon  the  board  of  super- 
visors to  impose  a  tax  upon  per- 
sons or  property  named   therein, 
or  to  sign  a  warrant  to  the  collect- 
or; as  the  affidavit  is  made  part 
of  the  assessment  roll  delivered  to 
the  collector,  and  the  want  of  ju- 
risdiction in  the  board  of  super- 
visors is  thus  disclosed  upon  the 
face  of   the   papers,  the  warrant 
furnishes  no  protection  to  the  col- 
lector.   (Id.) 
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7.  The  receipt  by  one  whose   pro- 
perty is  sold  under  a  void  warrant, 
or  for  an  illegal  tax  of  the  surplus 
arising   from   the   sale,   over   the 
amount  of  the  tax  and  expenses, 
is  not  a  condonation  or  an  accord 
and  satisfaction  of  the   trespass. 
(Id.) 

8.  A  departure  by  assessors    from 
the  standard  fixed  by  statute  for 
estimating  the  value  of  property 
placed  upon   the  assessment  roll 
cannot  be  corrected    upon  certio- 
ruri,  nor  can  their  failure  to  assess 
the  property  of  a  corporation,  as 
required,   be   so   corrected.     The 
court  may  reverse  the  assessment 
as   made,   and   direct  a   reassess- 
ment ;  but  after  the  roll  has  been 
delivered  to  the  board  of  supervi- 
sors and  the  power  of  the  asses- 
sors over  it  has  ceased,  a  certioran 
should  not  be  allowed,  and,  if  al- 
lowed, should   be   quashed   even 
after  return  made.    (People  ex  rel. 
agt.  Delancy,  49  N.  Y.  R,  655.) 


ASSESSMENTS. 

1.  By  the  Brooklyn  city  charter 
(laws  1854,  chap.  384,  tit.  4,  §24, 
etc.),  the  assessors  for  street  assess- 
ments, after  hearing  parties  inter- 
ested, are  to  make  a  report,  with 
the  objections  presented  to  them, 
which  the  common  council  are  to 
refer  to  a  committee,  who,  after  a 
hearing  pursuant  to  notice  pub- 
lished,- are  to  report  to  the  com- 
mon council.  Held,  that  the  omis- 
sion of  the  committee  to  publish 
notice  of  hearing  was  fatal  to  the 
assessment.  (In  the  matter  of  the 
petition  of  Nathaniel  Fox,  6  Lans., 
92.) 


ASSESSORS. 

1.  A  writ  of  certiorari  issues  to  cor- 
rect an  erroneous  assessment,  made 
by  the  assessors.  (People  agt.  As- 
sessors of  the  Villnge  of  Mechanic- 
mile,  6  Lans.,  105.) 


522 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


ATTACHMENT. 

1.  Where  an  attorney  obtains  money 
from  a  third  party  under  an  order 
of  the  court,   which  would  not 
have  been  granted  had  he  not  sup- 
pressed certain  material  facts,  an 
attachment  will  issue  against  him. 
(Wilmerdings    agt.    Fowler,    ante, 
142.) 

2.  The  suppression  of    such    facts 
amounts    to    a    fraud    upon   the 
court.    (Id.) 

3.  Where  an  attachment  is  intended 
to  be  levied  upon  property  inca- 
pable of  manual  delivery  (Code,  § 
235),    to    wit,  a    claim    due    the 
debtor    in    the    attachment    for 
money    due    from    an    insurance 
company  under  a  policy  issued 
by  them,  the  notice  served  with 
the  attachment  which  purports  to 
cover  generally  all  the  property, 
real  and  personal,  money,  bank 
notes,    books    of    account,     and 
vouchers     and     papers     relating 
thereto,  and  the  debts,  credits  and 
effects  of  the  claimant  in  the  pos- 
session of  or  under  the  control  of 
the  defendant  (the  company),  and 
which  is  not  followed  up  by  the 
procurement  of  a  certificate  and 
the  returning  of  an  inventory,  is 
wholly  insufficient  to  work  a  levy 
upon    such    property    or    claim. 
This  decision  affirms  that  delivered 
at    special    term,    44    How.,    213. 
(O'Brien  agt.  Mech.  and   Traders'1 
Fire  Ins.  Co.,  ante,  453.) 

4.  In  cases  where  an  attachment  is 
issued,  sale  of  the  attached  pro- 
perty under  execution  upon  judg- 
ment in  the    action    confers  no 
greater  title  to  it  than  the  debtor 
had  at  the  time  the  judgment  was 
docketed.    (Lament  agt.  Cheshire, 


5.  And  (per  MULLIN,  P.  J.)  a  special 
execution  should  be  issued  in  at- 
tachment cases,  directing  the  sale 
of  the  debtor's  interest  in  the  at- 


tached property  as  of  the  day  of 
the  levy  of  the  attachment.    (Id.) 

6.  The  clause  of  section  132  (Code), 
by  which   subsequent  purchasers 
and  incumbrancers  are  bound  by 
all  proceedings  in  the  action  taken 
after  the  filing  of  the  Us  pendens, 
to  the  same  extent  as  if  they  were 
parties  to  the  action,  is  not  appli- 
cable to  attachment  cases.      Per 
MULLIN,  P.  J.     (Id.) 

7.  An  attachment  upon    shares  of 
bank  stock,  and  other  property  in- 
capable of  manual  delivery,   can 
only  be  executed  where  the  pro- 
perty is  held  by  a  corporation  or 
association,  by  leaving  a  certified^ 
copy  of  the  warrant  with  the  offi- 
cers or  managing  agent   of  such 
association  or  corporation,  men- 
tioned in  section  235  of  the  Code. 
(Pardee  agt.  Leitch,  6  Lans. ,  303.) 

8.  It  is  not  a  good  execution  of  an 
attachment,  under  that  section,  if 
the  warrant  is  left  with  a  person 
not  an  officer  or  managing  agent 
of  the  association,  who  forwards 
it  by  mail   to   such  an  agent,  by 
whom  it  is  received.    (Id.) 

9.  It  is  ground  for  setting  aside  a 
sale  of  bank  shares,  under  execu- 
tion issued  upon  a  judgment  in  an 
action,  that  the  shares  have  not 
been  attached  at  the  commence- 
ment of  the  action.    (Id.) 

10.  The  proper  and  only  remedy  of 
the  judgment  debtor,  whose  shares 
have  been  unlawfully  sold  under 
the  execution,  is  by  motion  to  set 
aside  the  sale.    (Id.) 

11.  Where  an  assignee  in  bankruptcy 
of  such  judgment  debtor  has  been 
appointed,  he  represents  not  only 
the  debtor  but  also  his  creditors, 
and  therefore  is  the  proper  person 
to  make  such  motion.     (Id.) 

12.  One  who  has,  by  assignment  from 
the  purchaser  at  the  sale,  become 
vested  with  the  interest  of  such 
purchaser  hi  the  property  sold,  is 
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a  proper  and  necessary  party  to 
such  motion.    (Id.) 


ATTESTING  WITNESS. 

1.  Where   one  who  has  signed  his 
name   as  an  attesting;  witness  to 
the  execution  of  an   instrument, 
did  so  without  the  knowledge  or 
consent  of  the  parties,  the  instru- 
ment may  be  proved  as  if  there 
were  no  subscribing  witness.  (Sher- 
wood agt.  Pratt,  63  Barb.,  137.) 

2.  The  signature  of   a  subscribing 
witness  is  not  conclusive  upon  the 
parties  to  the  instrument.    It  is 
only  prima  facie  evidence  that  the 
witness  was  called  in   by  them; 
and  the  presumption  arising  from 
it  may  be  contradicted.    (Id.) 

8.  And  for  that  purpose,  parol  testi- 
mony may  be  received ;  the  object 
of  the  proof  not  being  to  contra- 
dict or  vary  the  written  agreement, 
but  merely  to  show  that  its  execu- 
tion was  not  attested  in  a  particu- 
lar way.  (Id.) 


ATTORNEYS. 

1.  Where  an  attorney  obtains  money 
from  a  third  party  under  an  order 
of  the  court,  which  would  not  have 
been  granted  had  he  not  suppress- 
ed certain  material  facts,  an  attach- 
ment will  issue  against  him.    ( Wil- 
merdirtffs  agt.  Fowler,  ante,  142.) 

2.  The  suppression    of    such   facts 
amounts    to    a    fraud    upon    the 
court.    (Id.) 

3.  On  a  motion  by  the  receiver  of  a 
bank,  against  partners,  to  compel 
the  payment  of  moneys  in  their 
hands  which  they  have  collected 
as  attorneys  for  the  bank,  or  for  the 
receiver  after  his  appointment,  one 
of  the  partners  cannot  set   off  a 
claim   due    to    him    individually 
from  the  bank.  (The  Bowling  Green 


Savings  Bank  agt.  Todd.  64  Barb.. 
146.) 

4.  Nor  has  he  any  lien  upon  the  pa- 
pers on  which  a  foreclosure  suit  is 
'brought  by  the  firm  of  which  he  is 
a  member,  or  upon  the  moneys 
which  are  the  result  of  that  suit, 
to  secure  the  payment  of  his  indi- 
vidual claim.    (Id.) 

5.  Where,  after  the  commencement 
of  a  f  orelosure  suit,  in  the  name  of 
a  bank,  by  its  attorneys,  a  receiver 
of  the  bank  is  appointed,  such  ap- 
pointment vests  in  the  receiver  the 
title  to  the  mortgage,  free  from  any 
right  of  set-off,  by  the  attorneys,  of 
a  claim  for  their  services  in  such 
action.     And  if,  upon  a  sale  of  the 
mortgaged  premises,  the  proceeds 
come  into  the  hands  of  the  attor- . 
neys,  they  are  received  for  the  re- 
ceiver, and  not  for  the  bank  ;  and 
debts  due  from  the  bank  cannot 
be  interposed  against  the  receiver's 
title  to  such  proceeds.     (Id.) 

6.  Attorneys,  in  whose  hands  a  bond 
and  mortgage  are  placed,  by   a 
bank,  for  collection,  acquire  a  lien 
thereon,  for  any  moneys  due  to 
them  for  services  rendered  to  the 
bank ;  which  lien  will  not  be  de- 
feated by  the  subsequent  appoint- 
ment of  a  receiver  of  the  bank. 
(Id.) 

7.  An  attorney  has  a  lien  upon  all 
deeds  and  papers  in  his  hands  be- 
longing to  his  client ;  and  until  he 
is  paid,  the  court  will  not  order 
them  to  be  given  up.     (Id.) 

8.  Although  most  of  the  cases  in 
which  this  lien  is  recognized  are 
cases  where  the  claim  was  for  costs 
of  that  particular  action  in  which 
the  motion  was  made,  yet  the  rule 
is  equally  well  settled  as  to  any 
claim  which  the  attorney  has,  for 
his  services,  and  attaches  as  well 
to  the  proceeds  of  adjudgment  as 
to  the  papers  on  which  the  judg- 
ment was  founded.    (Id.) 

9.  If  attorneys  transact  business  as 
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brokers,  they  are  entitled  to  com- 
pensation as  such,  but  cannot 
charge  a  counsel  fee  for  conversa- 
tions with  their  employers  about 
the  business,  unless  by  express  con- 
tract. ( Walker  agt.  Am.  Nat.  Sunk. 
49  N.  T.  R,  659.) 


B. 

BANKRUPTCY. 

1.  Consent  will  not  confer  jurisdic- 
tion to  a  court  which  does  not  pos- 
sess it  otherwise.  Hence  proof  by 
creditors,  of  their  claim,  in  pro- 
ceedings in  bankruptcy,  will  not 
give  jurisdiction  to  the  bankrupt 
court,  if  it  does  not  possess  it  al- 
ready ;  nor  will  such  proof  of  the 
claim  conclude  the  creditors  in  an 
action  brought  to  recover  the  debt. 
( The  Ansonia  Brass  and  Copper  Co. 
agt.  The  New  Lamp  Chimney  Co. 
G I  Barb.,  435.)  . 

BANKS  AND  BANKING. 

1.  When  the  maker  and  indorser  of 
a  note  reside  in  New  York,  and 
the  note  is  drawn,  dated  and  pay- 
able here,  the  laws  of  New  York 
must  govern  as  to  the  rate  of  inte- 
rest.    If  it  be  drawn,  "  with  inte- 
rest," the  rate  will  be  seven  per 
cent ;  if  drawn  without  specifying 
interest,  the  same  rate  of  discount 
must  be  legal.     (The  HacketMown 
National  Bank  agt.  fiea,  64  Barb., 
175.) 

2.  And  where  such  a  note  is  dis- 
counted by  a  New  Jersey  bank, 
the  statute  of  New  Jersey,  limit- 
ing the  rate  of  interest  to  six  per 
cent,  does  njt  render  the  note  usu- 
rious and  void,  when  discounted 
at  seven  per  cent.    (Id.) 

3.  A  clause  in  the  charter  of  a  foreign 
bank,  providing  that  such  bank 
shall  not  take  more  "than  the  le- 
gal rate  of  interest  for  the  time  be- 
ing," is  but  a  clause  inserted  for 


greater  security ;  and  does  not  al- 
ter the  legal  rate,  or  make  that  ille- 
gal which  would  otherwise  be  le- 
gal. (Id.) 

4.  No  other  effect  should  be  given  to 
such   a   clause   than   that    which 
would  result  from  the  general  law 
of  the  foreign  State  on  the  subject 
of  usury.    (Id.) 

5.  In  all  transactions  in  which  a  bank 
may  lawfully  engage,  the  cashier 
is  the  managing  agent,  and  speaks 
for  the  corporation.     ( Caklwell  agt. 
The  National  Mohawk  Valley  Bank, 
64  Barb.,  333.) 

6.  Any    verbal    understanding    be- 
tween a  cashier  and  the  directors 
will  not  avail  to  limit  his  authority, 
when  his  acts  are  performed  over 
the  counter  of  the  bank,  and  are  of 
a  public  character,  and  numerous 
and   long  continued.     In   such  a 
case,  it  is  reasonable  to  presume 
that  his  acts  are   in  conformity 
with  the  instructions  of  the  direc- 
tors.   (Id.) 

7.  The  bank  will  also  be  bound  by 
the  acts  of  the  cashier,  if  the  direc- 
tors, either  through  inattention  or 
otherwise,  suffer  the  cashier  to  pur- 
sue a  particular  line  of  conduct  for 
a  considerable  period,  without  ob- 
jection.    (Id.) 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  Where  the  plaintiff  is  shown  to 
be  a  bona  fide  holder  of  the  pro- 
missory note  sued  on,  and  entitled 
to  recover,  it  is  not  error  for  the 
judge  to  refuse  to  submit  the  case 
to  the  jury,  although  the  note  was 
impeached.  (Benedict  agt.  De  Groot, 
ante,  384.) 

2.  Where  a   bank  loans  a  certain 
sum  of  money  to  a  firm  of  brokers 
on  call  upon  collateral  security,  to 
be  repaid  the  same  day,  and  dur- 
ing the  day  such  firm  procures 
another  loan  from  the  plaintiffs  of 
a  certain  sum  upon  collateral  se- 
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curities,  which  are  subsequently 
ascertained  to  be  forgeries,  and  the 
firm  of  brokers  deposit  the  certi- 
fied checks  of  the  plaintiffs  in 
their  bank  and  take  up  their  col- 
lateral securities,  some  of  which 
prove  to  be  forgeries,  and  the  bank 
collects  the  plaintiffs'  checks  in 
the  ordinary  course  of  business, 
for  which  it  gives  the  firm  of  bro- 
kers credit  in  the  usual  way,  the 
bank  is  not  liable  to  the  plaintiffs 
for  the  amount  of  the  loan  they 
made  to  the  firm  of  brokers  on 
presenting  the  forged  collateral 
securities  taken  by  them  and  de- 
manding of  the  bank  the  repay- 
ment of  those  checks.  (Justh  agt. 
National  Bank  of  (lie  Common- 
wealth, ante,  402.) 

3.  The  law  will  protect  a  purchaser 
of  personal  property,  and  espe- 
cially  of   negotiable   paper,   who 
has  acquired  it  for  a  fair  and  valu- 
able consideration,  in  the  usual 
course  of  trade,  and  without  any 
notice  of  any  conflicting  claims  or 
of  suspicious  circumstances  calcu- 
lated to  awaken  inquiry  or  to  put 
him  on  his  guard,  although  the 
property  was  in  fact  obtained  by 
the  vendor  from  the  true  owner 
fraudulently.     (Id.) 

4.  The  act  of  1857  (chapter  416,  laws 
of  1857),  in  relation  to  commercial 
paper,  only  abolishes  grace  upon 
bills  which    are,  V  on  their  face, 
payable  on  a  specified  day,  or  in 
any    number    of  days,    or    sight 
thereof  after  the  date."     It  does 
not  include    bills   payable   upon 
their    face    in    months   or  years. 
(Com,.  Bank  of  Ky.  agt.  Varnum,  49 
N.  Y.  R,  269.) 

5.  A  notary  is  not  presumed  to  be  a 
lawyer  who  is  to  revise  or  reverse 
the  decision  of  his  employer  as  to 
the  character  of  a  bill,  and  as  to 
whether  it  is  entitled  to  days  of 
grace  or  not.     If,  therefore,  a  bill 
is  delivered  to  him  with  directions 
to  make  demand  and  protest  upon 
the  wrong  day,  a  right  of  action 


does  not  arise  against  him  on  ac- 
count of  the  error.     (Id.) 

6.  A    transfer  of  negotiable    bills, 
without  indorsement  by  the  payee, 
confers  no  other  rights  than  those, 
of  the  transferrer.      (Midler  agt. 
Pondir,  6  Lans.,472.) 

7.  An  agreement  of  the  person  to 
whom  bills  of  exchange  have  been 
sent  to  hand  them  over  when  re- 
ceived, is  not   a   present  transfer, 
delivery  or  assignment   of  them. 
CM) 

8.  Without  the  means  of  obtaining 
possession    of   bills  of  exchange, 
one  who  claims  them  as  security 
for  a  loan  by  title  from  the  party 
to  whom    they  were    sent,   and 

.  against  the  sender,  cannot  before 
delivery  be  a  pledgee  of  them. 
(Id.) 

9.  By  a  well  established  rule  of  law, 
the  giving  of  a  promissory  note  is 
prima  facie  evidence  that,   at  the 
date  of  it,  there  was  a  settlement 
of  all  demands  between  the  par- 
ties, and  that  the  note   remained 
as  the  only  claim  existing  between 
the  parties  to  it ;  or,  at  all  events, 
from    the   maker  to    the    payee. 
(Dutclier  agt.  Porter,  63  Barb.,  15.) 

10.  A  bonafide  holder  of  commercial 
paper,  to  which,  as  between  maker 
and  payee,  there  is  a  good  defense, 
is  entitled  to  be  protected  only  to 
the  extent  of  the  value  which  he 
has    paid.    MTJLLIN,    P.    J.,    dis- 
sented.    (Huff  agt.    Wagner,    68 
Barb.,  2} 5.) 

11.  A  note,  valid  in  the  hands  of  the 
holder,  is  property,  which  may  be 
sold  at  any  price.     (Harger  agt. 
Wilson,  63  Barb.,  237.) 

12.  Where  the  maker  has  intention- 
ally issued  a  promissory  note  and 
put   it   in   circulation   as   a  valid 
note,  although  induced  to  do  so 
by  the  fraud  of  the  payee,  and  the 
same  is  purchased  by  a  third  per- 
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son  for  a  valuable  consideration 
and  without  notice,  though  at  a 
discount  greater  than  the  lawful 
interest,  the  latter  may  maintain 
an  action  thereon  as  a  bona  fide 
holder.  (Id.) 

13.  The  bona  fide  holder  of  a  note 
which  has  been  obtained  from  the 
maker  by  fraud  has  no  equity,  as 
against  such  maker,  to  be  protect- 
ed beyond  the  amount  of  the  ad- 
vances he    has  made,  upon    the 
faith  of  the  note.    MULLIN,  P.  J. , 
dissented.    (Id. ) 

14.  The  nature  of  a  call  loan  is  such 
that  the  lender,  when  the  call  is 
made,  is  entitled  to  immediate  pay- 
ment of  the  debt ;  and,  in  default 
of  such  payment,  can  immediately 
proceed  to  realize  on  the  collate- 
rals, and  may  sell  or  collect  them, 
without  further  notice  to  the  debt- 
or.   (Atlantic  National  Bank  agt. 
Franklin,  64  Barb.,  449.) 

15.  In  an  action  upon  a  promissory 
note,  against  the  indorser,  the  jury 
were  instructed  that  "  if  an  indor- 
ser promises  to  pay  a  note,  after  it 
has  become  due,  it  is  a  waiver  of 
the  failure  to  make  that  demand 
and  notice  which  the  law  says  the 
holder  of  the  note  ought  to  make. 
Therefore,  if  you  find  that  the  de- 
fendant promised  to  pay  this  note, 
after  it  became  due,  the  plaintiffs 
are  entitled  to  recover  the  whole 
amount."     Held,  that  this  was  er- 
ror.   The  promise  must  be  made 
after  full  knowledge  of  the  omis- 
sion, to  make  due    presentment. 
(Hunter  agt.  Hook,  64  Barb.'  468.) 

16.  Held,  also,  that  if  the  charge  had 
contained  the  proposition  that  a 
promise  to  pay,  after  maturity,  and 
after  full  knowledge  of  the  failure  to 
make  due  presentation,  was  binding, 
it  would  have  been  unexceptiona- 
ble.   (Id.) 

BOND. 

1.  The  satisfaction  of  a  judgment 
affirmed  in  the  court  of  appeals 


discharges  the  sureties  upon  the 
appeal  bond,  and  entitles  the  ap- 
pellant to  a  return  of  securities 
delivered  as  security  against  lia- 
bility on  the  bond.  (Ooce  agt. 
Lawrence,  6  Lans.,  89.) 


BONDING  TOWNS. 

1.  A  county  judge  has  no  authority 
to  proceed,  under  the  act  of  May 
18,  .1869  (laws  of  1869,  chap.  907), 
to  bond  a  town  in  aid  of  the  con- 
struction of  a  railroad,  except  in 
proceedings  to  aid  a  valid  corpora- 
tion. The  legal  existence  of  the 
corporation,  as  such,  is  a  jurisdic- 
tional  fact.  (The  People  ex  rel. 
Beardsley  agt.  Van  Valkenburgh, 
63  Barb.,  105.) 


2.  The  county  judge  acquires  his  ju- 
risdiction to  make  his  orders,  in 
these  cases,  from  the  statute ;  and 
can  act  only  by  virtue  of  the  au- 
thority so  conferred.     (Id.) 

3.  Tax-payers  of  a  town,  as  such, 
have  no  right  to  an  injunction  to 
restrain  the  issue  of  town  bonds 
by  commissioners   appointed   for 
that  purpose  by  a  county  judge, 
on  the  ground  that  such  issue,  if 
allowed  to  be  made,,  will  probably 
result  in  increasing  the  taxation  of 
the  town  at   some   future    time; 
when  it  is  not  claimed  that  the 
plaintiffs  have  any  interest,  except 
such  as  is  common  to  all  tax-payers 
of  the  town.     (Ayres  agt.   Law- 
rence, 63  Barb.,  454.) 

4.  It  does  not  alter  the  principle  that 
the  action  purports  to  be  com- 
menced in  behalf  of  the  plaintiff 
and  all  other  persons,  standing  in 
a  like  situation,  who  may  desire 
to  avail  themselves  of  it.    (Id.) 

5.  Proceedings  under  the  "  bonding 
acts  "  have  always  been  reviewed 
on  certiorari ;   and  all  objections 
affecting  the  legality  of  the  pro- 
ceedings,  or    the   jurisdiction  of 
the  county  judge,  are  available  on 
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such  review.  Express  •  authority 
for  thus  reviewing  them  is  given 
by  the  act  of  1871.  (Laws  0/1871, 
chap.  925,  §  4.)  Per  TALCOTT,  J. 
(Id.) 

BROKER. 

1.  A  party  having  employed  a  broker 
to  sell  real  estate,  may,  notwith- 
standing, negotiate  himself  ;  and  if 
he  does  so  without  any  agency  of 
the  broker,  he  is  not  liable  to  the 
latter  for  a  commission.  To  en- 
title the  broker  to  his  commission, 
he  must  be  an  efficient  agent  in 
or  the  procuring  cause  of  the  con- 
tract. (McClave  agt.  Paine,  49  N. 
T.  B.,  561.) 


C. 

CARRIERS. 

1.  The  rule  is  now  well  settled  that 
a  common  carrier  may  limit  his 
common-law  liability,  in  certain 
particulars,  and,  to  a  certain  extent, 
by  express  contract  with  the  owner 
or  shipper  of  goods.    ( Westcott  agt: 
Fargo,  63  Barb.,  849.) 

2.  But  carriers  cannot  limit  their  lia- 
bility   by    a    mere    notice,    even 
though  the  notice  is  brought  to 
the  knowledge  of  the  person  whose 
property  they  carry.    It  must  be 
by  express  contract.     (Id.) 

3.  In  cases  where  a  receipt  has  been 
given  by  a  carrier  for  the  goods, 
containing  a  clause  limiting  and 
restricting  his  liability,  it  has  gene- 
rally, if  not  uniformly,  been  held 
that  whether  such  receipt  was  to 
be  regarded  as  a  contract,  depend- 
ed upon  the  question  whether  the 
owner  of  the  goods,  in  taking  the 
receipt,  knew  its  contents,  or  was 
to  be  presumed  to  know  them. 
(Id.) 

4.  If  he  knew,  or  was  presumed  to 
have  known,  from  the  nature  of 
the  transaction,  the  law  infers  his 


assent,  and  makes  it  the  contract 
between  the  parties.  Otherwise 
there  is  no  meeting  of  minds,  and 
no  express  contract.  (Id.) 

5.  A  notice,  at  the  head  of  a  receipt 
given  by  an  express  company,  for 
freight,  stating  that  shippers  must 
have  the  value  of  their  packages 
inserted  in  such  receipt,  otherwise 
the  company  will  not  be  responsi- 
ble for  an  amount  over  fifty  dollars, 
is  insufficient  to  constitute  a  con- 
tract, where  it  is  not  proven  to 
have  been  brought  to  the  know- 
ledge of  the  shipper.    (Fibel  agt. 
Livingston,  64  Barb.,  179.) 

6.  It  is  well  settled,  in  this  state,  that 
it  is  lawful  for  common  carriers  to 
limit,  by  contract  with  their  ship- 
pers, the  extent  of  their  liability 
for  loss  or  damage,  on  the  articles 
conveyed.    (Id.) 


CASES  COMMENTED  ON,  DIS- 
TINGUISHED OR  DISAP- 
PROVED. 

1.  The  cases  of  The  Farmers'  Loan 
and  Trust  Co.  agt.  Maltby  (8  Paige, 
361),   and  Doyle  agt.  The  Peerless 
Petroleum  Co.  (44  Barb.,  239),  com- 
mented on,  and  distinguished  from 
the  present.    (Teft  agt.    Munson, 
63  Barb.,  31.) 

2.  The  statement  in  Lyon  agt.  Chase 
(51  Barb.,  14),  that  a  release  of  rent 
need  not  be  by  deed,  but  that  there 
may  be  a  presumption  of  payment, 
arising  from  lapse  of  time,  disap- 
proved.   (Lyon  agt.  Adde,  63  Barb., 
89.) 

3.  The  case  of  The  Atlantic  Dock  Go. 
agt.    Libby  (45  N.    T.,  499)  com- 
mented   on    and    distinguished. 
(Burke  agt.  Candee,  63  Barb. ,  552.) 

4.  The  cases  of  "Ryan  agt.  Doyle  (40 
How.,  215),  and  Bailey  agt.  Stone 
(41  id.,  346),  commented  on  and 
distinguished.     (Lultgor  agt.  Wal- 
ters, 64  Barb.,  417.) 
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5.  The  cases  of  Smith  agt.  Niver  (2 
Barb.,  180),  narrower  agt.  Heath 
(19  id.,  331),  and  Smith  agt.  Devlin 
(33  N.  Y.,  363),  commented  on  and 
distinguished.    (  Wilson  agt.  Lester, 
04  AM*.,  431.) 

6.  The  decisions  in  Bornsdorff  agt. 
Lord  (41  lfw&.  ,  211)  and  Roach  agt. 
Lafarge  (43  id.,  016),  held  to  be  er- 
roncc  >us,  and  declared  to  have  been 
in  effect  overruled  by  the  court  of 
appeals,  in  Medbury  agt.  Swan  (40 
N.  Y.  ,  200).    (Beach  agt.  Reynolds, 
64  Barb.,  506.) 

Cochrane  agt.  Dimmore  (court  of 
appeals,  unreported),  considered 
and  distinguished.  (Westcott  agt. 
Fargo,  6  Lam.,  319.) 

Corning  agt.  Southland  (3  ZftK.,  352), 
explained  and  approved.  (McKin- 
ley  agt.  Tucker,  0  Lam.,  214.) 


McKinley  agt.  Twcfor  (59  Uarft.,  93), 
overruled.  (McKinleg  agt.  Tucker, 
6  Zcwts.,  214.) 

Delamater  agt.  77*0  People  (5  Lans., 
332),  approved  and  folio  wed.  (New- 
man agt.  7V*e  People,  6  Lans.,  460.) 

McNeil  agt.  Tenth  National  Bank  (46 
JT.  F.,  325),  followed.  (Jfwraagt. 
Miller,  6  Lans.,  396.) 

People  ex  rel.  DHcJieragt.  St.  Stephen's 
Church  (3  Lans.,  434),  reversed. 
(&im0  case  0/1  appeal,  6  2/a»8.,173.,) 

People  agt.  Assessors  of  Brooklyn  (39 
JT.  F.,  81),  explained.  (People  agt. 
Assessors  of  Mechanicville,  6  Lans.  , 
105.) 


t.  J0ne8  (14  Barb.,  193), 
approved  and  followed.  (Mowers 
agt.  Fetters,  6  iems.,  112.) 

Harris  agt.  Prink  et  al.  (2  Lans.,  35), 
reversed.  (Harris  agt.  Frinketal., 
49  JT.  F.  A,  24.) 

Stephens  agt:  Santee  (51  £«?•&.,  532), 
reversed.  (Stephens  agt.  Santee, 
49  JT.  F.  A,  85.) 


agt.  Jt/^tr  (1  JBoW.,  333;  19 
IV.,  299),  questioned.  (Malloney 
agt.  jEfora?i,  49  JT.  F.  /£,  120.) 

Manhattan  Co.  agt.  Evertsen  (6  Paige, 
457),  explained.  (Malloney  agt.  Ho- 
ran,  49  J/".  F.  12.,  119.) 


Cte  (18  JT.  F,  179),  ex- 
plained. (People  agt.  Bennett,  49 
JT.  F.  £.,  142.) 

Zte  agt.  Backenatose  (12  TFimd  ,  542), 
questioned.  (Marine  Bank  of  Ch  i- 
cago  agt.  Fa«  Brunt,  49  JV!  F.  ^.. 
16.) 

Kinney  agt.  Kiernan  et  al.  (2  Lans.  , 
492),  reversed.  (Kinney  agt,  .Kur- 
naw,  49  JV;  F.  12.,  164.) 

J/bms  agt.  Rexford  (18  JT.  F,  552), 
explained.  (Kinney  agt.  Kiernan, 
49  JT.  F.  1?.,  169.) 

Phillips  agt.  Rens:  and  8.  R.  R.  Co. 
(37  #ar6M  642),  reversed.  (Phillips 
agt.  Ite/is.  awd  5.  1?.  1?.  GTo.  ,  49 
JVi  F.  U.,  177.) 


Whittaker  agt.  J^m.  U.  1?.  (7o. 
cow.  ^feas,  1870),  explained. 
(Phillips  agt.  lfc?J3.  and  /S.  U.  li. 
Co.,WN.  Y.R.,  181.) 


Thompson  agt  Ifa/yo  (58  jf?a?'5.,  G75  ; 
44  How.  Pr.,  170),  reversed. 
(Thompson  agt.  Fargo,  49  N.  F. 
1?.,  188.) 


agt.  Hewitt  (2  Park.  Or.,  20), 
questioned.  (Kowing  agt.  Manly  et 
al.,  49  .ZV:  F.  1?.,  203.) 

Penn,  Jr.,  agt.  Ur/Jf.  and  E.  R.  R.  Co. 
(3  Lans.  ,  443),  reversed.  (Penn,  Jr., 
agt.  ^jf.  a?id  E.  R.  R.  Co.,  49 
29.  F.  12.,  204.) 


»  agt.  Russell  (42  JT.  F,  231),  ex- 
plained. (Scofield  agt.  Whitelegge, 
49  JV:  F.  S.r  262.) 

Commercial  Bank  of  Ky.  agt.  Varnum 
(3  ians.,86),  reversed.  (Commer- 
cial Bank  of  Ky.  agt.  Varnum,  49 
J/.  F.  R.,  269.) 


NEW  YORK  PRACTICE  REPORTS. 


529 


Digest. 


Weaver  agt.  Harden  (3  Lans.  ,  338),  re- 
versed. (Weaver  agt.  Harden,  49 
N.  Y.  R,  286.) 

Jones  agt.  N.  and  N.  T.  Tr.  Co.  (50 
Barb.,  193),  criticised  and  limited. 
(McCormick  agt.  Perm.  Cent.  R.  R. 
Co.,  49  N.  Y.  R.,  309.) 

Hubbell  agt.  Von  Schoening  (58  Barb., 
498),  reversed.  (Hubbell  agt.  Schoen- 
ing, WN.  T.  £.,326.) 


Railroad  Co.  agt.  Howard  (7 
392),  explained.  (  Fo.se  agt.  Cowdrey 
et  at.,  49  .2V.  7".  £.,  341.) 

ParwA  agt.  Gbfcfen.  (35  N.  Y.,  462), 
explained.  (  WestfaU  agt.  -Preston 
et  al,  43  JV.  F.  £.,  655.) 

Learned  agt.  £m#7i  (44  JV.  F.,  618), 
explained.  (Peters  et  al.  agt.  -Deta- 
pJtfzwtf  e<  a?.,  49  ,2V.  F.  £.,  367.) 


Allerton  agt.  Belden  (3  Zan*.,  492), 
reversed.  (Allerton  agt.  Belden,  49 
jV.  F.  £.,  373.) 

Saunders  agt.  .Bacon,  (8  <7.  £..  485), 
and  Tappan  agt.  .£%  (15  Wewd!., 
362),  explained  and  distinguished. 
(Benedict  et  al.  agt.  Cowden,  49  .2V. 
F.  £.,  404.) 


N.  Y.  C.  R.  R.  Co.  (35  N. 
F.,210),  explained.  (  Webb  agt.  R.  W. 
and  0.  R.  R.  Co.,  49  N.  Y.  R.,  427.) 

Babcock  agt.  £.  &  erod!  M.  8.  R.  R.  Co. 
(VdHow.Pr.,  317),  reversed.  (£a&- 
wc&  agt.  L.  8.  and  M.  8.  R.  R.  Co.  , 
49  N.  Y.  R.,  491.) 

Wright  agt.  N.  Y.  C.  R.  R.  Co.  (25 
N.  F.,562),  limited  and  explained. 
(Laning  agt.  N.  Y.  C.  R.  R.  Co., 
49  N.  Y.  £.,530.) 

Clapp  agt.  Wilson  (5  Denio,  288),  criti- 
cised. (Romertze  agt.  East  River 
Nat.  Bank,  49  N.  Y.  R.,  580.) 

People  agt.  Nearing  (27  .2V.  F,  306), 
questioned.  (People  ex  rel.  Williams 
et  al.  agt.  Haines  et  al.,  49  .ZV.  F. 
£.,593.) 

VOL.  XLV  67 


CERTIORAR1. 

1.  Where,  after  a  return  is  made  to 
a  writ  of  common-laio  certiorari, 
the  court  is  satisfied  upon  a  hear- 
ing that  the  writ   was  improvi- 
dently  issued,  or  that  justice  and 
equity,  or  a  regard  to  considera- 
tions of  public   policy  or  public 
inconvenience,  require  such  a  de- 
cision in  respect  to  it,  they  will 
dismiss  the  writ  without  passing 
upon  the  merits  upon  the  particu- 
lar questions  raised  or  designed  to 
be  raised  by  it  for  review.   (People 
agt.  Common  Council  of  Utica,  ante, 
289.) 

2.  This  rule   applied   in  this   case, 
where  the  writ  was  issued  with  a 
view  to  review  and  set  aside  the 
proceedings  of  the  common  coun- 
cil of  the  city  of  Utica  for  alleged 
irregularities  in  regulating,  grad- 
ing and  paving  a  portion  of  Gene- 
see  street,  in  that  city,  which  pro- 
ceedings had  been  commenced  and 
carried  on  for  nearly  two  years 
prior  to  the  issuing  of  the  writ, 
and  most  of  the  assessments  there- 
for, other  than  the  relator's,  who 
were  property-owners  thereon,  had 
been  laid  and  collected.     (Id.) 


CHECKS. 

1.  The  defendant  certified  a  check 
drawn  upon  it  as  being  good.    The 
plaintiff  took  the  check  in  the  or- 
dinary course  of  business,  for  va- 
lue, and  in  good  faith;  and  the 
check  turned  out  to  be  a  forgery. 
Held,  that  it  could  not  be  question- 
ed that  the  bank  was  liable  to 
make  good  its  certificate,  by  pay- 
ing the  check.     (Hagen  agt.  The 
Bowery  National  Bank,  64  Barb.. 
197.) 

2.  The  principle  on  which  this  lia- 
bility rests  is,  that  since  somebody- 
must  be  a  loser  by  the  deceit,  it  is 
more  reasonable  that  he  who  con- 
fides in  the  deceiver  should  be  a 
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loser,  than  a  stranger ;  and  has  be- 
come an  established  rule  of  law,  in 
such  cases.  (Id.) 

3.  An  advertisement  of  the  forgery 
of  a  check,  if  not  brought  home 
to  the  holder,  can  have  no  effect 
whatever  upon  his  right  to  recov- 
er thereon.  (Id.) 


CLAIM   AND   DELIVERY  OF 
PERSONAL  PROPERTY. 

1.  The  chapter  of  the  Code  entitled 
"  Claim  and  Delivery  of  Personal 
Property  "  (chap.  2,  title  7,  §§  206 
to  217,  inclusive),  was  intended  to 
supply  the  provisional  relief  there- 
tofore obtained  in  the  action  of 
replevin.    It  does  not  change  the 
requisites  to  maintain  the  action. 
(Scofield  agt.  Whitelegge,  49  N.  Y.  R., 
259.) 

2.  The  complaint  must  show  a  right 
of  property  and  of  possession  in 
plaintiff.    An  allegation  of  wrong- 
ful   detention    is    not    sufficient. 
The  latter  is  a  conclusion  of  law ; 
the  former,  the  facts  upon  which 
it  is  based.    The  facts   must  be 
pleaded,  and   without   them   the 
conclusion  of  law  is  an  immaterial 
statement.    (Id.) 

3.  An  omission  to  allege  these  facts 
in  the  complaint  is  not  cured  by 
an  averment  in  the  answer,  deny- 
ing  ownership   in    the   plaintiff. 
Where  the  plaintiff's  case  depends 
upon  a  wrongful  detention  with- 
out a  wrongful  taking,  an  aver- 
ment in   the   complaint  of  a  de- 
mand and  refusal  is  necessary.  (Id.) 


COMMISSIONERS  OF  APPEALS. 

1.  A  commissioner  of  appeals  is  not 
a  judge  of  the  court  of  appeals, 
and  is  not  prohibited  by  section  21 
of  article  6  of  the  State  constitu- 
tion from  acting  as  referee.  (Settle 
agt.  Van  Evrea,  49  N.  Y.  R,  280.) 


COMMON  CARRIER. 

1.  Where  a  package  contains  money 
or  coin,  and  its  external  appear- 
ance is  in  harmony  with  its  con- 
tents, and,  in  connection  with  the 
size  and  weight  of  the  package, 
indicates  clearly  that  it  is  not  one 
containing  ord'nary  merchandise, 
and  there  is  no  claim  that  any  ver- 
bal misstatement  has  been  made 
by  any  one,  or  to  any  one,  as  to  its 
contents,  on  its  delivery  to  an  ex- 
press company  or  common  carrier 
for  transportation,  the  rule  is  that 
the  consignor  is  not  bound  to  vol- 
unteer any  information  to  the  car- 
rier, or  make  any  statement  what- 
ever as  toils  contents,  unless  he  is 
asked  by  the   carrier.      (Gorham 
Manufg  Co.  agt.  Fargo,  ante,  90.) 

2.  The  carrier  is  bound  to  make  the 
inquiry  as  to  the  value  of  the  box 
or  package  delivered  to  him,  and 
the  owner  must  answer    at    his 
peril;  and  if  such  inquiries  are 
not  made,  and  it  is  received  for 
such  price  for  transportation  as  is 
asked  with  reference  to  its  bulk, 
weight  or  external  appearance,  the 
carrier  is  responsible  for  the  loss, 
whatever  may  be  its  value.     (Id.) 


COMPLAINT. 

1.  An  action  by  a  tax-payer  of  a 
town  to  perpetually  enjoin  and 
restrain  commissioners  from  issu- 
ing the  bonds  of  the  town,  for  the 
purpose  of  aiding  in  the  construc- 
tion of  a  railroad,  cannot  be  main- 
tained where  the  allegations  of  the 
complaint  do  not  show  that  the 
alleged  commissioners  are  officers 
of  the  town  having  any  authority 
by  legal  appointment  or  color  of 
appointment  to  act  as  commission- 
ers for  the  purpose  of  bonding  the 
town.    (Pierce  agt.  Wright,  ante,  1.) 

2.  The  only  fact  stated  on  the  sub- 
ject being  that  they  either  are  or 
claim  to  be  commissioners,  with 
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an  allegation  of  ignorance  as  to 
the  truth  of  the  claim.  This  is  to 
be  construed  most  strongly  against 
the  pleader,  and  it  amounts  to 
this:  That  here  are  certain  per- 
sons who  say  they  are  commis- 
sioners of  the  town,  but  whether 
they  are  so  or  not  we  neither  affirm 
nor  deny.  (Id.) 

3.  An  attempt  or  threat  b>  an  indivi- 
dual or  individuals  to  do  an  act 
which,  when  done,  would  be  a 
nullity,  neither  binding  upon  nor 
injurious  to  any  one,  according  to 
the  allegations  of  fact  in  a  com- 
plaint, or,  for  aught  appears  there 
lays  no  foundation  whatever  for 
an  action  to  restrain  the  commis- 
sion of  such  act.    (Id.) 

4.  Where  the  complaint  alleges  and 
charges  that  some  of  the  persons 
signing   the  consents  filed  in  the 
town  clerk's  office  were  not  tax- 
payers of  the  town,  and  did  not 
even  own  the  property  assessed  to 
them,  and  that  the  owners  had 
never  given  their  consents,  &c., — 
Held,  that  these  and  similar  allega- 
tions of  insufficiency  raise  the  ques- 
tion whether  every  or  any  indivi- 
dual tax-payer  in  the  town  may 
challenge  and  assail  the  facts  as 
they    appear   upon    the    record, 
wrhich  the  statute  makes  evidence, 
by  action  in  this  collateral  way. 
(Id.) 

5.  A  complaint  which  seeks  to  re- 
cover money  collected  by  a  public 
officer  with  interest  does  not  there- 
by contain  two  causes  of  action, 
upon  one  of  which,  the  claim  for 
interest,  the  defendant  cannot  be 
arrested.    (People  agt.  Clark,  ante, 
12.) 

6.  Where  it  is  alleged  in  the  com- 
plaint that  one  of  the  defendants, 
a  railroad  company,  issued  certain 
bonds  for  the  sum  of  $1,000  each, 
with  interest  coupons    attached, 
and  default  having  been  made  in 
not  paying  the  coupons  according 
to  the  condition  of  said  bonds,  by 
reason  of  which  the  bonds  had  be- 


come due  and  payable;  and  that 
the  plaintiff  owns  a  certain  num- 
ber of  said  bonds  and  coupons 
which  have  long  since  become  due 
and  payable,  shows  an  existing 
obligation  to  pay  money,  a  default 
in  its  payment  and  a  right  of  ac- 
tion for  its  recovery.  (Bangs  agt. 
Blue  Ridge  M.  R  Co.,  ante,  169.) 

7.  And  where  it  was  alleged  in  the 
complaint  that  P.,  one.  of  the  indi- 
vidual defendants,  by  his  written 
agreement,  promised  to  pay  the 
debts   of    the   said   company,   in 
which   plaintiffs'   claim    was    in- 
cluded,  such  promise  inured  to 
the  benefit  of  the  creditors.     (Id.) 

8.  The  promise  of  P.  to  pay  the 
debts  of  the  company,   taken  in 
connection  with  the  allegation  that 
he    (with    the   other   defendants) 
fraudulently    conspired    to,    and 
did,  misappropriate  the  funds  that 
were  specifically  charged  with  the 
payment  thereof,   raises    such   a 
presumption   of   liability  on   his 
part  as  to  justify  the  court  in  put- 
ting him  to  his  defense,  and  estab- 
lishes the  plaintiff's  claims  to  an 
equitable  relief.     Joint  demurrer 
to  complaint  overruled.    (Id.) 

9.  Where  the  defendant  is  in  default 
by  not  demurring  or  answering, 
the  plaintiff's  application  for  the 
relief  demanded  in  his  complaint 
may  be  denied  notwithstanding. 
In  an  equity  action,  although  no 
demurrer  or  answer  is  interposed, 
the  plaintiff  is  not  entitled  to  the 
judgment  asked  for  in  his  com- 
plaint as  a  matter  of  course.  (Pum- 
petty  agt.  Village  of  Owego    ante, 
219.) 

10.  By  the  default  the  defendant's 
right  was  not  waived  to  appear 
and  object  to  the  jurisdiction  of 
the  court,  and  that  the  complaint 
did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.     The 
Code  expressly  reserves  the  right 
to  a  defendant,  though  the  objec- 
tion be  not  taken  either  by  de- 
murrer or  answer.    (Id.) 
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11.  Under  a  general  or  specific  de- 
nial of  any  part  of  the  complaint 
which  the  plaintiff  is  required  to 
prove  to  maintain  his  action,  the 
defendant,  upon  principle  and  au- 
thority, is  at  all  times  at  liberty  to 
prove  anything  tending  to  show 
that  plaintiff's  allegation  is  untrue. 
(Schaus  agt.  Manhattan  Gas-light 
Co.,  ante,  481.) 

12.  Where  a  complaint  does  not  allege 
that  an  execution,  issued  upon  a 
judgment,   was    directed    to    the 
sheriff  of  the   county  where  the 
judgment  debtor  then  resided,  the 
complaint  is  not  aided  by  an  aver- 
ment that  such  execution  was  re- 
turned   nulla   bona.     (Payne  agt. 
Sheldon,  63  Barb.,  169.) 


CONSIDERATION. 

1.  While  in  deeds  and  other  instru- 
ments a  party  may,  for  certain 
purposes,  prove  the  consideration 
to  have  been  different  from  that 
expressed,   such  evidence  is  not 
admissible  to  contradict  an  agree- 
ment or  covenant  to  pay  a  certain 
sum.    (Delamater  agt.  Bush,  ante, 
382.) 

2.  The  principle  that  previous  oral 
negotiations   are  merged   in    the 
writing  is  also  a  reason  why  such 
proof  should  not  be  admitted  in 
the  absence  of  fraud  or  mistake. 
(Id.) 

3.  Where,  in  an  action  upon  a  writ- 
ten agreement,  the  oral  evidence 
disclosed  that  the  parties  to  the 
action,  between  themselves,  fixed 
$450  as  the  sum  to  be  paid  by  the 
defendants    as   rent    for  a  stone 
quarry  entirely  for  the  purpose  of 
obtaining  from  another  person  a 
portion  of  that  sum,  when  as  be- 
tween themselves   $250   was    all 
that  was  to  be  paid  by  the  defend- 
ant,— Held,  that  if  this  was  true,  it 
was  a  fraud  which  a  party  was  not 
allowed  to  set  up  as  a  defense. 
(Id.) 


CONSTABLE. 

1.  A  constable  has  such  an  interest  in 
property  upon  which  he  has  levied, 
by  virtue  of  executions,  as  will 
enable  him  to  maintain  an  action 
to   recover  the  possession  thereof 
from  one  who  has  purchased  the 
same  of  the  defendant  in  the  exe- 
cutions, after  levy  (Rue  agt.  Perry, 
63  Barb.,  40.) 

2.  Persons  summoned  to  attend  a  cir- 
cuit court,  or  court  of  oyer  and  ter- 
miner,  as  marshals  or  constables, 
under  the  provisions  of  the  Revis- 
ed Statutes  (2  E.  S.,  300,  §§  83,  84, 
Edm.  ed. ),  are,  pro  hac  nice,  consta- 
bles for  the  purpose  for  which  they 
are  called,  and  are  so  constituted 
by  virtue  of  the  statute  and  the 
power  conferred  upon  the  sheriff 
to  summon  them.    To  entitle  them 
to  their  fees,  it  is  enough  that  they 
are  summoned  and  attending,  rea- 
dy to  perform  their  duties  as  con- 
stables.   (The  People  ex  rel.  Curry 
agt.  Green,  64  Barb.,  493.) 


CONSTITUTIONAL  LAW. 

1.  The  act  recently  passed  by  the 
legislature  of  1873,  called  "The 
habitual  criminal  act,"  is  not  un- 
constitutional,   as    violating    that 
provision  of  article  1  of  the  con- 
stitution    which      declares    that 
"  trial  by  jury,  in  all  cases  in  which 
it  has  heretofore  been  used,  shall 
remain  inviolate  forever."    (People 
agt.  McCarthy,  ante,  97.) 

2.  Nor  does  the  act  violate  that  pro- 
vision of  the  constitution  which 
declares  that  "  no  .person  shall  be 
subject  to  be  twice  put  in  jeopardy 
for  the  same  offense,"  but  is  valid 
so  far  as  any  constitutional  objec- 
tion is  concerned.    (Id.) 

3.  Construction  of  the  act,  and  the 
duty  of  officers  to  make  arrests 
under  it,  stated.     (Id.) 

4.  The  act  contains  the  following 
clause:  "And  that  he  or  she  has 
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at  some  time,  been  convicted  of 
any  of  the  crimes  herein  named." 
In  the  case  of  the  defendant  War- 
ner, there  was  an  absence  of  any 
evidence  that  he  had  ever  been 
convicted  of  any  crime,  as  re- 
quired by  the  act,  and  he  was 
therefore  discharged.  (Id.) 

5.  This  does  not  require  a  rehearing 
of  the  case  by  the  court  of  review, 
but   only  of  the  evidence.      The 
whole   of  the   evidence  and   the 
proceedings  may  be  brought  up 
(as  in  this  case)  by  certiorari,  and 
the  rehearing  had  upon  the  record. 
(Id.) 

6.  Tinder  the  district  court  act  (Laws 
of  1857)  the  common  council  of 
the  city  of  New  York  had  au- 
thority "to  adopt  the  resolution  in 
March,    1870,    in    pursuance     of 
which  the  plaintiff  was  appointed 
janitor  of  the  sixth  district  court 
of  said  city,  at  an  annual  salary  of 
$1,500.   (Sullivan  agt.  Mayor,  <&c., 
N.  Y.,  ante,  152.) 

7.  "  An  -act  to  make  provision  for 
the  government  of  the  city  of  New 
York,"  passed  in  1869,  ordinarily 
called  the  city  tax  levy,  contains 
a  provision  in   terms  (§  11)  pro- 
hibiting the   common  council  or 
any  head  of  department  of  the 
city  of  New  York  from  creating 
any  new  office  or  department,  or 
increasing  the  salary  of  those  in 
office,  except  as  provided  by  acts 
of  the  legislature.    (Id.) 

8.  Assuming  that  the  position    of 
janitor  can  fairly  be  called  an  offi- 
cer within  the  sense  of  this  prohi- 
bition, and  also  that  said  prohibi- 
tion was  not  limited  in  its  operation 
to  the  year  1869,  then  the  question 
arises,  is  the  same  unconstitutional 
and  void  ?    Held,  that  it  is  uncon- 
stitutional, 1st.    Because  being  a 
local  law,  it  must  be  deemed  to  be 
another  and  different  subject  from 
that  embraced  in  the  general  pro- 
visions of  the  act.    2d.  Because  its 
object  or  subject  is  not  expressed 
in  the  title  of  the  act.    (Id.) 


9.  The  forcible  examination  (under 
an  order  of  the  coroner)  of  a  fe- 
male prisoner  by  physicians,  for 
the  purpose  of  obtaining  evidence 
that  she  had  been  pregnant  and 
had    been    delivered    of  a  child 
within   two  or  three  weeks  pre- 
vious, was  in  violation  of  the  con- 
stitution, which  declares  that  "  no 
person  shall  be  compelled,  in  any 
criminal   case,    to    be    a  witness 
against     himself."     (People     agt. 
McCoy,  ante,  216.) 

10.  There  is  no   allegation   in  this 
complaint  bringing  the  case  within 
any  acknowledged  head  of  equity 
jurisdiction.     The  charge  that  the 
corporation  intend  to  proceed,  and 
will  proceed  unless  restrained,  not 
only  to  collect  the  tax  in  question, 
but  from  time  to  time  to  assess 
and  tax  the  plaintiff's  property  for 
similar  purposes,  amounts  to  no- 
thing in  that  direction.   (Pumpelly 
agt.  Village  of  Owego,  ante,  219.) 

11.  Where  the  defendant  is  in  default 
by  not  demurring  or  answering, 
the  plaintiff's  application  for  the 
relief  demanded  in  his  complaint 
may  be  denied  notwithstanding. 
In  an  equity  action,  although  no 
demurrer  or  answer  is  interposed, 
the  plaintiff  is  not  entitled  to  the 
judgment  asked  for  in  his  com- 
plaint as  a  matter  of  course.    (Id.) 

CONTEMPT. 

1.  A  justice  of  the  peace,  holding  a 
court  of  special  sessions,  has  juris- 
diction and  authority  to  punish  a 
person  as  for  a  criminal  contempt  of 
such  court,  for  willfully  and  con- 
temptuously refusing  to  be  sworn 
as  a  witness  by  or  before  such 
court,  or  by  or  before  such  jus- 
tice, while  holding  such  court  as  a 
justice  of  the  peace,  he  having 
been  duly  subpoenaed  as  a  witness. 
(Bowen  agt.  Hunter,  ante,  193.) 

CORPORATIONS. 

1.  Although  courts,  in  some  cases, 
have  held  corporations  to  be  per- 
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sons,  inhabitants  and  residents,  yet 
this  has  been  by  construction,  and 
for  special  purposes;  such  as  to 
create  an  equality  -of  liability  to 
taxation,  and  to  confer  power  to 
bring  or  institute  actions,  the  same 
as  citizens.  And,  for  general  pur- 
poses, and  for  other  special  pur- 
poses, they  are  held  not  to  be  resi- 
dents. Per  POTTER,  J.  (The  Peo- 
ple agt.  Schoonmaker,  63  Barb.,  44.) 

2.  The  word   "  resident,"  occurring 
in  the  constitution  or  in  a  statute, 
ordinarily  means  an  individual — a 
citizen — and  does  not  mean  a  cor- 
poration.   (Id.) 

3.  Upon  the  death  of  a  stockholder 
in  a  corporation,  intestate,  and  the 
appointment  of  administrators  of 
his  estate,  and  their  acceptance  of 
the  trust,  such  administrators  be- 
come, by  operation  of  law,  vested 
with  the   legal  title  to  the  stock, 
and,  consequently,  stockholders  of 
the  company,  representing  the  es- 
tate of  their  intestate.     (Matter  of 
the  North  Shore  Staten  Island  Fer- 
ry Co.,  63  Barb.,  556.) 

4.  As  such,  they  have  all  the  rights 
appertaining  to  the  ownership  of 
the  stock;  one  of  which  is  the 
right  of  voting  at  elections  of  di- 
rectors of  the  company.    (Id.) 

5.  As  a  rule,  the  purchaser  or  as- 
signee of  shares  of  the    capital 
stock  in  a  corporation  acquires  no 
other  or  better  title  than  the  seller 
or  assignor  has,  and  takes  it  subject 
to  the  legal  and  equitable  rights  of 
third  persons.    ( Weaver  agt.  Bar- 
den,  49  N.  Y.  #.,286.) 


COSTS. 

1.  Where  the  court  of  appeals  af- 
firms an  order  of  the  supreme 
court  reversing  a  judgment  entered 
upon  the  report  of  a  referee  and 
granting  a  new  trial,  and  renders 
judgment  absolute  for  the  defend- 
ants with  costs,  the  awarding  of 


costs  by  that  court  entuies  the  de- 
fendants to  costs  from  the  com- 
mencement of  the  action,  notwith- 
standing the  costs  were  in  the 
discretion  of  the  court  or  referee 
below,  and  none  were  allowed  to 
the  plaintiff  on  recovering  judg- 
ment. ( Von  Ketter  agt.  Schultiny^ 
ante,  139.) 

2.  In  an  action  intended  to  be  for 
fraud,  and  the  summons  is  for 
relief,  the  plaintiff,  by  his  complaint 
on  a  promissory  note  only,  is  enti- 
tled to  the  same  costs  only  as  if  he 
had  properly  commenced  his  ac- 
tion by  summons  for  money  where 
thfe    defendant    fails    to    answer. 
(Young  agt.  Allyn,  ante,  442.) 

3.  Readjustment  of  costs  ordered  for 
reasons  contained  in  fourteen  dif- 
ferent statements,   which  contain 
the  only  proper  syllabus  to  the 
case,  as  any  abbreviation  of  them 
would  not  present  all  the  points 
decided.     (Agricultural  Ins.    Co. 
agt.  Bean,  ante,  444.) 

4.  The  supreme  court  possesses  no 
power  to  award  costs  in  an  action 
pending,  at  the  time,  in  a  county 
court.     Nor  has  a  county  court  or 
county  clerk  the  power  to  order 
costs    accruing    in    the    supreme 
court  to  be  added  to  a  judgment 
rendered    by  the    county   court. 
(Uumiston  agt.  Ballard,  63  Barb., 
9.) 

5.  In  an  action  to  which  the  people 
are  a  party,  costs  are  not  in  the 
discretion  of  the  court.    (The  Peo- 
ple ex  rel.  Farman  agt.   Clute,  63 
Barb.,  356.) 

6.  In  an  action  brought  for  the  pur- 
pose of  having  certain  deeds  of 
lands  worth  $30,000  declared  to  be 
mortgages,  and  that  the  defendant 
held  the  title  as  trustee,  the  referee 
found  against  the  plaintiffs,  and 
reported  that  the  deeds  were  abso- 
lute and  vested  the  fee  in  the  de- 
fendant, free  of  any  trust  or  con- 
dition.    On  a  motion  by  the  de- 
fendant for  an  additional  allow- 
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ance, — Held,  1.  That  the  case  came 
within  the  provisions  of  section 
309  of  the  Code,  as  it  now  stands 
amended.  2.  That  the  basis  of 
estimate  was  the  value  of  the  pro- 
perty directly  affected  by  the  judg- 
ment;  that  being  the  "subject- 
matter  involved."  (Burke  agt. 
Candee,  63  Barb.,  552.) 

7.  An  additional  allowance  is  made 
by  way  of  an  indemnity  to  the 
party  succeeding  in  the  litigation. 
(Id.) 

8.  The  court  must  fix  the  amount  to 
be  allowed.     Subject  to  the  limita- 
tion in  the  statute,  that  the  maxi- 
mum shall  not  exceed  five  per  cent 
"  on  the  amouot  of  the  recovery 
or    claim    or    subject-matter    in- 
volved,"   the    sum    will    depend 
upon  the  proper  deductions  from 
the  proofs  submitted  as  to  the  in- 
demnity needed  for  actual  expenses 
in  the  action,  necessarily  or  rea- 
sonably incurred  beyond  the  taxa- 
ble costs  allowed  by  statute  to  the 
prevailing  party.    (Id.) 

9.  Where  the  value  of  the  property 
sought  to  be  affected  by  the  judg- 
ment was  $30,000,  and  the  law  of 
trusts  and  trustees  was  involved  in 
and  considered  in  connection  with 
the  evideuee  at  the  hearing  and 
upon  the  argument  of  the  cause ; 
the  trial  before  the  referee  contin- 
ued thirty  days;   a  large  number 
of  witnesses  were  examined,  and 
numerous  pieces  of  documentary 
evidence  and  private  writings  were 
produced  and  examined ;  and,  be- 
sides the  time  so  occupied  before 
the  referee,  the  counsel  spent  about 
the  same  number  of  days  in  pre- 
paring the  cause  for  trial ;  and  the 
fees  of  the  referee  were  $875. — 
Held,   that  this  was  a  case  both 
"extraordinary"   and  "difficult" 
in  its  features,  within  the  section 
of  the  Code  permitting  a  further 
allowance  to  be  made  to  the  pre- 
vailing party.     (Id.) 

10.  Where  there  is  a  cause  of  action 
belonging  to  a  class  of  which  a 


justice  of  the  peace  has  jurisdic- 
tion, a  verdict  upon  it  conclusive- 
ly establishing  that  the  plaintiff's 
cause  of  action  was  less  than  $200, 
and  therefore  within  the  jurisdic- 
tion of  a  justice  of  the  peace,  and 
a  recovery  is  had  for  less  than  fif- 
ty dollars,  the  plaintiff  is  not  en- 
titled to  costs.  (Lultgor  agt.  Wal- 
ters, QlBarb.,  417.) 

11.  And  by  section  306  of  the  Code, 
the  defendant  is  entitled  to  costs, 
unless  the  plaintiff  be  entitled  to 
costs   by  virtue  of    section   304. 
(Id.) 

12.  Where  it  is  clear  that  a  justice's 
court  would  have  jurisdiction  of 
the  class  of  actions  to  which  the 
suit  belongs,  the  plaintiff  cannot, 
by  demanding  over  $200  damages 
in  this  court,   entitle  himself   to 
costs,  upon  a  recovery  of  less  than 
fifty  dollars.     (Id.) 

13.  In  a  case  where  costs  are  given  to 
a  party  by  statute,  the  party's  right 
to  them  is  absolute,  and  the  court 
has  no  discretion.    Hence  the  judg- 
ment will  not  be  set  aside  because 
the  costs  are  inserted  therein  with- 
out any  application  having  been 
first  made  to  the  court.     (Id.) 

14.  Costs  on  appeal  in  an  action  at  law 
are  in  the  discretion  of  the  court 
only  when   the  judgment   is  re- 
versed hi  part  and  affirmed  in  part, 
or  where  a  new  trial  is  granted. 
The  addition  to  a  judgment  in  this 
court  of  the  words,  "  with  costs," 
or  "  without  costs,"  cannot  affect 
the  right  of  the  prevailing  party 
in  such  action.    (Ayers  agt.  The 
W.R.  Carp.,±N.  T.  5. ,660.) 


COUNTER-CLAIM. 

1.  In  an  action  by  the  owners  of  a 
stave-mill  to  recover,  upon  a  con- 
tract, for  cutting  a  quantity  of 
staves  at  their  mill  for  the  defend- 
ant, at  a  certain  price  per  thou- 
sand, a  claim  of  the  defendant 
against  the  plaintiffs,  for  convert- 
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ing  to  their  own  use  a  large  quan- 
tity of  the  staves,  cull  staves  and 
corner  pieces,  made  from  the  stave 
bolts  of  the  defendant,  which  were 
drawn  to  the  plaintiffs'  mill  to  be 
cut  into  staves,  arises  out  of  the 
plaintiffs'  claim,  and  is  connected 
with  the  subject  of  the  action. 
Hence,  it  is  admissible  as  a  coun- 
ter-claim under  the  Code,  section 
150.  ( Wadley  agt.  Davis,  63  Barb. 
500.) 

2.  A  counter-claim,  as  now  used  and 
understood,  includes  recoupment 
and  set-off.     ( Wilder  agt.  Boynton, 
63  Barb.,  547.) 

3.  In  an  action  for  money  paid,  and 
for  manufacturing  ninety-six  fire 
extinguishers  for  the  defendant,  at 
his  request,  amounting  to  $1,200, 
a  balance  of  $1,076  being  claimed 
as  due,  the  answer,  after  setting 
up  a  general  denial,  alleged  that, 
in  consideration  of  an  agreement 
by  the  defendant  that  he  would 
allow  the  plaintiffs  the  privilege  of 
making  and  vending  100  fire  extin- 
guishers, of  wbich  the  defendant 
was   the    patentee,   the    plaintiffs 
undertook  and  agreed  to  manufac- 
ture and  sell  the  same,  within  a 
reasonable  time,  and  from  the  pro- 
ceeds to  allow  and  pay  the  defend- 
ant one-third  of  the  net  proceeds 
of  such  sales,  and  that  they  wholly 
failed   to  keep   their  agreement ; 
whereby  the  defendant  sustained 
$2,500  damages.     Held,   that  the 
answer  contained  all  the  facts  es- 
sential to  a  well  stated  counter- 
claim, and  necessary  to  sustain  it 
as  such.     (Id.) 

4.  In  an  action   to  restrain  the  in- 
fringement of  a  trade-mark  and 
for  damages,  a  cause  of  action  in 
favor  of  the  defendant  against  the 
plaintiff  for  infringing  the  same 
trade-mark,  claimed  in  the  com- 
plaint to  have  been  violated  by  the 
defendant,  is    not    a    subject    of 
counter-claim.    Accordingly,  affir- 
mative relief  to  the  defendant  in 
the  action,  restraining  the  plaintiff 
from  using  the  trade-mark  claimed 


in  his  complaint,  and  damages  for, 
use  of  the  same,  is  erroneous. 
(Glen  &  Hall  Manufacturing  Co. 
agt.  Hall,  6  Lans.,  158.) 

5.  A    claim    of  defendant    against 
plaintiff,  arising  out  of   partner- 
ship transactions  between    them, 
the  partnership  being  terminated 
before'  the  commencement  of  the 
action,  may  be  set  up  as  a  counter- 
claim in  an  action,   on  contract, 
and  the  amount  due  defendant  as 
such  partner  may  be  ascertained 
by  an  accounting  between  the  par- 
ties.   (Clifl  agt.  Northrop,  6  Lans., 
330.) 

6.  The  answer  set  up,  in  relation  to 
such  counter-claim,  that  the  part- 
nership  terminated  at    a  certain 
day,   which  was  several   months 
before  the  commencement  of  the 
action.     That  plaintiff  conducted 
the  business  and  acted  as  financial 
manager,  and   had  possession  of 
the  funds  and  all  payments,  and 
that  he  had  in  his  possession   all 
the  capital  and  profits  of  the  busi- 
ness.   Held,  it  sufficiently  appeared 
from  these    allegations  that   the 
counter-claim  was  in  existence  at 
the  commencement  of  the  action. 
(Id.) 

See  ABATEMENT  AND  REVIVAL,  1. 

Coner  agt.  Dempsey  (Mem.),  49  N. 
T.  R,  665. 


COUNTY  TREASURER. 

1.  A  county   treasurer  is  a  public 
officer,  and  receives  moneys  of  the 
county  and  the  state  in  a  fiduciary 
capacity,  and  has  certain  duties  to 
perform  with  those  moneys,  and 
is  not  at  liberty  to  use  them  him- 
self.    (People  agt.  Clark,  ante,  12.) 

2.  Where  he  converts  such  moneys  to 
his  own  use,  it  is  a  distinct  and 
serious  breach  of  trust,  for  which 
the  Code  provides  that  he  may  be 
arrested.    (Id.) 
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COURT  OF   OYER  AND    TER- 
MINER. 

1.  A  decision  of  the  supreme  court, 
reversing  a  conviction  in  the  over 
and  terminer  and  granting  a  new 
trial,  is  a   judgment   within   the 
meaning  of  chapter  82   laws  of 
1852,  and,  as  far  as  that  court  is 
concerned,  is    final.    A    writ   of 
error,    therefore,    lies    to   review 
such  judgment.     (The  People  agt. 
Bennett,  4  N.  Y.  R.,  137.) 

2.  Upon  a  trial  in  the  court  of  oyer 
and  terminer  the   court   has   no 
power  to  grant  a  motion   to  dis- 
charge   the    prisoner    upon    the 
ground  that  the  corpus  delicti  has 
not  been  proven.    After  the  trial 
has  commenced  the  verdict  of  the 
jury  must  be  pronounced ;  but  this 
may  be  done  under  the  advice  and 
direction  of  the  court.     All  ques- 
tions of  law  arising  upon  a  criminal 
trial  are  to  be  determined  by  the 
court,  and  it  is  the  duty  of  the 
jury  to  regard  and  abide  by  such 
determination.     Where  the  case, 
therefore,  presents  a  question  of 
law  only,  the  court  may  and  it  is 
its  duty   to   instruct    the  -jury  to 
acquit  the   prisoner,  or  direct  an 
acquittal  and  enforce   the   direc- 
tion ;  and  a  refusal  to  give  such 
instruction  or  direction  in  a  proper 
case  is  error.    If  the  prosecution 
leave   some  element  necessary  to 
constitute  the  crime  entirely  un- 
proved, it  is  a  clear  case  for  the 
interposition  of  the  court.    (Id.) 


COVENANT. 

1.  A  covenant  for  quiet  enjoyment 
in  a  lease  relates  only  to  the  les- 
sor's title,  and  means  that  the  les- 
see shall  not  be  evicted  by  a  para- 
mount title,  but  does  not  secure 
undisturbed     enjoyment      where 
there  is  no  eviction  from  the  pre- 
mises. .  (Coddington  agt.  Dunham, 
ante,  40.) 

2.  The  question  whether  a  failure  to 
insure  a  supply  of  crotoii  water 
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amounts  to  an  eviction  must  de- 
pend upon  the  necessity  of  the 
supply  for  the  purposes  of  the 
tenement  and  the  lessor's  liability 
to  keep  it  up,  and  that  liability 
can  exist  only  where  the  lessor 
has  obligated  himself  so  to  do. 
Where  no  such  obligation  exists  in 
the  lease,  none  can  be  implied. 
(Id.) 

3.  Where  the  utmost  of  the  lessor's 
obligation  is  shown  to  be  only  a 
neglect  to  repair,  it  is  well  settled 
that  he  is  not  bound  to  repair  ex- 
cept by  express  agreement.    (Id.) 

4.  Where  there  is  no  obligation  in 
the  lease  to  keep  up  a  supply  of 
croton  water,  it    follows  that  a 
counter-claim  for  damages,  which 
is  based  upon  such  assumed  obli- 
gation, must  also  fail.    (Id.) 


CREDITOR'S  SUIT. 

1.  In  an  action,  in  the  nature  of  a 
creditor's  bill,  to  reach  property  in 
the  hands  of  a  third  person,  alleged 
to  be  held  for  the  debtor's  benefit, 
the  decision  of  a  referee,  upon  ap- 
peal on  the  exceptions  to  findings 
of  fact,  is  to  be  considered  at 
general  term  in  view  of  all  the 
evidence,  and  to  be  reversed  or 
affirmed  according  to  the  conclu- 
sion of  fact  which  shall  be  arrived 
at  by  the  court.  (Sliepherd  agt. 
Hill,QLans.,  387.) 

See  Wetmore  agt.  Candee  (Mem.),  49 
N.  Y.  R,  667. 


CRIMINAL  LAW. 

1.  Upon  a  writ  of  error  to  review  a 
conviction  for  murder,  had  in  a 
court  of  oyer  and  terminer,  it  is 
not  sufficient  that  the  records  of 
the  court  below  show  a  conviction 
and  sentence.  It  must  be  made 
expressly  to  appear,  by  a  distinct 
statement  in  the  record  sent  up  as 
apart  of  the  return,  that  the  prison- 
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er  was  asked,  after  his  conviction, 
what  he  had  to  say  why  judgment 
should  not  be  pronounced  against 
him.  The  omission  of  such  a  state 
ment  is  fatal  to  the  judgment. 
(Graham  agt.  The  People,  63  Barb.. 
468.) 

2.  Where  a  court  of  oyer  and  termi- 
ner,  in  its  return  to  a  writ  of  certio- 
rari,  adhered  to  the  return  made 
by  it  to  a  writ  of  error,  as  contain- 
ing the  only  authentic  record  of 
its  judgment  in  the  premises,  and 
declined  in  any  way  to  alter  and 
amend    its  minutes   without  the 
direction,  order  or  permission  of 
this  court  (although  they  were  er- 
roneous), for  the  reason  that >(  the 
record  of  judgment"  was  before 
this  court  by  the  return  to  the  writ 
of  error, — Held,  that  in  taking  this 
position  the  court  of  oyer  and  ter- 
miner  had  mistaken  the  law  and 
'practice  ;  inasmuch  as,  in  modern 
times,  the  very  record  itself  is  not 
sent  up  on  a  writ  of  error,  but 
only  a  transcript ;   and,    for  the 
purposes  of  an   amendment,   the 
record  remains  in  the  court  below. 
(Id.) 

3.  The  motion  to  amend  a  record  of 
a  court  of  oyer  and  terminer,  after 
a  return  has  been  made  to  a  writ 
of  error,  should  not  be  made  in 
the  supreme  court.     If  improper 
matter   has  been   interpolated   in 
the  minutes  constituting  a  part  of 
the  return,  without  the  authority 
of  the  court  of  oyer  and  terminer, 
and  which  is  no  part  of  its  record, 
that  court  should  direct  such  mat- 
ter to  be  expunged  from  its  min- 
utes.   (Id.) 

4.  Where  the  return  shows  that  a 
part    of    the    minutes    embraced 
therein  is  not  the  record  of  the  court 
below,  but  is  in  legal  effect  a  for- 
gery, and    should  have  been  ex- 
punged by  the  court  below  from 
its  minutes,  the  effect  of  the  return, 
taken  altogether,  must  be  to  pro- 
duce the  same  result,  in  this  court, 
as  though  the  interpolated  matter 
had  been  expunged.    (Id.) 


5.  The   same    rules    must   govern 
the  examination  of  a  prisoner  on 
trial,  when  he  avails  himself  of 
his  privilege  to  become  a  witness, 
as    apply  to   any  other  witness. 
(Marx  agt.   The  People,  63  Barb.. 
618.) 

6.  One  of  these  rules  is  that  a  party 
cannot,  upon  cross-examination  of 
a  witness  for  the  adverse  party, 
draw    out    collateral    statements, 
not  material  to  the  issue  on  trial, 
and    then   contradict  such   state- 
ments.   He  is  concluded  by  the 
answer  of  the  witness.    (Id.) 

I.  When  a  prisoner,  on  his  trial,  is 
examined  as  a  witness  in  his  own 
behalf,  under  the  act  of  the  legis- 
lature of  1809,  it  is  not  competent 
to  impeach  him  as  a  witness,  nor 
any  other  witness,  by  contradict- 
ing him  as  to  facts  disconnected 
with  or  collateral  to  the  subject- 
matter  at  issue  and  on  trirl.     (Bo- 
senweig  agt.  The  People,  63  Barb , 
634.) 

8.  No  person  can  be  required  to  come 
into  court,  on  a  trial  upon  an  in- 
dictment   for    a  specific    offense, 
prepared    to    defend    or    explain 
other  transactions,  not  connected 
with  the  one  on  trial.    (Id.) 

9.  The  admission  of  illegal  evidence 
cannot  be  disregarded  or  excused 
upon   the  ground  that  the  other 
evidence  in  the  case  was  sufficient 
to  justify  a  conviction.     The  con- 
viction must  be  had  by  legal  evi- 
dence only.     (Id.) 

10.  Section  22,  2  R.  S.,  740,  has  not 
abolished  the  common-law  record 
in  criminal  cases,  as  is  shown  by 
§4,  2  R.   S.,  738;   §  10  id.,  739. 
(Graham  agt.  The  People,  6  Lans., 
149.) 

II.  But  the  statute  does  not  require 
a  formal  common-law '  record  of 
judgment  to  be  filed  in  the  first 
instance  or  returned  upon  writ  of 
error.    (Id.) 
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12.  The  return  to  a  writ  of  error  in  a 
capital  case  failing  to  show  that 
the  prisoner  had  been  asked  if  he 
had  anything  to  say  why  sentence 
should  not  be  passed,  certiorari  to 
the   oyer  and   terminer  or  clerk, 
as  counsel  should  be  advised,  was 
granted  to  bring  up  such  proceed- 
ings as  might  remain  in  that  court 
or  the  records  thereof.     (Id.) 

13.  If  during  his  term  of  punishment 
a  prisoner    escapes  from  jail  or 
state  prison,  where  he  is  confined 
upon  conviction  of  crime,  he  may 
be  retaken  after  the  term  and  held 
to  answer  for  the  residue  of  the 
time  for  which  he  was  imprisoned, 
under  the  provisions  of  §  20,  2  R. 
8.,  685.    (Haggerty  agt.  Tke  People, 
No.  1,6  Law.,  332.) 

14.  The  provision  of  the  constitution 
(art.   1,   §  6)  which  declares  that 
"  no  person  shall  be  held  to  answer 
for  a  capital  or  other  infamous 
crime    *    *    *    unless    on    pre- 
sentment or  indictment  of  a  grand 
jury,"  does  not  affect  the  remedy 
by  "information"  to  enforce  pun- 
ishment already  due  under  sen- 
tence.    (Id.) 

15.  The  same  strictness  in  regard  to 
exceptions  will  not  be  enforced  in 
criminal  as  in  cml  cases ;  but  the 
court  will  look  at  the   substance 
with  the  view  to  promote  justice. 
A  motion  in  form  for  the  absolute 
discharge  of  a  prisoner  may  be  re- 
garded as,  in  substance,  a  request 
to  direct  an  acquittal,  or  that  the 
court  instruct  the  jury,  as  matter 
of  law,  that  the  prisoner  could  not 
be    convicted.     (The    Peope   agt. 
Bennett,  49  JV.  Y.  R.,  137) 


D. 
DAMAGES. 

I.  A  referee's  error  in  computing  too 
great  a  sum  as  due  the  plaintiff  is 
not  necessarily  ground  for  reversal 
of  his  judgment,  where  the  court 
can  make  the  computation  cor- 


rectly and  direct  a  proper  abate- 
ment. (Hinde  agt.  Smith,  6  Lans., 
464.) 

DEBTOR  AND  CREDITOR.    ! 

1.  Where  the  property  of  a  judg- 
ment creditor,  sought  to  be  reached 
and  applied  upon  the  judgment,  is 
real  estate  only,  and  the  debtor 
has  no  other  property  out  of  which 
the  judgment  can  be  satisfied,  and 
that  has  been  conveyed  to  another, 
in  fraud  of  the  judgment,  it  is  not 
essential  to  relief  for  the  judgment 
creditor  to  show  that  execution 
has  been  issued  upon  his  judg- 
ment. (Payne  agt.  Sheldon,  63 
Barb.,  169.) 

DECEIT. 

1.  Where  the  evidence  is  sufficient 
to  show  that  deceit  has  been  used 
•  for  the  purpose  of  bringing  a  per- 
son within  the  jurisdiction  of  this 
court,  that  he  may  be  served  with 
a  summons  and  thus  subjected  to 
an  action  in  this  court,  the  service 
of  the  summons  will  be  set  aside 
and  vacated.  (Baker  agt.  Wales, 
ante,  137.) 

DEED. 

1.  An  instrument  in  writing,  under 
hand  and  seal,  but  without  a  sub- 
scribing witness  or  acknowledg- 
ment, as  required  by  the  Revised 
Statutes,  is  insufficient  to  convey 
real  estate,  and  void  as  against  a 
purchaser  or  incumbrancer.  (Bog- 
gen  agt.  Awry,  63  Barb.,  65.) 

DEFENSES. 

1.  Although,  where  a  wife  has  ob 
tained  possession  of  the  husband's 
property  from  his  bailee  by  a  fraud, 
the  bailee  could  maintain  an  ac- 
tion against  both  husband  and 
wife  for  the  wrong,  that  is  not  a 
defense  to  and  will  not  bar  a  re- 
covery by  him  against  the  bailee. 
A  liability  of  a  plaintiff  jointly 
with  another  cannot  be  set  up  as 
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a  bar  to  a  claim  due  him  individu- 
ally, nor  can  a  conditional  or  de- 
feasible liability  bar  one  which  is 
absolute  and  unconditional.  (Kow- 
ing  agt.  Manly,  49  N.  7.  R,  192.) 

DEPOSITION. 

1.  The  power  of  the  court,  under 
section  401   of  the  Code,  to  ap- 
point a  referee  to  take  the  affidavit 
or  deposition  of  a  party  for  the 
purposes  of  a  motion,  is  ample 
and  sufficient.     (Cockey  agt.  Hurd, 
ante,  70.) 

2.  But  the  papers  on  such  an  appli- 
cation must  disclose  the  necessity 
for  it,  by  a  statement  of  facts  and 
circumstances  which,   in  the  dis- 
cretion of  the  court,  will  authorize 
the  appointment  of  the  referee. 
(Id.) 

DETERMINATION  OF  CLAIMS 
TO  REAL  PROPERTY. 

1.  A  complaint  in  an  action  to  com- 
pel the  determination  of  claims  to 
real  property,  under  the  provisions 
of  section  449  of  the  Code,  must 
show  by  its  averments  that  plain- 
tiff  has  been  for  three  years  in 
possession  of  the  lands  or   tene- 
ments, and  that  both  plaintiff  and 
defendant  claim  an  estate  therein 
in  fee,  or  for  life,  or  for  a  term  of 
years  not  less  than  ten.    (Austin 
agt.  Goodrich,  49  N.  Y.  R.,  266.) 

2.  Where  the  only  allegation  as  to 
defendant's  claim  is,  that  he  un- 
justly claims  title  to  the  premises, 
it  is  insufficient,  and  the  complaint 
is  demurrable     (Id.) 

DISCHARGE. 

1.  In  an  action  to  recover  a  debt 
against  a  debtor  who  has  been 
discharged  therefrom  in  bank- 
ruptcy, in  every  case  the  action 
must  be  founded  upon  the  precise 
and  positive  new  promise  made 
after  the  discharge,  and  the  origi- 
nal debt  is  to  be  considered  mere- 


ly as  the  consideration  that  gives 
validity  to  the  new  promise.  (Du- 
senbury  agt.  Hoyt,  ante,  147.) 

2.  It  follows  that  inasmuch  as  under 
the  Code  the  plaintiff  is  required 
to  set  out  the  facts  constituting 
his  cause  of  action,  and  nothing 

-  else,  the  said  new  promise  must 
be  specially  pleaded  as  the  basis 
of  the  action.  (Id.) 

DISCONTINUANCE. 

1.  A  plaintiff  may,  with  or  without 
the  consent    of   the  defendants, 
discontinue  an  action,  but  he  can- 
not thereby,  unless  assented  to  by 
the  defendants,  deprive  them  of 
any  rights  which  they  then  pos- 
sessed.    (Cunningham  agt.  White, 
ante,  486.) 

2.  Where  one  of  two  defendants,  in 
an  action  asking  for  an  injunction 
against  them,  is  served  with  the 
summons  and  complaint,  but  does 
not  appear  in  the  action,  and  the 
action  is  discontinued  by  consent 
of  the  attorneys  for  the  respective 
parties,  on  payment  of  costs,  but 
without  the  knowledge  or  consent 
of  said  defendant  who  did  not  ap- 
pear,  and  the  undertaking   exe- 
cuted therein  canceled, — Held,  that 
the  rights  of  the  defendant,  who 
did  not  appear,  were  not  affected 
by  such  discontinuance,  and  the 
order  canceling  the  undertaking 
was  a  nullity,  and  that  upon  en- 
tering the  order  of  discontinuance 
he  had  an  immediate  right  of  ac- 
tion upon  the  undertaking,  it  ap- 
pearing that  his  rights  and  inte- 
rests were  diverse  and  separate 
from  the  other  defendant.     (Id.) 

3.  The  right  of  a  plaintiff  to  discontinue 
after  an  answer  containing  a  coun- 
ter-claim, and  a  partial  trial,  is  a 
qualified    one.    The  court  has  a 
right  to  control  its  own  orders,  and 
may  exercise  its  discretion  in  re- 
spect to  the  terms   upon  which 
parties  shall  be  permitted  to  dis- 
continue   actions.     (Wilder   agt. 
Boynton.  63  Barb.,  547.) 


NEW  YORK  PRACTICE  REPORTS. 


541 


Digest. 


DIVORCE. 

1.  A  wife  can  only  be  barred  of 
dower  by  a  conviction  of  adultery 
in  an  action  for  divorce,  and  by 
the  judgment  of  the  court  in  such 
action.     (Pitts  agt.  Pitts,  ante,  45.) 

2.  The  proof  or  admission  upon  the 
record  of  adultery,  in  an  action  to 
recover  dower,  will  not  defeat  the 
action  under  the  statutes  of  this 
state.     (Id.) 

3.  A  cohabitation  by  the  husband 
with  the  wife  after  the  commission 
of  adultery  by  her,  with  know- 
ledge of  the  fact,  condones  the  of- 
fense, and  is  an  absolute  bar  to  an 
action  for  divorce.    (Id.) 

4.  There  is  no  longer  a  cause  of  ac- 
tion in  the  husband,  and  it  neces- 
sarily follows  that  there  can  be  no 
conviction  for  the  adultery.      This 
decision  affirms  that  at  special  term, 
in  this  case,  44,  How.  Pr.  R. ,  64,  and 
at  general  term,  id.,  300.    (Id.) 

5.  An  order,  in  an  action  for  divorce, 
requiring   the   husband  to  pay  a 
sum  necessary  to  enable  the  wife 
to  carry  on  the  suit,  to  be  used  for 
a  specific  purpuse  in  the  suit,  in- 
stead of  for  the  purposes  of  the 
suit  generally,  is  proper.    (Schloe- 
meragt.  Schloemer,  49  N.  Y.  R.,  82.) 


DOWER. 

1.  A  wife  can  only  be  barred  of 
dower  by  a  conviction  of  adultery 
in  an  action  for  divorce,  and  by 
the   judgment    of    the    court    in 
such  action.    (Pitt8kagl.  Pitts,  ante, 
45.) 

2.  The  proof  or  admission  upon  the 
record  of  adultery,  in  an  action  to 
recover  dower,  will  not  defeat  the 
action  under  the  statute  of  this 
state.     (Id.) 

3.  A  cohabitation  by  the  husband 
with  the  wife  after  the  commis- 
sion of    adultery  by   her,    with 


knowledge  of  the  fact,  condones 
the  offense,  and  is  an  absolute  bar 
to  an  action  for  divorce.  (Id.) 

4.  There  is  no  longer  a  cause  of  ac- 
tion in  the  husband,  and  it  neces- 
sarily follows  that  there  can  be  no 
conviction  for  the  adultery.     This 
decision    affirms    that    at    special 
term,   in   t'i.is  •  cafe,  44  How.   Pr. 
R.,  64,  and  at  general  term,  id., 
300.    (Id.) 

5.  Although  the  statute  in  relation 
to  proceedings  for  admeasurement 
of  dower  does  not  require  any  no- 
tice to  be  given  of  the  meetings 
of  the  commissioners,   yet    such 
notice   is  customary  and  proper, 
and  should  be  given ;  but  where  it 
appears  that  a  party  interested, 
who  complains  of  the  omission  to 
give  such  notice,  knew  of  such 
meetings,   and    that  no  injustice 
had  been  done  him  by  the  de- 
cision,—  Held,   that  the  commis- 
sioners' report  should  be  confirm- 
ed, notwithstanding  no  formal  no- 
tice of  their  meetings  had  been 
given.     (Smith  agt.  Smith,  6  Lans. , 
313.) 

6.  No  appeal  can  be  taken,  under 
the    provisions     of   the    Revised 
Statutes,  from  an  order  confirming 
such  a  report,  unless  the  commis- 
sioners   are     appointed    by    the 
county  court  or  a  surrogate  ;  but 
an  appeal    to  the    general  term 
from    the   order   of  the    special 
term,  confirming    the    report   of 
the  commissioners  appointed  by 
the  supreme  court  upon  petition, 

.  may  be  upheld  under  the  provis- 
ions of  chapter  270,  laws  of  1854, 
which  allows  appeals  to  be  taken 
in  any  special  proceeding  from  an 
drder  or  final  determination  made 
at  special  term  to  the  grand 
term.  (Id.) 

7.  Such  an  appeal  does  not,  how- 
ever, stay  the  proceedings,  with- 
out the   order  of  the  court  or  a 
judge  thereof.    (Id.) 
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8.  The  costs  of  an  appeal  from  the 
order  confirming  the  report  in 
such  proceedings,  where  the  ap- 
pointment has  been  made  by  the 
supreme  court,  are  not  those 
given  by  the  Revised  Statutes,  but 
are  regulated  by  the  provisions  of 
chapter  270,  laws  of  1854.  (Id.) 


E. 
ELECTION  AND  ELECTORS. 

1,  Where  an  elector  votes  for  an  in- 
eligible candidate,  with  know- 
ledge of  hib  ineligibility,  his  vote 
is  void.  And  it  makes  no  differ- 
ence that  all  the  electors  did  not 
have  knowledge.  (The  People  ex 
rel.  Furman  agt.  Clute,  63  Barb., 
356.) 


2.  Since  the  decision  of  The  People 
agt.  Saxton  (22  Wend.,  309)  and 
The  People  agt,  Cook  (8  N.  Y.,  68), 
it  has  been  considered  settled  that 
on  the  trial  of  a  quo  warranto, 
where  the  question  as  to  who  was 
elected  to  a  particular  office  and 
what  was  the  intention  of  certain 
ballots,  is  investigated  before  a 
jury,  the  court  and  jury  are  not 
confined  to  the  narrow  limits 
which  control  the  boards  of  can- 
vassers, who  have  no  power  to 
take  evidence  aliunde  the  ballot 
itself,  for  the  purpose  of  eluci- 
dating any  apparent  ambiguity  on 
its  face,  or  any  apparent  incon- 
gruity between  it  and  the  sur- 
rounding circumstances.  Per  TAL- 
COTT.  J.  (The  People  ex  rel.  Ore- 
gory  agt.  Love,  63  Barb.,  535.) 


8.  The  placing  upon  a  ballot  of  a 
"paster,"  containing  one  name, 
over  another  name,  indicates  an 
intention  to  substitute  one  name 
for  another.  If  it  be  placed -over 
another  name  which  is  under  the 
title  of  an  office,  it  indicates  an 
intention  to  substitute  for  that  of- 
fice the  name  upon  the  paster.  If 


it  be  done  in  such  a  manner  as  to 
afford  any  ground  for  doubt  whe- 
ther the  voter  intended  to  desig- 
nate two  persons  for  the  same 
office,  that  doubt  may  be  safely 
left  to  be  solved  by  a  jury,  in  view 
of  all  the  facts,  the  appearance  of 
the  ballot,  and  the  surrounding 
circumstances.  (Id.) 

EJECTMENT. 

1.  The  docketing  of  a  judgment  in 
the   office   of  the    county   clerk, 
under  the  provisions  of  the  act  of 
1840  (chap.  386,  laws  of  1840),   is 
not  essential  to  the  conclusiveness 
of  a  judgment  in  an  action  to  re- 
cover possession  of  real  property. 
If  such  judgment  is  docketed  by 
the  clerk  of  the  court  where  ren- 
dered, as  judgments  in  courts  of 
record  are  required  to  be  docketed 
(2  R  S.,  360,  §  13),  it  is  sufficient. 
If  the  judgment  was  obtained  by 
default,    after    three    years   from 
such  docketing,   it   is   conclusive 
upon  the  defendant,  and  upon  all 
persons  claiming  from  or  through 
him    by  title   accruing  after   the 
commencement  of  the  action   (2 
R.  8.,  209,   §  38.)    (Sheridan  agt. 
Andrews,  49  Jf.  Y.  E,  478.) 

2.  Where,  however,  one  has  entered 
into   possession   of  premises,  the 
subject  of  such  an  action,  claiming 
under  title    not  derived  from  de- 
fendant,  and    accruing    before  a 
recovery  therein,  the  subsequent 
acquisition  by  him  of  a  title  from 
defendant  does   not   deprive  him 
of  the  right  of  claiming  possession 
under  the  prjor  title,  and  the  judg- 
ment is  neither  conclusive  nor  any 
evidence  against  him ;  but  in  order 
to  dispossess  him   plaintiff  must 
prove  his  title.     (Id.) 

3.  The  only  office  of  a  notice  of  lis 
pendens  is  to  give  constructive  no- 
tice to,  and  to  bind,  by  the  subse- 
quent proceedings,  those  who  may 
deal  with  defendant  in  respect  to 
the  property  involved  in  the  action 
during   its   pendency  and  before 
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final  judgment.  No  notice  is  ne- 
cessary to  make  the  judgment 
effectual  as  against  parties  claim- 
ing under  defendant  by  transfer 
subsequent  to  the  judgment.  The 
judgment  disposes  of  the  rights  of 
the  parties  is  a  matter  of  public 
record,  and  is  conclusive  both 
upon  defendant  and  any  subse- 
quent grantee.  (Id.) 

4.  A  notice  of  lis  pendens  is  unneces- 
sary in  an  action  to  recover  pos- 
session of  real  property,  even  as 
against  a  purchaser  pendenie  lite. 
The  plaintiff  in  such  an  action  can 
only  recover  upon  a  legal  title ;  it 
is  only  against  mere  equities  that 
a  purchaser  without  notice  is  pro- 
tected. (Id.) 


EQUITY. 

1.  Courts  of  equity  acquire  jurisdic- 
tion to  aid  legal  remedies,  when 
it  appears  that  without  such  assist- 
ance the  legal  process  is  ineffectual, 
and  that  with  such  assistance  bene- 
ficial relief  can  be  rendered.  (Payne 
agt.  Sheldon,  63  Barb.,  169.) 

2.  If    the    property  sought    to   be 
reached  by  a  judgment  creditor  is 
liable  to  sale  on  execution,  then  it 
must  be  made  to  appear  that  it  has 
been  made  subject  to  the  lien  of 
the  judgment,  and  that  there  is 
some  necessity  for  asking  the  aid 
of  a  court  of  equity.     (Id.) 

3.  So  far  as  real  estate  is  concerned, 
the  lien  is  effected  by  docketing 
the  judgment  in  the  county  where 
the  lands  are  situated;  and  as  to 
goods  and  chattels,  by  issuing  exe- 
cution to  the  sheriff  of  the  county 
where  the  property  is  situated,  and 
levying  on  the  same.     The  lien 
being  thus  placed  upon  the  pro- 
perty, the  creditor  is  in  a  situation 
to  ask  relief  in  a  court  of  equity,  if 
there  be  an  existing  necessity.  (Id.) 

4.  The  lien  of  a  judgment  on  the 
land  of  the  judgment  debtor,  and 


the  right  to  sell  it  on  execution  in 
payment  of  the  judgment,  is  the 
basis  of  the  right  to  have  a  fraud- 
ulent sale  or  incumbrance  re- 
moved. And  the  fact,  that  the 
debtor  has  no  other  property, 
proves  conclusively  that  there  is  a 
necessity  for  relief.  The  issuing 
of  an  execution,  in  such  a  case, 
does  not  change  the  situation  in 
the  least,  or  benefit  either  party. 
And  a  return  of  nulla  bona  is  only 
evidence  of  the  necessity  of  secur- 
ing aid  from  a  court  having  equity 
powers.  (Id.) 

5.  A  court  of  equity,  when  its  juris- 
diction is  invoked  to  set  aside  deeds 
and  contracts  of  a  person  upon  the 
ground  of  insanity,  acts  upon  equi- 
table principles.    It  is  by  no  means 
a  matter  of  course  for  a  couyt  of 
equity  to  set  aside  and  declare  void 
the  act  of  a  lunatic  executed  dur- 
ing his  lunacy.     It  does  so  in  no 
case  except  upon  equitable  terms, 
upon  the  universal  maxim  of  that 
court,  that  he  who  seeks  equity 
must    do    equity.    (Ganfield   agt. 
Fairbanks,  63  Barb.,  461.) 

6.  Although  relief  will  sometimes  be 
granted  by  a  court  of  equity  to 
one  who  has  not    complied  with 
the  strict  terms  of  his  contract, 
yet  it  will  only  be  done  in  cases 
where  the  party  seeking  it  makes 
out  a  case  free  from  all  doubt, 
shows  that  the  relief  he  asks  is, 
under  all  the  circumstances,  equit- 
able, and  accounts  in  a  reasonable 
manner  for  his  delay  and  apparent 
omission  of  duty.    (Delevan  agt. 
Duncan,  49  N.  Y.  R.,  485.) 


EVIDENCE. 

1.  Where  in  an  action  for  the  con- 
version of  money  by  the  defend- 
ant, received  in  a  fiduciary  capa- 
city, the  defendant  sets  up  as 
a  defense  that  he  was  robbed  of 
the  money  while  traveling  in  a 
railroad  car,  and  the  case  is  re- 
ferred to  a  referee,  who  finds  that 
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the  evidence  is  not  sufficient  to  es- 
tablish it  as  a  fact  that  the  defend- 
ant had  taken  or  converted  the 
money  in  dispute, — Held,  on  ap- 
peal, that  there  being  no  excep- 
tion in  the  case  except  the  excep- 
tions to  the  report,  while  it  must 
be  conceded  that  the  evidence  as 
reported  is  sufficient  to  create 
grave  doubts  as  to  the  fact  of  the 
robbery,  it  is  not  sufficient  to 
prove  a  case  entitling  the  plaintiff 
to  recover  money  from  the  de- 
fendant. (Holland  agt.  Hayinan, 
ante,  16.) 

3.  It  is  possible  for  a  witness  to 
state  a  fact  in  plain  and  concise 
language  so  as  to  convey  a  dis- 
tinct idea  of  his  meaning  to  his 
hearers,  and  yet  he  may  have  used 
w\>rds  in  a  sense  entirely  different 
from  that  in  which  they  were  un- 
derstood by  the  hearers,  and  may 
have  intended  to  convey  an  essen- 
tially different  meaning.  (Grouse 
agt.  Garlock,  ante,  78.) 

3.  But  it  will  not  be  presumed  that 
he  did  not  use  the  words  in  their 
ordinary,  popular  signification.    It 
is  for  the  party  alleging  such  a  use 
of  words  to  prove  it.    (Id.) 

4.  In  this  action,   which  was  one 
commenced  before  a  justice  of  the 
peace  by  the  plaintiiF,  for  work, 
labor  and  services  done  under  a 
contract  for  a  definite  period  at  a 
fixed  sum  for  the  defendant,  and 
a  discharge  of  the  plaintiff  before 
the  expiration  of  the  time  by  the 
defendant,  the  justice  upon   the 
trial,  the  plaintiff  being  the  princi- 
pal  witness,  gave  judgment  for 
the  plaintiff  for  fifty-four  dollars 
and     seventy-four     cents,    from 
which  the  defendant  appealed  to 
the  county  court,  where  the  judg- 
ment of  the  justice  was  reversed. 
(Id.) 

5.  The  county  judge  seemed  to  think 
that  neither  performance  of  the 
contract  nor  excuse  for  non-per- 
formance was  proved.    The  gene- 
ral   term    on    appeal,    however, 


thought  both  were  proved,  and 
that  the  plaintiff  had  proved  all 
that  was  required  to  maintain  his 
cause  of  action,  and  reversed  the 
judgment  of  the  county  court  and 
affirmed  that  of  the  justice.  (Id.) 

6.  In  an  action  of  tort  for  defend- 
ant's negligence,  testimony  on  the 
part  of  the  defendant  tending  to 
establish  contributory  negligence 
on    the    part    of    the    plaintiffs, 
whether  such  testimony  is  founded 
on  a  voluntary  agreement  by  the 
plaintiffs  or  otherwise,  is  admissi- 
ble under  a  general  denial  in  the 
answer.    (Brown  agt.  .Elliott,  ante, 
182.) 

7.  One  assuming  the  voluntary  per- 
formance of  an  act  or  duty  for  an- 
other cannot  make  any  claim  for 
malfeasance  or  neglect  in  respect 
to  such  matters  when  such  mal- 
feasance or  neglect  has  been  caused 
by  him  or  to  which  he  has  contri- 
buted.    (Id.) 

8.  Where  the  court   allowed    wit- 
nesses to  testify  to  the  amount  of 
damages  the  plaintiffs   sustained, 
occasioned  by  the  overflow  of  cro- 
ton  water  on  their  goods,  by  mak- 
ing general  and  gross  estimates  of 
such  damages, — Held,    that   such 
testimony  was  improper.     (Id.) 

9.  And  where  plaintiffs  were  allowed 
to  prove  and  recover  as  part  of 
their  damages  the  amount  of  in- 
jury to  goods  in  their  store  owned 
by  a  co-occupant,  and  to  which 
the  plaintiffs  had  neither  posses- 
sion nor  the  right  of  possession, — 
Held,  error.     (Id.) 

10.  It  was  proper  for  the  plaintiff, 
in  an  action  brought  to  recover 
damages  sustained  by  him  by  rea- 
son that  certain  lands  were  falsely 
stated  to  be  oil-producing  lands 
when  they  were  not,  to  prove  that 
petroleum  oil  was  poured  on  the 
land  by  one  of  the  partners,  aided 
by  an  agent  in  the  fraud,  both  be- 
fore the  partnership  was  formed 
and  after  the  lands  were  trans- 
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ferred  to  the  plaintiff.  This  evi- 
dence tended  to  reflect  light  upon 
the  fraud  complained  of,  and  was 
competent  for  that  purpose.  It 
was  also  competent  upon  the  ques- 
tion as  to  whether  they  were  oil- 
producing  lands,  as  represented. 
(Chester  agt.  Dickinson,  ante,  826.) 

11.  While  in  deeds  and  other  instru- 
ments  a   party   may,   for  certain 
purposes,  prove  the  consideration 
to  have  been  different  from  that 
expressed,   such   evidence   is   not 
admissible  to  contradict  an  agree- 
ment or  covenant  to  pay  a  certain 
sum.    (Delamater  agt.  Bush,  ante, 
382.) 

12.  The  principle  that  previous  oral 
negotiations  are    merged    in  the 
writing  is  also  a  reason  why  such 
proof  should  not  be  admitted  in 
the  absence  of  fraud  or  mistake 
(Id.) 

13.  Where,   in  an   action    upon    a 
written  agreement,  the   oral  evi- 
dence disclosed  that  the  parties  to 
the   action,   between   themselves, 
fixed  $±50  as  the  sum  to  be  paid 
by  the  defendants   as  rent  for  a 
stone  quarry,  entirely  for  the  pur- 
pose  of   obtaining  from   another 
person-a  portion  of  that  sum,  when 
as  between  themselves  $250  was 
all  that  was  to  be  paid  by  the  de- 
fendant,— Held,  that   if  this   was 
true,  it  was  a  fraud  which  a  party 
was  not  allowed  to  set  up  as  a  de- 
fense.    (Id.) 

14.  Where  a  witness  on  the  trial 
testifies  clearly  and  distinctly  to 
certain  material   facts,    a  written 
memorandum  of  such  facts,  made 
by  him  at  or  about  the  time  they 
transpired,  cannot  be  properly  re- 
ceived  in   evidence  to  assist  the 
recollection  of  the  witness.     The 
reception  of  sucli   memorandum 
in  evidence,    after    objection,   is 
ground  for  a  new  trial.    (Driggs 
agt.  Smith,  ante,  447.) 

15.  It  is  otherwise  where  the  wit- 
ness is  unable  1'rom  memory  alone 
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to  testify  to  such  facts.  The 
written  memorandum  may  then 
be  allowed  as  an  auxiliary  or  aid 
to  the  witness.  (Id.) 

16.  Under  a  general  or  specific  de- 
nial of  any  part  of  the  complaint 
which  the  plaintiff  is  required  to 
prove  to  maintain  his  action,  the 
defendant,  upon  principle  and  au- 
thority, is  at  all  times  at  liberty  to 
prove  anything  tending  to  show 
that  plaintiff's  allegation  is  untrue. 
(tichaus  agt.  Manhattan  Gas-light 
Co.,  ante,  481.) 

17.  Where    an    action    is    brought 
against  a  defendant  as  warehouse- 
man to  recover  for  the  loss  of  pro- 
perty left  with  him  as  such  ware-, 
houseman,     on     the    ground     of 
negligence  on  the  part  of  the  de- 
fendant,  the    court    will    rigidly 
adhere  to  the  rule  that  the  burden 
of  proof  rests  upon  the  defendant 
to   explain   and  account   for   the 
loss.      (Coleman   agt.    Livingston,  • 
ante,  483.) 

18.  But,  at  the  same  time,  where 
the  testimony,  given  on  the  part 
of  the  defense,  fully  and  satisfac- 
torily explains  the  manner  of  the 
loss,  and  that  the  defendant  did 
not  in  any  way  contribute  by  any 
neglect  or  want  of  precaution  on 
his  part  to  such  loss,  and  in  the 
absence  of  proof  on  plaintiff's  side 
from  which  negligence  could  be 
inferred,  the  defendant  is  entitled 
to  a  nonsuit.     (Id.) 

19.  In  an  action  on  a  policy  of  insu- 
rance to    recover    for  a  loss  of 
goods  by  fire,  composed  princi- 
pally of  teas,  it  is  incompetent  to 
admit  evidence  proposed  by  the 
defendant  to  show,  not  a  general 
custom,   but   as   to   the    business 
habits  of  a  limited  number  of  tea 
merchants  in  keeping  or  carrying 
a  certain  amount  of  teas,  for  the 
purpose  of  discrediting  plaintiff's 
testimony  as  to  the  amount  of  tea 
claimed  to  have  been  on  hand  at 
the  time  of  the  loss.    (Townxend 
agt.  Merchant*?  Ins.  Co.,  ante,  501.), 
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20.  It  is  proper  on  such  trial  to  ad- 
mit in  evidence,  on  the  part  of  the 
plaintiff,    offers    of    compromise 
made  by  the  defendant  in  settle- 
ment of  the  loss,  as  bearing  upon 
the  question  of  the  sufficiency  of 
the  proofs  of  loss,  such  sufficiency 
being  a  controverted  question  in 
the  case.     (Id.) 

21.  The  referee  found  from  the  tes- 
timony that  although  there  occa- 
sionally occur  in  Havana,  in  the 
winter  months,  from  time  to  time, 
a  few  sporadic  cases  of  yellow  fe- 
ver, yet  it  rarely  prevails  or  exists 
in  Havana  in  the  winter  months  as 
an  epidemic,  or  in  the  form  or 
condition,  or  to  the  extent  of  an 
epidemic,  and  did  not  so  prevail 
at  any  time  in  the  month  of  De- 
cember, 1870,  or  in  the  months  of 
January  or  February,  1871,  when 
the  said  Jacob  M.  Pohalaski  took 
the  disease  and  died.    (Poftalaski 
agt.  Mutual  Life  Ins.  Co.  of  N.  Y., 
ante,  504.) 

22.  The  referee  found  from  the  facts, 
as  a  conclusion  of  law,  that  the 
death  of  said  Jacob  M.  Pohalaski 
occurred     under     circumstances 
bringing  it    within  the    risk  as- 
sumed by  the  defendant  in  issu- 
ing the  said  policy.     Held,  that 
the  court  on  the  trial  properly  ex- 
cluded evidence  offered  by  the  de- 
fendant of  conversations  between 
Mr.  Pohalaski  and  the  president 
of  the  defendant,   alleged  to   be 
had  at  the  time  the  permit  was 
given,    showing    that    the    word 
"  epidemic  "  was  used  in  the  per- 
mit as  including  yellow  fever  and 
cholera  as  diseases,  without  any 
reference  to  their  existing  in    an 
epidemic  form  or  to  epidemic  ex- 
tent at  any  particular  time.    Held, 
also,  that  evidence  offered  by  the 
defendant,  intended  to  be  shown 
by   a   well   known  physician  on 
sanitary  subjects,  that  yellow  fever 
is  properly  classified  in  medical 
science,  and  known  as  belonging 
to  diseases  called  epidemics,  was 
properly  excluded  on  the  ground 
that  the  permit  being  reduced  to 


writing,  it  must  be  taken  to  be 
the  repository  and  evidence  of  the 
final  intention  and  understanding 
of  the  parties.  (Id.) 

23.  After  judgment,  it  will  be  assum- 
ed that  evidence  sufficient  to  sustain 
it  was  given.    (Dutcher  agt.  Porter, 

63  Barb.,  15.) 

24.  If  evidence,  though  erroneously 
admitted,  could  have  had  no  effect 
upon  the  judgment,  the  error  is  a 
harmless  one.     (Stiles  agt.  Meyer, 

64  Barb.,  77.) 

25.  The  admission  of  illegal  testimony 
by  a  referee  will  not  warrant  a  re- 
versal of  the  referee's  decision, 
where  there  is  sufficient  evidence, 
without  such  testimony,  to  sustain 
the  judgment ;   the  error  of  the 
referee,  if  any,  in   admitting  the 
illegal  testimony,  in  such  a  case, 
not  being  injurious  to  the  unsuc- 
cessful  party.      (Fabbri  agt.    The 
Mercantile  Mutual  Insurance  Co., 
64  Barb.,  85.) 

26.  Parol  evidence  is  admissible  of 
the  contents  of  a  letter,  it  appear- 
ing that  the  person  in  whose  pos- 
session it  is,  is  out  of  the  country. 
(Tucker  agt.  Woolsey,  6  Lans.,  482.) 

27.  Parol  evidence  is  admissible  in 
an  action  for  the  foreclosure  of  a 
mortgage,  payable  in  money,  as- 
signed by  the  mortgagee  as  col- 
lateral security  for  the  payment 
of  his  indebtedness  to  the  assignee, 
that  it  was  agreed  that  such  in- 
debtedness was  to  be  paid  in  pro- 
dsce.    (Hildebrant  agt.  Craicford, 
6  Lans.,  502.) 

28.  Testimony  given  without  objec- 
tion cannot,  it  seems,  be  stricken 
out  upon  motion  made  after  the 
whole    evidence    is  in.      (Filkins 
agt.  Baker,  6  Lans.,  516.) 

29.  A  transcript  of  the  docket  in  the 
office  of  a  county  clerk  of  a  judg- 
ment purporting  to  have  been  ren- 
dered by  a  justice  of   the  peace, 
with  a  certified  copy  of  the  tran- 
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script  of  the  justice,  are  prima 
fade  evidence  of  the  judgment, 
but  not  conclusive.  It  is  compe- 
tent to  prove  by  the  testimony  and 
docket  of  the  j  ustice  that  no  such 
judgment  has  in  fact  been  ren- 
dered. (Stephens  agt.  Santee,  49 
2f.  Y.R,35.) 

30.  Where  a  witness,  in  answer  to  a 
proper  question  which  is  objected 
to,  gives  testimony  not  called  for 
by  it,  which  is  incompetent,  but 
no  objection  is  made  to  the  an- 
swer or  motion  to  strike  it  out,  it 
cannot  be   objected  to  upon  re- 
view.   (Id.) 

31.  The  requirement  of  section  110  of 
the  Code,  that  an  acknowledgment 
or  new  promise  to  take  a  case  out 
of  the  operation  of  the  statute  of 
limitations   must   be   in  writing, 
does  not  alter  the  effect  of  a  pay- 
ment of  principal  or  interest.   Nor 
does  it  prescribe  any  new  rule  of 
evidence   as   to   the  fact  of  such 
payment ;  and  it  may  be  proved 
by  oral  admissions  of  the  debtor. 
Such  payment  may  be  made  by  an 
agent,  and   the   authority  of  the 
agent  may  be  proved  by  parol  evi- 
dence.    (First  Nat.  Bank  agt.  Bal- 
lou,49N.  Y.R,155.) 

32.  For  the  purpose  of  proving  the 
genuineness  of  a  signature  against 
a  party  to  be  charged  thereby,  it 
is  not  competent  to  prove  that  the 
signature  is   not   in  a   simulated 
handwriting.    (Rowing  agt.  Manly, 
49  N.  T.  R.,  192.) 

83.  Copies  of  original  memoranda 
after  proof  of  the  facts  therein 
contained  may  be  read  as  a  state- 
ment in  detail  of  what  the  witness 
has  testified.  (McOormwk  agt.  P. 
C.  R  R,  49  N.  Y.  R,  303.) 

34.  Where  a  portion  of  a  writing  is 
competent  evidence  for  any  pur- 
pose, it  is  not  rendered  incompe- 
tent because  it  contains  other 
statements  which  are  inadmissi- 
ble. (Dutchess  Co.  agt.  Harding, 
49  N.  Y.  R,  321.) 


35.  A  resolution  of  the  board  of  di- 
rectors of  a  corporation,  ratifying 
the  act  of  one  acting  as  its  agent, 
is  competent  evidence  of  the  au- 
thority of  the  agent.     (Dent  agt. 
N.  A.  S.  Co.,  49  N.  Y.  R,  390.) 

36.  Where  the  language  of  a  written 
contract  is  obscure   and  ambigu- 
ous, facts  existing  at  the  time  of 
the  making  of  the  contract  may 
be   properly  considered,  for  the 
purpose  of  interpreting   the  lan- 
guage ;  but  no   evidence   of  the 
language  employed  by  the  parties 
in  making   the   contract   can   be 
resorted  to,  except  that  furnished 
by  the  written  contract  itself.  (Id.) 


EXCEPTIONS. 

1.  Where  the  defendant  requests  the 
court  to  charge  six  propositions 
stated  as  a  wlwU,  and  the  excep- 
tion taken  to  the  refusal  of  the 
court  so  to  do,  is  a  general  one,  if 
any  one  of  the  said  propositions 
was  unsound,  the  exception  is  un- 
tenable.    (Myers  agt.  Dixon,  ante. 
48.) 

2.  Where  a  case,  as  settled,  contains 
no  exception,  either  to  the  final  de- 
cision or  to  any  question  of  law 
decided  during  the  trial,  the  court 
cannot,    on    appeal,    review    it. 
(Dainese  agt.  Allen,  ante,  430.) 

3.  But  exceptions  to  conclusions  of 
law  may  be  reviewed,  although 
the  printed  case  does  not  contain 
any  of  the  evidence.     On  such  an 
appeal  the   question  is,   has  the 
judge  or  referee  drawn  a  correct 
conclusion  from  established  facts  ? 
(Id.) 

4.  Findings  of  fact  need  no  excep- 
tion ;  and  when  a  party  relies  ex- 
clusively upon  erroneous  decisions 
made  during  the  trial,  it  is  not  ne- 
cessary to  make  and  serve  formal 
exceptions  to  the  conclusions  of 
law,  or  to  the  final  decision.     (Id.) 
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5.  Where  the  case  contains  no  ex- 
ception  to   the  dismissal   of  the 
complaint  in  the  action,  or  to  the 
referee's  conclusions  of  law,  the 
court,  nevertheless,  have  the  power 
to  review  the  rulings  of  the  referee 
upon   the   questions   of  evidence 
which   arose   upon  the  trial  and 
are  presented  by  the  exceptions 
taken  at  the  time,  and  to  reverse 
the  judgment  and  grant  a  new 
trial  if  it  is  found  that  the  referee 
has  erred  in  any  of  these  particu- 
lars to  the  prejudice  of  the  plain- 
tiff.   (Id.) 

6.  A  party  excepting  to  the  conclu- 
sions of  law  of  a  court  or  a  refe- 
ree is"  not  held  to  the  same  strict 
rule  as  in  excepting  to  a  charge. 
Where  &  charge  is  good  in  part 
and  ill  in  part,  the  exception  must 
point  out  the  very  part  which  is 
ill,  so  that   the   court,  having  its 
attention  specifically  called  to  it, 
may  have  an  opportunity  to  cor- 
rect the  error ;  but  exceptions  to 
conclusions    of  law    come    after 
the   power  to  rectify  has   passed 
from  the  court  or  referee,  and  the 
reason  for  the  strict  rule  in  the 
former  case  fails.  (Newin  agt.  Lyon, 
49  N.  T.  R.,  661.) 


EXECUTION. 

1.  If  the  plaintiff  in  an  execution 
treats  it  as  properly  in  the  officer's 
hands  after    the    return  day,  he 
waives  his  existing  right  of  action 
for  its  non-return.     (McKinley  agt. 
Tucker,  §  Law.,  214.) 

2.  Instructions  to  the  deputy  after 
the  return  day,  implying  a  consent 
that  he  may  retain  the  execution, 
make  the  deputy  the  party's  agent 
and  discharge  the  sheriff  from  an 
accrued  cause  of  action  for  its  non- 
return.    (Id.) 

3.  Where  application  is  made  to  a 
surrogate,  under  chapter  295,  laws 
of  1850,  for  leave  to  issue  execu- 
tion  against  the  estate  of  a  de- 


ceased judgment  debtor,  the  claim- 
ants of  the  property  sought  to  be 
applied  in  satisfaction  of  the  judg- 
ment, and  the  personal  representa- 
tives of  the  deceased,  are  entitled 
to  be  heard,  and  should  have  no- 
tice. Without  notice  to  the  par- 
ties affected,  the  jurisdiction  of 
the  surrogate  is  improperly  exer- 
cised. (Marine  Bank  agt.  Van 
Brunt,  49  N.  T.  R.,  160.) 


EXECUTORS    AND    ADMINIS- 
TRATORS. 

1.  An  action  may  be  brought  by  an 
administrator  upon  a  judgment  re- 
covered in  favor  of  and  during  tho 
lifetime  of  his  intestate  against  the 
defendant   without   leave    of  the 
court.    (Smith  agt.  Britton,  ante, 
428.) 

2.  Such  an  action  is  not  between  the 
same  parties,  and,  therefore,  does 
not  fall  within  the  prohibition  of 
section  71  of  the  Code.     (Id.) 

3.  If,  upon  the    presentation    of  a 
claim,  an  executor  does  not  admit 
or  reject  it,  he  must  be  regarded 
as  disputing  it.    (Cooper  agt.  Fetter, 


4.  A  denial  of  allegations,  in  a  peti- 
tion to  the  surrogate,  cannot  be 
regarded  as  allegations  of  new 
matter.  (Id.) 


EXPRESS  COMPANY. 

1.  Where  a  package  contains  mo- 
ney or  coin,  and  its  external  ap- 
pearance is  in  harmony  with  its 
contents,  and,  in  connection  with 
the  size  and  weight  of  the  package, 
indicates  clearly  that  it  is  not  one 
containing  ordinary  merchandise, 
and  there  is  no  claim  that  any 
verbal  misstatement  has  been  made 
by  any  one,  or  to  any  one,  as  to  its 
contents,  on  its  delivery  to  an  ex- 
press company  or  common  carrier 
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for  transportation,  the  rule  is  that 
the  consignor  is  not  bound  to  vol- 
unteer any  information  to  the  car- 
rier, or  make  any  statement  what- 
ever as  to  its  contents,  unless  he 
is  asked  by  the  carrier.  (Gor/iam 
Manufij  (Jo.  agt.  Fargo,  ante,  90.) 

2.  The  carrier  is  bound  to  make  the 
inquiry  as  to  the  value  of  the  box 
or  package  delivered  to  him,  and 
the  owner  must  answer  at  his 
peril ;  and  if  such  inquiries  are 
not  made,  and  it  is  received  for 
such  price  for  transportation  as  is 
asked  with  reference  to  its  bulk, 
weight  or  external  appearance, 
the  carrier  is  responsible  for  the 
loss,  whatever  may  be  its  value. 
(Id.) 

EXTRADITION. 

1.  The  treaty  between  the  govern- 
ments of  the  United  States   and 
France,  of  February  24,  1845,  pro- 
vides for  the  demand  of  one  power 
and  the  surrender  by  the  other  of 
persons  accused  of  certain  crimes. 
One  such  crime  is  burglary,  which 
is  defined  to  be  the  breaking  and 
entering  into  a  mansion-house  of 
another  by  night,  witli  intent  to 
commit  felony.     This   is  a  com- 
mon-law offense  and  recognized 
as   such    by    both    governments. 
(Matter  of  Lagrave,  ante,  301.) 

2.  But  the  crime  of  burglary  in  the 
third  degree,  under  the  statutes  of 
the    state   of  New   York,   is  un- 
known to  the  common  law ;  and 
there  is  no  provision  in  the  above 
mentioned     treaty,     and     conse- 
quently   no    power    for  the    de- 
mand and   the  extradition  of  a 
fugitive  from  one  government  to 
the  other  for  such  a  crime.     (Id.) 

F. 

FEIGNED  ISSUE. 

1.  If  no  error  was  committed,  upon 
the  trial  of  a  feigned  issue,  .the  ob- 
jection that  the  verdict  is  against 


evidence  cannot  be  made  available 
for  a  new  trial.  (McKinley  agt. 
Lamb,  64  Barb.,  199.) 

2.  On  the  trial  of  a  feigned  issue,  the 
facts  are  expressly  to  be  found  by 
the  jury.     It  seems  hardly  consis- 
tent, when  the  iasue  is  sent  to  a 
jury  to  be  tried,  that  the  court 
should  direct  a  verdict  on  matters 
of  law.     Such  questions  should  be 
submitted  to  the  court,  on  the  ap- 
plication for  judgment  on  the  ver- 
dict.    (Id.) 

3.  Where  the  court  has  directed  cer- 
tain issues  to  be  tried  by  a  jury, 
and  the  jury  have  passed  upon 
those  issues,  and  the  findings  and 
verdict  are  sustained,  and  no  error 
has  been  committed  by  the  court, 
upon  the  trial,  a  new  trial  will  not 
be  granted.    (Id.) 


FIDUCIARY  CAPACITY. 

1.  Where  in  an  action  for  the  con- 
version of  money  by  the  defend- 
ant, received  in  a  fiduciary  capa- 
city, the  defendant  sets  up  as  a 
defense  that  he  was  robbed  of  the 
money  while  traveling  in  a  rail- 
road car,  and  the  case  is  referred 
to  a  referee,  who  finds  that  the 
evidence  is  not  sufficient  to  estab- 
lish it  as  a  fact  that  the  defendant 
had  taken  or  converted  the  money 
in  dispute, — Held,  on  appeal,  that 
there  being  no  exception  in  the 
case  except  the  exceptions  to  the 
report,  while  it  must  be  conceded 
that  the  evidence  as  reported  is 
sufficient  to  create  grave  doubts  as 
to  the  fact  of  the  robbery,  it  is  not 
sufficient  to  prove  a  case  entitling 
the  plaintiff  to  recover  money  from 
the  defendant.  (Holland  agt.  Hay- 
man,  ante,  16.) 


FOREIGN  CORPORATIONS. 

1.  Although  another  state  cannot  cre- 
ate a  corporation  within  this  state, 
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yet  it  is  no  objection  to  the  corpo- 
rate acts  of  a  foreign  corporation 
done  in  this  state  that  they  are 
authorized  by  a  meeting  of  the 
directors,  held  in  this  state,  when 
the  acts  so  authorized  are  not  re- 
pugnant to  the  policy  of  our  own 
laws.  (Smith  agt.  Alwrd,  68  Barb., 
415.) 

FORGED  CHECK. 

1.  A  bank  is  liable  to  a  bona  fide 
holder  in  the  ordinary  course  of 
business  upon  a  forged  check  pur- 
porting to  be  drawn  upon  it,  pay- 
able to  order,  and  which  it  has 
certified.     (Hagen  agt.  Bowery  Nat. 
Bank,  6  Lam.,  490.) 

2.  The  liability  to  such  holder  at- 
taches upon  the  certification,  and 
it  is  immaterial  whether  the  in- 
dorsement of  the  check  is  that  of 
the  payee  named,  or  whether  a 
fictitious     person    is    named    as 
payee.    (Id.) 

3.  An  advertisement    of   a    forged 
note    cannot    affect    a  bona  fide 
holder    thereof    unless     brought 
home  to  him.    (Id.) 


G. 

GUARDIAN  AND  WARD. 

1.  A  guardian  in  socage  has   the 
right  to  make  a  lease  of  the  lands 
of  his  ward,  in  his  own  name  ; 
and  one  so  made  will  bind  the 
infant  as  effectually  as  if  made  in 
his  name.     (Thacker  agt.  Hender- 
son, GSBarb.,  271.) 

2.  A  general  guardian  has,  as  such, 
the  same  power,  in  that  respect, 
as  a  guardian  in  socage.     (Id.) 

3.  The  contract  of  a  guardian  for  the 
salf.  of  his  ward's  real  estate  is 
wholly  unauthorized,  and  will  not 
bind  either  the  ward  or  his  estate, 
except  so  far  as  the  guardian  has 


the  power  to  deal  with  the  posses- 
sion.    (Id.) 

4.  If  a  lease,  executed  by  a  guardi- 
an, does  not  cover  the  whole  period 
of  the  ward's  minority,  then  there 
is  a  reversionary  interest  in  the 
guardian,  which  he  has  a  right  to 
assign.    (Id.) 

5.  Such  interest  will  pass  under  a 
contract  of  sale,  executed  by  the 
guardian    and    approved    by  the 
court  ;    and    the    purchaser    will 
have  such  a  reversionary  interest 
in  the  premises  as  will  enable  him 
to  recover  damages  for  an  injury 
to  such  interest.     (Id.) 


II. 
HUSBAND  AND  WIFE. 

1.  Under  the  provisions  of  the  act  of 
1867  (chap.  887,  laws  of  1867),  in 
an  action  between   husband  and- 
wife,  either  is  a  witness  in  his  or 
her  behalf  against  the  other,  save 
in  the  cases  excepted  in  said  act. 
(Southwick  agt.  Southwick, .  49  JH. 
T.  R,  510.) 

2.  This  act  applied  to  all  trials  there- 
after had  in  actions  pending  when 
it  took  effect,  and  under  it  the  hus- 
band or  wife  can  testify  to  conver- 
sations and  communications  (not 
confidential)  had  with   the   other 
prior  to  the  taking  effect  of  the 
act.    (Id.) 

3.  The  act  as  thus  interpreted  is  not 
repugnant  to  the  provision  of  the 
constitution  of  the  United  States 
(sub.   1,   §  10,   art.   1)  prohibiting 
the  passage  of    an  ex  post  facto 
law.     (Id.) 


I. 

INCHOATE  RIGHTS. 

1.  Inchoate  rights,  generally,  derived 
under  a  statute,   are  lost  by  its 
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repeal,  unless  saved  by  express 
words  in  the  repealing  statute. 
(Richardson  agt.  Pulver,  63  Barb., 
67.) 


INJUNCTION. 

1.  It  is  now  well  settled  in  this  state 
that  an  injunction  cannot  be  sus- 
tained by  one  or  more  tax-payers 
to  prevent  the  collection  of  a  tax 
illegally  imposed.      (Corwin  agt. 
Campbell,  ante,  9.) 

2.  Consequently  it  cannot  be  sus- 
tained to  restrain  the  future  pro- 
bable  or  possible  imposition  of 
such  a  tax  which  the  tax-payers 
of  a  town  may  become  liable  to 
pay  by  reason  of  the  unauthorized 
issuing  of  the  bonds  of  the  town 
for  railroad  purposes.    (Id.) 

3.  If  the  proceedings  of  the  assessors 
of  the  town  appear  to  be  in  all  re- 
spects regular  and  to  comply  with 
the  statute,  this  court  has  no  pow- 
er by  action  to  restrain  the  com- 
missioners   by    injunction    from 
issuing  the  bonds  of  the   town, 
because  the  assessors  may  have 
predicated  their  conclusion  upon 
facts  failing  to  warrant  it.    (Id.) 

4.  A  different  mode  has  been  pro- 
vided for  reviewing  and  correcting 
the  decision  of  the  assessors ;  that 
is  to  be  done  by  the  writ  of  certio- 
rari.     The  fact  that  the  parties 
entitled  to  apply  for  the  writ  have 
omitted  to  do  so  until  the  right  to 
it  has  been  lost  by  lapse  of  time, 
will    justify    no    change    in    the 
disposition  which  should  be  made 
of  such  application.     (Id.) 

5.  The  object  of  the  process  of  in- 
junction is  both  preventive  and 
protective.     It  seeks  to  prevent  a 
meditated  wrong,  and  not  to  re- 
dress an  injury,  which  can  usually 
be  done  only  at  law,  and  then  to 
protect  a  party  against  any  un- 
lawful   invasion    of    his    rights. 
(Palmer  agt.  Foky,  ante,  110.) 


6.  The  general  object  and  use  of  the 
process  of  injunction  considered. 
(Id.) 

1.  An  undertaking,  given  on  the 
issuing  of  an  injunction,  is  for 
the  benefit  of  all  the  defendants 
enjoined,  whether  served  or  not. 
Consequently,  it  is  not  necessary 
for  a  defendant  not  served  to  ap- 
pear in  the  action,  to  have  the 
benefit  of  the  undertaking.  (Dry 
Dock,  &c. ,  R.  R.  Co.  agt.  Cunning- 
ham, ante,  458.) 

8.  An  injunction  staying  proceedings 
under  the  statute,  by  a  landlord, 
for  the  removal  of  a  tenant,  will 
not  be  granted  unless  it  appears 
that  the  magistrate  has  no  juris- 
diction, or  that  the  proceedings 
are  fraudulent  or  collusive.  (Sher- 
man agt.  Wright,  49  JV.  YR,  227.) 


INSURANCE. 

1.  A  condition,  contained  in  a  policy 
of  insurance,  that  no  action  shall 
be  brought  against   the  company 
within  six  months  after  the  loss 
occurs,    is    a   valid    contract    of 
limitation  and  will  be  enforced  by 
the  courts.      (O'Brien  agt.  Mech. 
and  Traders'  Fire  Ins.   Co.,  ante, 
453.) 

2.  In  an  action  on  a  policy  of  insu- 
rance to  recover  for  a  loss  of  goods 
by  fire,  composed  principally  of 
teas,  it  is  incompetent  to  admit 
evidence  proposed  by  the  defend- 
ant to  show  not  a  general  custom, 
but  as  to  the  business  habits  of  a 
limited  number  of  tea  merchants 
in  keeping  or  carrying  a  certain 
amount  of  teas,  for  the  purpose  of 
discrediting  plaintiff's   testimony 
as  to  the  amount  of  tea  claimed  to 
have  been  on  hand  at  the  time  of 
the    loss.      (Townsend   agt.    Mer- 
chant*? Ins.  Co.,  ante,  501.) 

3.  It  is  proper  on  such  trial  to  admit 
in   evidence,  on  the  part  of   the 
plaintiff,    offers    of    compromise 


552 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


made  by  the  defendant  in  settle- 
ment of  the  loss,  as  bearing  upon 
the  question  of  the  sufficiency  of 
the  proofs  of  loss,  such  sufficiency 
being  a  controverted  question  in 
the  case.  (Id.) 

4.  The  terms  of  a  life  policy  of  insu- 
rance issued  by  the  defendant  to 
the  plaintiff  on  the  life  of  her  hus- 
band, Jacob  M.  Pohalaski,  con- 
tained a  condition  that  if  the  said 
Jacob  M.  Pohalaski  should  pass 
beyond  certain  limits  specifically 
described  therein  without  the 
consent  of  the  company  given  in 
writing  the  policy  should  be  void. 
(Pohalaski  agt.  Mutual  Life  Ins. 
Co.ofN.  Y., 


5.  Subsequently  permission,  in  writ- 
ing, was  given  to  Mr.  Pohalaski  to 
proceed  to  Cuba,  .a  place  within 
the  prohibition  of  the  policy,  by  a 
permit,  as  follows:  "Permission  is 
hereby  given  to  J.  M.  Pohalaski 
*  *  *  to  proceed  to  Cuba  and  re- 
turn before  April  1,  1871.     He  to 
take  his  own  risk  of  death  from 
epidemics."      Mr.  Pohalaski  pro- 
ceeded to  Cuba  and  died  in  the 
city  of  Havana,  of  yellow  fever,  in 
the  month  of  February,  1871.  (Id.  ) 

6.  The  referee  found  from  the  testi- 
mony that  although  there  occa- 
sionally occur  in  Havana,  in  the 
winter  months,  from  time  to  time, 
a  few  sporadic  cases  of  yellow  fe- 
ver, yet  it  rarely  prevails  or  exists 
in  Havana  in  the  winter  months 
as  an  epidemic,  or  in  the  form  or 
condition,  or  to  the  extent  of  an 
epidemic,  and  did  not  so  prevail 
at  any  time  in  the  month  of  De- 
cember, 1870,  or  in  the  months  of 
January  or  February,  1871,  when 
the  said  Jacob  M.  Pohalaski  took 
the  disease  and  died.     (Id.) 

7.  The  referee  found  from  the  facts, 
as  a  conclusion  of  law,  that  the 
death  of  said  Jacob  M.  Pohalaski 
occurred     under     circumstances 
bringing     it     within     the     risk 
assumed  by  the  defendant  in  issu- 
ing the  said  policy.    Held,  that  the 


court  on  the  trial  properly  ex- 
cluded evidence  offered  by  the  de- 
fendant of  conversations  between 
Mr.  Pohalaski  and  the  president 
of  the  defendant,  alleged  to  be  had 
at  the  time  the  permit  was  given, 
showing  that  the  word  "  epi- 
demic" was  used  in  the  permit  as 
including  yellow  fever  and  cholera 
as  diseases,  without  any  reference 
to  their  existing  in  an  epidemic 
form  or  to  epidemic  extent  at  any 
particular  time.  Held,  also,  that 
evidence  offered  by  the  defendant, 
intended  to  be  shown  by  a  well 
known  physician  on  sanitary  sub- 
jects, that  yellow  fever  is  properly 
classified  in  medical  science  and 
known  as  belonging  to  diseases 
called  epidemics,  was  properly  ex- 
cluded on  the  ground  that  the  per- 
mit being  reduced  to  writing,  it 
must  be  taken  to  be  the  repository 
and  evidence  of  the  final  intention 
and  understanding  of  the  parties. 
(Id.) 


J. 
JUDGMENTS. 

1.  Where  a  defendant  executes  an 
assignment,  leaving  the  date  blank, 
of  all  his  right,  title  and  interest  in 
and  to  the  taxable  coats  and  dis- 
bursements in  the  action,  to  his  co- 
defendant  in  the  suit,  several  days 
prior  to  the  trial,  and  on  the  trial 
the  complaint  is  dismissed  as  to 
such  defendant  and  a  verdict  for 
costs  rendered  in  his  favor,  and  on 
the  same  day  his  co-defendant  per- 
fects the  assignment  to  him  by  fill- 
ing in  the  date,,  and  the  plaintiff  on 
that  day  recovers  a  verdict  against 
the  co-defendant,  which  is  imme- 
diately assigned  to  a  third  person, 
and  the  co-defendant  subsequently 
enters  judgment  for  costs,  &c.,  as- 
signed to  him,  and  two  days  there- 
after the  assignee  Of  the  plaintiff 
enters  judgment  on  the  verdict  re- 
covered by  the  plaintiff  anil  assign- 
ed to  him,  the  co-defendant  is  not 
entitled  to  offset  his  judgment 
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against  that  of  the  plaintiff.  ( Wood 
agt.  Merritt,  ante,  471.) 

2.  The  co-defendant's  claim  to  costs 
was  not  liquidated  when  the  as- 
signment was  made  to  him,  and 
did  not  become  so  until  judgment 
was  entered,  when  the  plaintiff's 
demand  sued  on  was  liquidated 
and  assigned  before  judgment  en- 
tered.    (Id.) 

3.  The  legislature,  in  the  enactment 
of  section  371  of  the  Code,  by  re- 
ferring to  the  judgment  to  be  ap- 
pealed from,  did   not  intend    to 
refer  to  it  as  a  judgment  to  be 
afterwards  increased  by  interest, 
but  to  the  judgment  as  it  was  at 
the  time  the  party  appealed  from 
it.      (Humiston    agt.    Bollard,    63 
Bwft.,9.) 

4.  Judgments  of  courts  of  law  are  to 
be    reviewed    according    to    the 
course  of  the  common  law,  unless 
a  statute  otherwise  provides.     A 
suit  cannot  be  instituted  in  equity 
to  set  aside  a  judgment  at  law,  for 
want  of  jurisdiction  in  the  court 
or  judge  before  whom  the  pro- 
ceeding was  had  and  the  judgment 
recovered.     (Ayres  agt.  Lawrence, 
63  Barb.,  454.) 

5.  A  decision  of  the  supreme  court 
reversing  a  conviction  in  the  oyer 
and  terminer  and  granting  a  new 
trial   is    a   judgment   within   the 
meaning   of  chapter  82,  laws  of 
1852,  and,  as  far  as  that  court  is 
concerned,  is  final.     A  writ  of  er- 
ror, therefore,  lies  to  review  such 
judgment.     (The  People  agt.  Ben- 
nett, 49  N.  Y.  R,  137.) 

6.  The  docketing  of  a  judgment  in 
the  office  of  the  county  clerk,  un- 
der the  provisions  of  the  act  of 
1840  (chap.  386,  laws  of  1840),  is 
not  essential  to  the  conclusiveness 
of  a  judgment  in  an  action  to  re- 
cover possession  of  real  property. 
If  such  judgment  is  docketed  by 
the  clerk  ot  the  court  where  ren- 
dered, as  judgments  in  courts  of 
record  are  required  to  be  dock- 
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eted  (2  R.  S.,  360,  §  13),  it  is  suffi- 
cient. If  the  judgment  was  ob- 
tained by  default,  after  three  years . 
from  such  docketing,  it  is  conclu- 
sive upon  the  defendant,  and  upon 
all  persons  claiming  from  or 
through  him  by  title  accruing  after 
the  commencement  of  the  action 
(2  R.  S.,  300,  §  38.)  (Sheridan  agt. 
Andrews,  49  N.  FJ?.,478.) 


JURISDICTION. 

1.  Where  the  evidence  is  sufficient 
to  show  that  deceit  has  been  used 
for  the  purpose  of  bringing  a  per- 
son within  the  jurisdiction  of  this 
court,  that  he  may  be  served  with 
a  summons  and  thus  subjected  to 
an  action  in  this  court,  the  service 
of  the  summons  will  be  set  aside 
and  vacated.     (Baker  agt.  Wales, 
ante,  137.) 

2.  Where  a  prisoner  is  in  custody  of 
a  United  States  marshal  and  the 
proceedings  brought  before  this 
court  by  certiorari  show  that  he  is 
in  his  custody  by  virtue  of  pro- 
cess    issued    upon     proceedings 
which  the  act  of  congress  author- 
ized to  be  taken,  through  federal 
authority,  for  the  purpose  of  de- 
termining the  question  whether  or 
not  the  prisoner  should  be  extra- 
dited under  the  treaty  between  the 
United  States  and  Great  Britain, 
to  answer  for  an  alleged  crime, 
this  court  has  no  jurisdiction  nor 
authority  to  compel  the  produc- 
tion of  the  prisoner  before  it  to 
enable  it  to  review  the  proceed- 
ings of  the  federal  tribunal.    (Peo- 
ple agt.  Fluke,  ante,  294.) 

3.  The  treaty  between  the  govern- 
ments of  the  United  States  and 
France,  of  February  24,  1845,  pro- 
vides for  the  demand  of  one  power 
and  the  surrender  by  the  other  of 
persons  accused  of  certain  crimes. 
One  such  crime  is  burglary,  which 
is  defined  to  be  the  breaking  and 
entering  into  a  mansion-house  of 
another  by  night,  with  intent  to 
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commit  felony.  This  is  a  com- 
mon-law offense  and  recognized 
as  such  by  both  governments. 
(Matter  of  Lagrave,  ante,  301.) 

4.  But  the  crime  of  burglary  in  the 
third  degree,  under  the  statutes  of 
the  state  of  New  York,   is  un- 
known to  the  common  law ;  and 
there  is  no  provision  in  the  above 
mentioned  treaty,  and  consequent- 
ly no  power  for  the  demand  and 
the  extradition  of  a  fugitive  from 
one.  government  to  the  other  for 
such  a  crime.     (Id.) 

5.  Where,   under  and  pursuant  to 
section  48  of  the  act  of  congress  of 
June  30, 1864  (13  Statutes  at  Large, 
p.  238),  as  amended  by  ninth  section 
of  the  act  of  congress,  July  13, 
1866  (14  Statutes  at  Large,  p.  112), 
a  proceeding  was  instituted  and 
carried  out,  viz. :  To  sell  a  barge 
and  a  quantity  of  distilled  spirits 
and  utensils  for  making  the  same, 
as  perishable,  it  is  the  duty  of  the 
purchaser  seeking  to  avail  himself 
of  such  title  to  make  out  by  proof 
all  the  necessary  steps  required  by 
that  provision  of  the  statute  to 
give  jurisdiction  to  the  collector 
to  sell.      (Tracy  agt.   Corse,  ante, 
316.) 

6.  The  authority  under  those  provi- 
sions of  the  act  of  congres  to  sell 
rests  on,  1.  The  application  by  the 
collector  of  internal  revenue  to  the 
assessor  to  examine  the  property 
seized,  etc.    2.  The  assessor's  ex- 
amination and  opinion  that  a  sale 
is  necessary.      3.    The  assessor's 
appraisal  of  the  property  sought 
to  be  sold  as  perishable.    4.  The 
refusal  of  the  owner  of  the  proper- 
ty to  give  a  bond.    5.  The  order 
to  sell.     (Id.) 

7.  Where  one  of  the  plaintiffs  was  a 
resident  of  the  city  of  New  York, 
where  one  of  the  agreements  was 
to  have  been  performed, — Held, 
that  this  court  has  jurisdiction  of 
the  action.      (Thornton  agt.    St. 
Paul,  (fee.,  Railway  Co.,  ante,  416.) 


.  Stale  courts  have  jurisdiction  of  ac- 
tions prosecuted  by  assignees,  ap- 
pointed under  the  United  States 
bankrupt  act,  to  set  aside  convey- 
ances made  by  the  bankrupt  when 
insolvent,  and  within  four  months 
before  the  filing  of  the  petition  in 
bankruptcy  against  him,  with  a 
view  to  give  a  preference  to  one 
of  his  creditors,  who  had  reasona- 
ble cause  to  believe  such  bankrupt 
was  insolvent,  and  that  the  con- 
veyance was  made  in  fraud  of  the 
provisions  of  that  act,  although 
the  cause  of  action  is  one  created 
by  the  act  of  congress.  (Gilbert 
agt.  Priest,  63  Barb.,  339.) 

.  Where  the  court  has  jurisdiction  of 
the  subject-matter  of  an  action, 
consent  will  confer  jurisdiction  of 
the  person  ;  and  in  case  of  a  foreign 
corporation,  such  consent  may  be 
expressed  by  appearing  by  attor- 
ney and  answering  generally  in 
the  action.  (McCormick  agt.  P.  C. 
B.  R,4QN.  T.  U.,303.) 


JURY. 

1.  It  is  the  clear  province  of  the  jury 
to   deal  with  facts,   especially  in 
cases  of  conflict  of  testimony,  and 
the    province   of    the   jury  only. 
(Mwss  agt.  Slierrill,  63  Barb.,  21.) 

2.  When  there  is  no  decided  pre- 
ponderance of  evidence  on  either 
side,  the  case  depending  mainly 
upon  the  conflicting  testimony  of 
the  parties  themselves,  who  are 
equally    respectable     and    uuim- 
peached,  the  jury  are  the  proper 
persons  to  decide  between  them, 
as  to  whose  testimony  is  entitled 
to  the  greatest  credit     (Id.) 


JUSTICE'S  COURT. 

1.  A  justice  of  the  peace,  holding  a 
court  of  special  sessions,  has  juris- 
diction and  authority  to  punish  a 
person  as  for  a  criminal  contempt 
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of  such  court,  for  -willfully  and 
contemptuously  refusing  to  be 
sworn  as  a  witness  by  or  before 
such  court,  or  by  or  before  such 
justice,  while  holding  such  court 
as  a  justice  of  the  peace,  he  hav- 
ing been  duly  subpoenaed  as  a 
witness.  (Bowen  agt.  Hunter,  ante, 
193.) 

2.  Where  the  constable  who  serves 
the  summons  for  the  plaintiff  in  a 
justice's  court  appears  and  advo- 
cates the  cause  on  the  trial  for  the 
defendant,  who  did  not  appear  in 
person,  without  producing  any  au- 
thority, and  without  objection  by 
the  plaintiff,  who  personally  ap- 
peared, the  defendant  'cannot,  on 
appeal,  take  advantage  of  such  ap- 
pearance by  the  constable  for  a 
reversal  of  the  judgment.       (El- 
dredge  agt.  McNulty,  ante,  440.) 

3.  The  only  demurrer  to  a  complaint 
which  is   allowed  in  a    justice's 
court,  by  the  present  law,  is  when 
the  complaint  is  not   sufficiently 
explicit  to  enable  the  defendant  to 
understand  it,  or  when  it  contains 
no  cause    of  action.    Neither  of 
these  causes  of  demurrer  applies 
to  an  objection   that  the  action  is 
brought  in  a  wrong  county.     (Lap- 
ham  agt.  Hice,  63  Barb.,  485.) 

4.  Although  in  a  summons,  issued 
by  a  justice  of  the  peace,  in  an  ac- 
tion by  town  officers  of  one  county 
against   town  officers  of  another 
county,  the  official  titles  of  the  re- 
spective parties  are  stated,  yet,  if 
it  be  not  stated  that  the  plaintiff 
sues,  or  the  defendant  is  sued  in 
his  official  capacity,  the  statement 
of  the  official  titles  of  the  parties 
operates  as  a  mere  descriptio  per- 
sonoe.    (Id.) 

5.  There  seems  to  be  no  method  by 
which,  in  a  justice's  court,  the  de- 
fendant, in  a  case  where  the  action 
is  commenced  in  a  wrong  county, 
can  avail  himself  of  the  objection, 
except  as  a  ground  of  nonsuit  on 
the  trial,  as  at  common  law,  where 


the  objection  is  not  open  to  a  de- 
murrer.   Per  TALCOTT,  J.    (Id.) 

6.  In  a  justice's  court,  the  objection 
that  the  action   is  brought  in  a 
wrong  county,  if  well   founded, 
must  necessarily  defeat  the  action 
itself.     (Id.) 

7.  In  an  action  tried  in  justice's  court 
by  a  jury,   after  the  rendition  of 
the  verdict  and  entry  thereof  in 
the  docket  of  the  justice,  the  only 
remaining  judicial  duty  for   him 
to  perform    is    to    determine   the 
amount  of  costs  to  which  the  pre- 
vailing party  is  entitled,  and  add 
the  same  to  the  verdict ;  the  law 
makes  a  judgment  for  this  amount 
the  only  one  that  can  be  entered 
by  him.     (2  R.  S.,  247,  §  124.)    An 
entry  of  judgment  for  the  party 
prevailing,    preceding    the    state- 
ment of  the  amount,  is  in  no  respect 
the  exercise  of  judicial  power,  but 
the  performance  of  a  mere  minis- 
terial act.    An  omission,  therefore, 
to  make  such   an   entry  will   not 
render  the   entire  proceedings  a 
nullity.     It  may  be  made  by  the 
justice  at  any'time,  and  will,  for 
the  purpose  of  sustaining  the  pro- 
ceedings, be   regarded   as   made. 
(Stephens  agt.  Santee,  49  N.  T.  R, 
53.) 


JUSTICE  OF  THE  PEACE. 

1.  Where  a  justice  of  the  peace  mis- 
takenly determines  that  an  offense 
has  been  committed  and  that  there 
is  probable  cause  against  the  ac- 
cused, and  issues  his  warrant  for 
arrest,  an  action  for  false  impris- 
onment will  not  lie  for  the  error 
against   the  complainant.    (Dams 
agt.  Rose,  6  Lans.,  206.) 

2.  A  warrant  is  sufficient  protection 
if  it  charges  a  crime,  although  in 
general  terms.    (Id.) 

3.  Mere  delivery  of  a  warrant,  be- 
lieved to  be  valid,  by  the  com- 
plainant to  the  officer  by  whom  it 
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is  executed,  will  not  subject  to  an 
action  for  false  imprisonment. 
(Id.) 

4.  Otherwise  where  the  warrant  is 
delivered  with  directions  to  arrest, 
if  it  is  void.     (Id.) 

5.  Where  a  justice  of  the  peace  ob- 
tained jurisdiction  of  an  action,  in 
form  replevin,  by  a  summons  duly 
issued  and  served,  the  appearance 
of  parties,  and  the  joining  of  issue 
therein;  and  after  the  cause  had 
been  twice  tried  before  juries,  nei- 
ther of  which  could  agree  upon  a 
verdict,  the  cause  was,  by  agree- 
ment of  parties,  submitted,  upon 
the  evidence  taken,  to  the  justice, 
who  rendered  a  judgment  therein. 
Held,  that  whatever  defects  there 
might  have  been  in  the  affidavit 
and  form  of  the  bond,  they  should 
be  regarded  as  waived ;  and  that, 
on  appeal  from  the  judgment,  the 
court  would  not  enter  upon  an 
examination  of  such  defects.    (Al- 
ford  agt.  Stevens,  63  Barb.,  29.) 

6.  If  there  is  sufficient  evidence,  if 
believed  by  a  justice  of  the  peace, 
to  sustain  a  judgment,  the  judg- 
ment rendered  will  not  be  reversed, 
on  appeal,  because  it  was  given 
without  sufficient  evidence  to  sus- 
tain it.    (Id.) 

7.  When  there  is  a  conflict  in  the 
evidence,  it  is  for  the  justice  to  de- 
termine which  is  most  credible. 
(Id.) 

8.  When  the  judgment  of  a  justice 
of  the  peace  is  sustained  by  posi- 
tive, direct  and  corroborating  evi- 
dence, sufficient  to  uphold  a  judg- 
ment, it  is  not  the  duty  of  the  re- 
viewing court  to  measure,  in  nice 
scales,   the  weight  of  conflicting 
testimony.    (Id.) 

9.  A  short  summons  can  only  be  is- 
sued, by  a  justice  of  the  peace, 
against  'defendants    who     come 
within  the  class  of  persons  who, 
by  the  non-imprisonment  act  of 
1831  (3  R.  S.,  p.  462,  §§  212-215, 


5th  ed.),  cannot  be  proceeded 
against  by  long  summons  or  war- 
rant. And  that  the  defendant  be- 
longs to  that  class  must  be  made 
to  appear  to  the  justice  by  affida- 
vit. (Rue  agt.  Perry,  63  Barb.,  40.) 

10.  A  short  summons  is  an  extraordi- 
nary process,  and  can  only  issue 
on  proper  preliminary  proof;  and, 
as  no  jurisdiction  is  obtained  with- 
out such  proof,  a  judgment  appear- 
ing to  have  been  rendered  by  a 
justice  of  the  peace  without  it  is 
to  be  presumed  void,  until  the 
party  upon  whom  the  onus  is 
shown  supplies  that  proof.  (Id.) 


L. 

LACHES. 

1.  Where,  in  a  contract  for  tne  con- 
veyance of  lands,  the  payment  of 
the  purchase-price,   or  a  portion 
thereof,  is  to  accompany  or  pre- 
cede the  delivery  of  the  deed,  but 
no  time  is  fixed  for  such  payment 
and  delivery,  the  payment  is  to  be 
made  in  a  reasonable  time  or  upon 
request ;  and  a  delay  of  three  years 
and  upward  after  such  request, 
without   any  excuse   therefor,   is 
such  laches  as  will  preclude  a  judg- 
ment   for    specific    performance. 
(Finch  agt.  Parker,  49  N.  T.  R,  1.) 

2.  Where,  by  laches,  the  remedy  at 
law  is  barred  and  the  rights  to  a 
specific     performance     forfeited, 
there  can  be  no  recovery  of  what 
has  been  paid  upon  the  contract. 
(Id.) 

3.  A  court  of  equity  will  not,  any 
more  than  a  court  of  law,  excuse 
laches  and  gross  negligence  in  the 
assertion  of  a  right  to  a  specific 
performance  of  a  contract.     But 
where  time  has  not  been  made  of 
the  essence  of  the  contract  by  its 
terms,  although  there  may  not  be 
performance  upon  the  day,  if  the 
delay  is  excused  and  the  situation 
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of  the  parties  and  property  un- 
changed, and  the  party  reasonably 
vigilant,  the  court  will  relieve  from 
the  consequences  of  the  delay. 
(Hubbell  agt.  Von  Schoening,  49  JY". 
T.  R,  826.) 

4.  A  specific  performance  of  a  con- 
tract for  the  sale  of  lands  will  not 
be  granted  where  the  vendee  has 
delayed  seventeen  years  after  the 
refusal  of  the  vendor  to  perform 
before  seeking  to  enforce  it,  and 
where,  meanwhile,  the  situation 
of  the  parties  and  the  condition 
and  value  of  the  property  has. 
great  ly  changed.  (Peters  agt.  Dela- 
plaine,  49  JV.  7.  #.,362.) 


LANDLORD  AND  TENANT. 

1.  A  covenant  for  quiet  enjoyment  in 
a  lease  relates  only  to  the  lessor's 
title,  and  means  that  the  lessee 
shall  not  be  evicted  by  a  para- 
mount title,  but  does  not  secure 
undisturbed     enjoyment      where 
there  is  no  eviction  from  the  pre- 
mises.    (C'oddington  agt.  Dunham, 
ante,  40.') 

2.  The  question  whether  a  failure  to 
insure  a  supply  of  croton  water 
amounts  to  an  eviction  must  depend 
upon  the  necessity  of  the  supply 
for  the  purposes  of  the  tenement 
and  the  lessor's  liability  to  keep  it 
up,   and   that   liability  can   exist 
only  where  the  lessor  has  obli- 
gated himself  so  to  do.      Where 
no  such  obligation  exists  in  the 
lease,  none  can  be  implied.    (Id.) 

3.  Where  the  utmost  of  the  lessor's 
obligation  is  shown  to  be  only  a 
neglect  to  •  repair,  it  is  well  settled 
that  he  is  not  bound  to  repair  ex- 
cept by  express  agreement.     (Id.) 

4.  Where  there  is  no  obligation  in 
the  lease  to  keep  up  a  supply  of 
croton   water,   it  follows  that  a 
counter-claim  for  damages,  which 
is  based  upon  such  assumed  obli- 
gation, must  also  fail.     (Id.) 


5.  The  statute  of  1860,  allowing  a 
tenant   to    abandon  the   demised 
premises  when  they  become  un- 
tenantable without  any   fault  of 
his,  does  not  apply  to  the  letting 
of  the  premises  with  a  full  know- 
ledge that  the  premises  are  to  be 
rendered  untenantable,  and  with 
a  view  to  occupancy  while  in  that 
condition.     (Alsheimer  agt.  Krohn, 
ante,  127.) 

6.  A  lease  of  a  store  which,  by  the  un- 
derstanding of  the  parties,  is  to  be 
used  and  is  used  for  the  sale  of 
lottery  tickets,  is  void.     (Edelmuth 
agt.  McGarren,  ante,  191.) 

7.  A  tenant  may  set  up,  by  way  of 
counter-claim,  in  an  action  by  his 
landlord   against  him  to  recover 
rent,  damages  sustained  by  him  by 
reason  of  the  neglect  and  refusal 
of  the  landlord  to   perform  and 
fulfill  his  agreement  to  keep  the 
premises  in  repair.      (Cooke  agt. 
Soule,  ante,  340.) 

8.  The  tenant  may  also  elect  to  make 
the  necessary  repairs  on  the  de- 
mised premises,   and  recover  of 
the  landlord  the  expenses  thereof. 
(Id.) 

9.  Where  the  tenant  makes  •  partial 
repairs  he  is  not  confined  in  his 
recovery  to.  the  expense  thereof 
exclusively,  but  may  recover  for 
other   damages   sustained    before 
and    after    such   partial    repairs. 
(Id.) 

10.  As  a  measure  of  damages  the 
tenant  is  entitled  to  prove  the  dif- 
ference between  the  value  of  the 
premises   as  they   actually   were, 
and  as  they  would  have  been,  if 
kept  in  repair  by  the  landlord  ac- 
cording to  his  agreement.     Such 
an  agreement  is  in  the  nature  of  a 
warranty,  and  the  principle  appli- 
cable to  damages  on  a  warranty 
applies  to  it.     (Id.) 

11.  The  tenant  is  not  entitled  to  re- 
cover damages  to  his  property  and 
also  the  difference  in  the  value  of 
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the  premises,  both,  but  may  elect 
either  rule.    (Id.) 

12.  A  party  entitled    to  damages, 
•where  different  rules  for  measuring 
damages  exist,  may  give  evidence 
tending  to  establish  the  amount 
according  to  either  rule,  leaving 
the   jury,   under  proper  instruc- 
tions, to  select  that  which  is  most 
just  and  reasonable.    (Id.) 

13.  Where,  under  a   lease,  it  was 
contracted  between  lessor  and  les- 
sees that  the  former  should,  if  the 
latter  so  desired,  put  in  an  efficient ' 
steam  hoisting  apparatus,  for  the 
use  of  which  the  lessees  should 
pay  twelve  per  cent  per  annum 
on  the  cost  of  the  same,  on  the 
usual    quarter-days  for  the  pay- 
ment of  rent,  and  keep  the  same 
in  repair,  and  where  there  was  at 
the  time  on  the  premises  (which 
were  a  large  five-story  store,  fifty 
feet  front,  in  the  business  part  of 
the  city)  an  open  hatchway,  which 
extended  through  every  floor,  from 
the  top  to  the  sub-cellar,  the  pre- 
sumption of  law,  in  the  absence  of 
any  stipulation  to  place  said  steam 
hoisting  apparatus  in  another  part 
of  the  building,  would  be  that  the 
parties  meant  and    intended  by 
their  said  agreement  to  place  said 
steam  hoisting  apparatus  in  said 
open  hatchway.     (Ayer  agt.  Kobbe, 
ante,  373.) 

14.  Consequently,  when  the  tenant 

fave  notice  of  such  election  to 
ave  the  said  steam  hoisting  appa- 
ratus so  put  in,  it  was  the  duty  of 
the  landlord  to  put  the  same  in 
,  said  opening  and  nowhere  else, 
and  if  the  tenant  resisted  him  by 
injunction,  such  injunction  should 
be  dissolved,  even  though  such 
erection  there  would  seriously  ob- 
struct the  only  entrance  to  the  de- 
fendant's portion  of  the  building. 
(Id.) 

15.  Nor  were  the  rights  and  duties 
of  the  lessor  in  this  regard  at  all 
changed  by  the  sub-letting  of  a 
portion  of  the  premises  to  these 


defendants  and  of  the  remaining 
portion  to  other  sub-tenants.    (Id. ) 

16.  It  seems  an  agent  employed  to  let 
premises  and  collect  the  rents  has 
no  authority  to  consent  to  the  sub- 
stitution of  a  new  tenant,  and  the 
discharge  of  the  original  lessee; 
that  not  being  within  the  ordinary 
scope  of  such  an  agent's  authority. 
(Wilson  agt.  Lester,  64  Barb.,  431.) 

17.  A  renting  of  premises    by  the 
month,  and  which  is  to  be  from 
month  to  month,  can  bear  but  one 
interpretation,  viz.,  that,  to  be  con- 
tinued, it  must  be  renewed  month- 
ly ;  and  to  terminate  the  tenancy, 
a  month's  notice  is  not  requisite. 
(The  People  ex  rel.  Aldhouse  agt. 
Goekt, 


LEASE. 

1.  A  lease  of  a  store  which,  by  the 
understanding  of  the  parties,  is  to 
be  used  and  is  used  for  the  sale  of 
lottery  tickets,  is  void.     (Edelmuih 
agt.  McGarren,  ante,  191.) 

2.  Where  a  lease  is  under  seal,  a  pa- 
rol  agreement  to  terminate    the 
lease  and  accept  another  person  as 
tenant,  without  an  actual  surren- 
der, is  not  sufficient  to  terminate 
the  first  lease,  where  the  unexpir- 
ed  term  is  more  than  a  year.    ( Wil- 
son agt.  Lester,  64  Barb.,  431.) 

3.  Nor  will  the  mere  receipt  of  rent 
from  the  assignee  of  the  lease  have 
that  effect,  where  there  is  no  proof 

'  of  the  surrender  of  the  premises, 
and  an  acceptance  of  the  assignee 
as  tenant.  (Id.) 

4.  Although,  by  the  Revised  Stat- 
utes, the  doctrine  of  implied  cove- 
nants was  abrogated,  as  to  convey- 
ances, it  has  been  held  that  this 
statute  does  not  apply  to  leases  for 
years.      Covenants,  therefore,  are 
still  implied  in  leases  of  that  char- 
acter.    (Lynch  agt.  T/te  OnoncUiga 
Salt  Co.,  64  Barb.,  558.) 
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LEGISLATURE. 

1.  The  power  of  the  legislature  is 
omnipotent,  within  constitutional 
limits.    And  the  good  of  the  great- 
est number  is  regarded  by  the  le- 
gislature as  its  justification  for  the 
extraordinary  use   of  its  power. 
(The  People  agt.  The  New  York  Gas 
Company,  64  Bar b. ,  55. ) 

2.  Although  an  act  of  the  legislature 
be  unconstitutional,  the  legislature 
may,  by  a  subsequent  act,  direct 
the  expenses  incurred  by  such  le- 
gislation to  be  paid.      (The  People 
ex  rel.  Kingsland  agt.  Bradley,  64 
Barb.,  228.) 


LIBEL. 

1.  Matters  in  mitigation  may  now  be 
pleaded  as  a  partial  defense ;  and 
they  must  be  so  pleaded  to  be  avail- 
able at  the  trial.    The  fact  that  one 
of  several  answers  commences  as 
an  answer  in  bar  in  the  ordinary 
form,  cannot  vitiate  the  same  as 
an   answer  setting  up  mitigating, 
facts  and  circumstances  under  sec- 
tion 165  of  the  Code.     The  fact 
that  such  answer  sets  up  matters 
which  tend  to  show  the  truth  of 
the  chargo  contained  in  the  publi- 
cation, does  not  affect  the  ques- 
tion.    (Bennett  agt.  Matthews,  64 
Barb.,  410.) 

2.  A  defendant  is  now  entitled  to  set 
up  matters  by  way  of  mitigation, 
with  the  proper  averments  that  he 
believed  such  matters  to  be  true, 
at  the  time  of  the  publication,  and 
made  such    publication    without 
malice.    (Id.) 

3.  Answers  which  profess  to  be  full 
answers  to  the  cause  of  action,  and 
set  up  matter  adapted  and  tending 
to  establish  a  justification  of  the 
libel  set  up  in  the  complaint  as  the 
cause  of  action,  must  be  deemed 
answers  in  justification.     (Id.) 

4.  Whether  hi  an  action  for  libel, 
brought  since  the  Code,  testimony 


as  to  the  general  character  of  the 
plaintiff  can  be  received  without 
being  specially  set  up  in  the  an- 
swer, qacere.  (Id.) 

5.  It  seems  that  it  has  been  the 
general  practice  at  the  circuits, 
since  the  Code,  to  receive  such  evi- 
dence without  its  being  specially 
set  up  in  the  answer.  Per  E.  D. 
SMITH,  J.,  id.  (Id.) 


LIEN. 

1.  When  a  lien  is  once  extinguished 
at  law,  it  cannot  be  revived  again. 
(Hill  agt.  Pixley,  63  Barb.,  200.) 


LIMITATION  OF  ACTIONS.. 

1.  The  statute  of  limitations  having 
commenced  to  run,  is  suspended 
by  death  only  in  the  cases,  and  to 
the  extent,  expressly  provided  by 
the  same  or  some  other  statute. 
Disabilities  cannot  be  tacked  to 
disabilities.    (Beach  agt.  Reynolds, 
MBarb.,  506.) 

2.  There  seems  to  be  no  reason  why 
the  statute  of  limitations  should 
not  be  applicable  to  an  attempt  to 
revive  and  continue  a  suit  which 
has  abated.    (Id.) 

3.  The  same  policy  upon  which  stat- 
utes of  limitations  are  based  as  ap- 
plicable to  other  cases,  seems  to 
apply  with  at  least  equal  force  to 
a  suit  which,  though  in  a  situation 
to  be  revived,  has  lain  unrevived 
and  abandoned  through  the  period 
which  would  have  barred  its  com- 
mencement.   And  the  settled  law 
is  that  the  statute  of  limitations 
always  was  a  good  plea  to  a  bill  of 
revivor.    (Id.) 

4.  The   requirement  of  section  110 
of  the  Code,  that  an  acknowledg- 
ment or  new  promise   to  take  a 
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case  out  of  the  operation  of  the 
statute  of  limitations  must  be  in 
writing,  does  not  alter  the  effect 
of  a  payment  of  principal  or  in- 
terest. Nor  does  it  prescribe  any 
new  rule  of  evidence  as  to  the 
fact  of  such  payment ;  and  it  may 
be  proved  by  oral  admissions  of 
the  debtor.  Such  payment  may 
be  made  by  an  agent,  and  the 
authority  of  the  agent  may  be 
proved  by  parol  evidence.  (First 
National  Bank  agt.  Ballon,  49  N. 
T.  JR.,  155.) 

5.  While  the  framers  of  the  Code 
abolished  the  distinction  in  actions 
and   the   forms   of  actions,    they 
recognized  the  different  classes  of 
rights,  and  the  clear  distinction 
between  legal  and  equitable  causes 
of  action  and  the  different  reme- 
dies.     And    the    legislature,    in 
adopting  that  portion  of  the  Code 
limiting   the   time  for   the   com- 
mencement of  actions,  intended  a 
simple   revision,  not  a  change  in 
the    prior    statutes.      Where    an 
action  for  relief  is  spoken  of   in 
sections  91    and  97,  reference   is 
had  to  actions  which  before  the 
Code    were    only    cognizable    in 
courts  of  equity.    (Id.) 

6.  An   action  for  the   specific   per- 
formance of  a  contract  under  seal 
is  not  an  action  upon  a  sealed  in- 
strument within  the   meaning  of 
section  90.     The  contract  gives  no 
absolute   right   to  a  specific  per- 
formance, and  the  exercise  of  this 
branch   of  equity  jurisdiction   is 
not  a  matter  of   right  but  of  dis- 
cretion, and  the   relief  sought  is 
granted  or  refused  according  to 
the   circumstances  of  each    case, 
irrespective  of  the  former  charac- 
ter of  the  contract  or  the  founda- 
tion of  the  liability.     But  such  an 
action,  whether  it  grows  out  of  a 
contract  under  seal,  a  written  in- 
strument not  under  seal,  or  a  parol 
contract,  is  included  in  section  97, 
and  is  barred  at  the  expiration  of 
ten  years  from  the  time  the  cause 
of  action  accrued.    (Id.) 


LIS  PENDENS. 

1.  Whether  that  clause  of  section 
132  of  the  Code  which  declares  a 

grantee  and  incumbrancer  whose 
conveyance  or  incumbrance  is  re- 
corded, after  filing  a  Us  pendens,  a 
subsequent  purchaser  or  incum- 
brancer, applies  to  a  Us  pendens 
filed  in  case  of  an  attachment, 
doubted.  Per  MULLIN,  P.  J. 
(Lamont  agt.  Chenhire,  6  Lam., 
234.) 

2.  And  quere,  whether  the  applica- 
tion of  the  clause  is  not  limited  to 
actions  of  foreclosure.    (Id.) 

3.  Possession  of  real  property  is  no- 
tice, to  a  purchaser  at   execution 
sale  upon  judgment  in  an  action 
where  such  property  is  attached 
and  a  Us  pendens  filed,  of  the  pos- 
sessor's title.     (Id.) 

4.  The  implied  notice  of  title  by 
possession  has  the  same  effect,  in 
such  case,  as  in  the  case  of  a  con- 
veyance.   (Id.) 


LOTTERIES. 

1.  Various  objections  were  presented 
and  urged  to  the  granting  of  the 
motion,  which  were  examined  by 
the  court,  and  decided  adversely 
to  the  plaintiff,  the  last  of  which 
was,  that  lottery  grants  are  not 
property  and  are  forbidden  in  this 
state,  and  anything  connected  with 
them  was  illegal,  worthless  and 
void.  Held,  that  it  is  a  principle 
as  old  as  the  common  law,  that 
courts  ought  not  to  lend  their  aid 
in  compelling  the  performance  of 
contracts  which  arise  ex  turpi 
causa;  that  whenever  a  contract 
or  transaction  is  tainted  with  tur- 
pitude it  cannot  be  enforced.  But 
if  it  is  sought  to  apply  these  and 
similar  principles  to  the  claims 
made  by  the  defendants,  Wood 
and  Colton,  in  respect  of  the  lot- 
tery grants,  etc.,  which  are  the 


NEW  YORK  PRACTICE  REPORTS. 


561 


Digest. 


subject  of  the  action,  does  it  not 
equally  apply  to  the  plaintiff;  and 
what  right  had  he  therefore  to  call 
on  the  court  to  appoint  a  receiver? 
(Simmons  agt.  Wood,  ante,  262. ) 

2.  Whatever  may  be  said  of  the  lot- 
tery grants  and  franchises,  there 
was  other  property  set  forth  in  the 
deed  of  trust  and  referred  to  in 
the  complaint,  covered  by  the  or- 
der and  made  the  subject  of  the 
sale,  which  came  within  the  pro- 
tection of  law,  although  its  chief 
value,  probably,  consisted  in  the 
use  to  which  it  was  applied  in  the 
lottery  business.     (Id.) 

3.  Lottery  grants  and  franchises  were 
based  on  certain  statutes  of  Mis- 
souri,   Kentucky,    Delaware  and 
Georgia,  and  were  lawful  grants 
and  property   according    to    the 
laws  of  those  states,  as  was  for- 
merly the  case  under  the  statute 
laws  of  this  state,  but  which  are 
now  repealed,  and    lotteries  are 
now  prohibited  here  as  contrary 
to  morality  and  public  good.    (Id.) 

4.  While  it  must  be  admitted  the 
business  of  lotteries,   which  the 
above  named  states  license,  could 
not  be  lawfully  carried  on  here, 
still  it  would  seem  that  when  the 
grants  are  the  subject  of  litigation 
in  this  state  the  courts  here,  within 
the  rule  of  comity,  would  extend 
to  them  protection  as  rights  of  the 
states  which  created  them.    (Id.) 

M. 

MANDAMUS. 

1.  It  is  a  rule,  applicable  to  the  writ 
of  mandamus,  that  if  the  relator 
asks  for  more  than  he  is  entitled 
to,  the  application  should  be  de- 
nied.    (The  People  ex  rel.  Byrnes 
agt.  Green,  64  Barb.,  162.) 

2.  The  case  of  corporations  and  min- 
isterial officers  is  an  exception  to 
the  general  rule  that  a  mandamus 
will  not  lie  where  the  party  has  a 
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remedy  by  action.  They  may  be 
compelled  to  exercise  their  func- 
tions according  to  law  by  man- 
damus, even  though  the  party  has 
another  remedy  by  action  for 
neglect  of  duty.  (Buck  agt.  Tlie 
City  of  Lockport,  6  Lans. ,  251.) 


MARRIED  WOMEN. 

• 

1.  The    contracts    and    promissory 
notes  of  married  women  are  still 
invalid  at  common  law,  when  not 
given  in  the  cases  allowed  by  the 
statute  of  March  aO,  1860.    (Kinne 
agt.  Kinne,  ante,  61.) 

2.  The  fact  that  the  defendant,  a 
married  woman,  had,  at  the  time 
of  giving  her  promissory  note  in 
suit,  an  expectation  to  receive  mo- 
ney upon  the  death  of  her  hus- 
band, upon  an  ante-nuptial  agree- 
ment, does  not  make    her    note 
valid.     (Id.) 

3.  A  married  woman  conducting  a 
separate  business  in  her  own  name 
and  on  her  own  account,  through 
or  by  her  husband  as  her  agent,  in 
which  business  notes  were  issued 
payable  at  a  bank  for  the  purpose 
of  that  business,  is  not  liable  on  a 
note  issued  by  such  agent  in  her 
name,  which  was  diverted  from  or 
not  used  in  that  business,  even  at 
the  suit  of  a  bonafide  holder,  who 
took  the  note  under  the  representa- 
tion that  the  note  arose  on  a  fair 
business  transaction.     (Bogert  agt. 
Gulick,  ante,  885.) 

4.  It  does  not  help  the  holder  of 
said  note  to  show  that  the  wife 
conducted  business  on  her  own 
account  and  in  her  own  name, 
nor  that  her  husband,  as  her  agent, 
carried  on  the  same,  nor  that  the 
representations  as*  to  the  business 
character  of  the  note  in  question 
were  made  to  the  plaintiff.     It 
comes  back  to  this,  was  the  note 
made  or  negotiated  in  respect  to 
the  business  or  separate  estate  of 
the  defendant?    If  not,  it  is  void.. 
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The  legal  incapacity  of  married 
women  to  make  valid  contracts  is 
the  same  now  as  it  was  before  our 
late  statutes,  unless  the  contracts 
relate  to  their  business  or  separate 
estate.  Except  as  to  her  business 
and  her  separate  estate,  the  at- 
tempted obligations  of  a  married 
woman  are  void.  (Id.) 

5.  The  indorsement  of,a  promissory 
note  by  a  married  woman,  at  the 
request  of  and  for  the  benefit  of 
her  husband,  without  any  benefit 
to    her    separate    estate,  is   void. 
(Phillips  agt.  Wicks,  ante,  477.) 

6.  The  obligation  of  a  married  wo- 
man, except  in  the  cases  where  her 
separate  property  is  involved,  is 
void.  (Hansee  agt,  De  Witt,  63  Barb., 
53.) 

MISTAKE. 

1.  The  mistake  of  one  party,  and  the 
fraud  of  the  other,  is  quite  as  good 
cause  for  vacating  the  settlement 
of  a  claim  as  a  mutual  mistake. 
(Bloodgood  agt.  Sears,  64  Barb.,  71.) 

2.  Where  a   party  having  a  claim 
against  an  estate,  for  services  ren- 
dered, was  induced  to  make  a  set- 
tlement of  such  claim,  with  the  ad- 
ministrator, by  an  erroneous  state- 
ment contained  in  the  inventory  of 
the  estate,  whereby  a  lage  portion 
of  such  estate  was  suppressed,  and 
the  administrator  violated  his  du- 
ty, in  concealing  that  part  of  the 
estate  so  suppressed, — Held,  that 
this  was  a  proper  case  for  vacating 
the  settlement.     (Id.) 

3.  To  a  complaint    on  promissory 
notes,  the  defendant  set  up  in  de- 
fense a  failure   of  consideration, 
for  the  reason  that  the  notes  were 
given  for    exclusive  ferry  rights 
which  the  payee  held  under  a  city 
ordinance,  which    proved,   upon 
judicial  determination,  ultra  vires 
of  the  city  corporation.     Held,  no  I 
defense,  and  demurrable  for  that 
reason.    (Carpentier  agt.  Minium, 
6  Lans.,  56.) 


4.  Also,  that  the  mistake  of  the 
vendor  and  vendee  was  in  regard 
to  a  general  law  of  the  land.  (Id.) 


MORTGAGE. 

1.  Where    a   mortgage   contains    a 
clause  authorizing  the  mortgagee, 
upon  non-payment  of  interest  for 
thirty  days  after  it  becomes  due,  to 
elect  that  the  whole  amount  un- 
paid shall  become  due,  after  a  de- 
fault has  occurred,  and  the  mort- 
gagee has  made  his  election  in 
accordance  with  the  stipulation, 
he  cannot  be  compelled  to  accept 
the  interest  and  waive  the  stipula- 
tion.    Nor  is  he  estopped  from  as- 
serting his  right  of  election  by  the 
commencement  of  a  foreclosure 
suit  prior  to  the  expiration  of  the 
thirty  days,  the  complaint  wherein 
simply  sets  up  a  default  iu  the  pay- 
ment of  an  installment  of  princi- 
pal then  due  and  of  the  interest. 
Nor  does  he  waive  his  right  to 
elect  by  receiving  the  installment 
of  principal.     He  has  the  right  to 
file  an  amended  and  supplemental 
complaint,  and  proceed  in  the  ac- 
tion for  the  collection  of  the  bal- 
ance unpaid.     (Malcolm  agt.  Allen, 
4SN.  Y  It.  ,448.) 

2.  Where,  in  such  a  case,  after  tender 
of  the  interest  and  costs,  the  mort- 
gagee, without  amending  his  com- 
plaint, obtains  an  order  of  sale  for 
the  interest  only,  and  perfects  j  udg- 
ment,  from  which  order  and  judg- 
ment no  appeal  is  taken,  the  court 
has  power,  upon  motion  and  no- 
tice to  the  mortgagor,  to  make  a 
supplemental  order  directing  a  sale 
and  payment,  out  of  the  proceeds, 
of  the  balance  of  the  mortgage 
debt,  with  judgment  against  the 
mortgagor  for  any  deficiency.  (Id.) 


MORTGAGE  FORECLOSURE. 

1.  In  1853  a  second  mortgage,  simi- 
lar in  its  terms  to  the  plaintiffs' 
mortgage,  was  executed  by  the 
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company  to  Daniel  S.  Miller  and 
Miles  S.  Sampson,  trustees,  to  se- 
cure a  further  issue  of  bonds  by 
the  company  to  the  amount  of 
$600,000.  The  mortgage  was  de- 
clared, in  terms,  to  be  subject  to 
the  plaintiffs'  mortgage.  After- 
wards, in  1853,  the  company  exe- 
cuted to  the  second  mortgagors  as 
a  further  security  a  chattel  mort- 
gage, describing  particularly  the 
personal  property.  This  chattel 
mortgage  was  also  declared  to  be 
subject  to  the  plaintiffs'  mortgage. 
(Stevens  agt.  Buffalo,  &c.,  E.  R. 
Co.,  ante,  104.) 

2.  The  second  mortgage  was  given 
after  the  greater  part  of  the  pro- 
perty, real  and  personal,  had  been 
acquired  by  the  company  after 
the  first  mortgage  was  given,  as 
well  as  that  which  was  included 
in  the  first  mortgage.    (Id. ) 

3.  The  defendant,  Watson,  was  a 
holder  of  some  of  the  bonds  se- 
cured  by  the  second  mortgage, 
and  also  a  judgment  creditor  of 
the  company  for  $5,442.61,  which 
was  a  lien  on  all  the  property  of 
the  company.    Held,  on  a  foreclo- 
sure of  the  first  mortgage  by  the 
plaintiffs,  that  it  was  a  valid  lien 
upon  all  the  property  of  the  mort- 

fagors  (the  railroad  company)  em- 
raced  within  the  terms   of  the 
mortgage,  whether  owned  by  the 
company  at  its  date,  or  whether 
subsequently  acquired.    (Id.) 

4.  In  equity  the  mortgage  of  the 
subsequently  acquired  property  is 
valid,  and  may  be  enforced  against 
the  mortgagors  and  all  other  per- 
sons, except  purchasers  for  value 
and  without  notice.     (Id.) 

5.  The  covenant  for  further  assur- 
ance contained  in  the  plaintiffs' 
mortgage  operates  as  an  equitable 
lien  upon  the  after-acquired  pro- 
perty.    (Id.) 

6.  The  trustees  in  the  second  mort- 
gage and  Watson  were  not  bona 
fide  purchasers  nor  entitled  to  pre- 


ference. These  trustees  took  their 
mortgages  expressly  subject  to  the 
plaintiffs'  mortgage,  and  Watson, 
at  most,  had  but  a  general  lien  by 
judgment  on  the  equity  of  redemp- 
tion. (Id.) 

7.  A  specific   equitable    lien  upon 
land  is  entitled  to  a  preference 
over  a  subsequent  legal  lien  by 
judgment.    (Id.) 

8.  A  mortgage  made  by  a  corpora- 
tion as  the  borrower,  the  statutes 
of  usury  have  no  application  to  it. 
(Id.) 

• 

9.  If  there  is  no  statute  limiting  the 
rate  of  interest  upon  loans  to  cor- 
porations, illegality    or  taint    of 
usury  cannot  be  imputed  to  their 
contracts  as  borrowers.    (Id.) 

10.  The  recital  in  a  deed  of  a  mort- 
gage upon  the  land  conveyed,  with 
a  clause  that  the  grantee  hereby 
assumes  to  pay  and  discharge  the 
same,  the  grantee  and  his  assigns 
are    estopped    from   denying    its 
validity,  or  of  the  plaintiff's  right 
to    foreclose    and    sell    the    land 
therein  described,  notwithstanding 
the  conveyance ;  and  a  subsequent 
mortgagee  upon  another  property, 
also  mortgaged  to  the  plaintiff  to 
secure  a  part  of  the  same  debt, 
has  a  right  in  equity  to  compel 
the  plaintiff  to  satisfy,  from  the 
land  so  conveyed,  its  due  propor- 
tion of  the  burden  it  bears,  the 
plaintiff  holding  two  funds  for  the 
same  debt.     (National  State  Bank 
of  Troy  agt.  llibbard,  ante,  280.) 

11.  A  subsequent  creditor  upon  one 
only  of  the  funds  has  a  right  to 
throw  the  plaintiff,  in  the  first  in- 
stance, upon  •  the  land  which  the 
defendant  has  no  lien  and  cannot 
reach  to  satisfy  its  proportion  of 
the  double  fund,  on  the  ground 
that  the  lands  are  charged  with  a 
burden,  and  the  charge  ought  to 
be  borne  equally,  and  one  part 
ought  not  to  bear  more  than  its 
due  proportion,  and  equity  will 
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preserve  this  equality  by  com- 
pelling the  owner  of  each  part  to 
pay  its  just  proportion.  (Id.) 

12.  Where  a  purchaser  at  a  mort- 
gage foreclosure  sale  bids  off  the 
property  and  pays  down  ten  per 
cent  of  the  purchase-money,  but 
neglects  further  to  complete  his 
purchase,  and  the  referee,  under 
the  terms  of  sale,  without  another 
application  to  the  court,  advertises 
the  premises  for  resale  on  the  pur- 
chaser's account,  which  are  sold 
and  struck  off  to  the  same  pur- 
chaser at  a  less  amount  than  on 
the  first  purchase,  who  pays  ten 
per  cent  on  the  last  purchase,  the 
purchaser  is  entitled  to  have  the 
purchase  completed  on  payment  of 
the  amount  bid  on  the  second  sale, 
and  in  doing  so  is  entitled  to  credit 
for  all  moneys  he  has  paid.  (Home 
Ins.  Co.  agt.  Jones,  ante,  498.) 


MOTIONS  AND  ORDERS. 

1.  An  order,  in  an  action  for  divorce, 
requiring  the  husband  to  pay  a 
sum  necessary  to  enable  the  wife 
to  carry  on  the  suit,  to  be  used  for 
a  specific  purpose  in  the  suit,  in- 
stead of  for  the  purposes  of  the 
suit  generally,  is  proper.  (Schloe- 
mer  agt.  Schloemer,  49  N.  T.  R.. 
82.)  ' 


MUNICIPAL  LAW. 

1.  Where,  after  a  return  is  made  to 
a  writ  of  common-law  cerliorari, 
the  court  is  satisfied  upon  a  hear- 
ing that  the  writ  was  improvi- 
dently  issued,  or  that  justice  and 
equity,  or  a  regard  to  considera- 
tions* of  public  policy  or  public 
inconvenience,  require  such  a  de- 
cision in  respect  to  it,  they  will 
dismiss  the  writ  without  passing 
upon  the  merits  upon  the  particu- 
lar questions  raised  or  designed  to 
be  raised  by  it  for  review.  (People 
ex  rel.,  &c.,  agt.  Common  Council  of 
Utica,  ante,  289.) 


2.  This  rule  applied  in  this  case, 
where  the  writ  was  issued  with  a 
view  to  review  and  set  aside  the 
proceedings  of  the  common  coun- 
cil of  the  city  of  Utica  for  alleged 
irregularities  in  regulating,  grad- 
ing and  paving  a  portion  of  Gene- 
see  street,  in  that  city,  which  pro- 
ceedings   had    been    commenced 
and    carried   on  for    nearly  two 
years  prior  to  the  issuing  of  the 
writ,  and  most  of  the  assessments 
therefor,  other  than  the  relators', 
who  were  property  owners  thereon, 
had  been  laid  and  collected.    (Id.) 

3.  The  common  council  are  in  prin- 
ciple  and   in   fact  nothing  more 
than  agents  of  the  property -owners 
in  cities,  in  making  such  improve- 
ments,  and  when    the  property- 
owners  benefited   thereby  suffer 
the  improvements  to  proceed  and 
be  completed,  they  should  be  held 
to  affirm  the  acts  of  their  agents 
in  constructing  such  work.     (Id.) 


K 

NEGLIGENCE. 

1.  On  a  motion  for  a  nonsuit,  on  the 
trial,  upon  the  question  of  negli- 
gence for  personal    injuries,   all 
disputed  facts  are  to  be  decided  in 
favor  of  the  plaintiff,  and  all  pre- 
sumptions   and   inferences    which 
plaintiff  has  a  right  to  ask  from 
the  jury  are  to  be  conceded  to 
him.    (Myers  agt.  Dixon,  ante,  48.) 

2.  It  has  been  settled  by  authority 
that  footmen  and  teams  have  equal 
rights   in  traveling  upon   public 
streets  or  highways;  and  if  it  is 
made  to  appear  that  the  driver  of 
a  horse  and  wagon  could  have 
stopped  his  horse  in  time,  or  so 
have  guided  it  as  to  have  avoided 
running  against  a  foot  passenger, 
his  negligence,  and  the  consequent 
liability  of  his  employer  for  the  in- 
jury, so  far  as  the  question  of  de- 
fendant's negligence  is  concerned, 
are  established.      The  defendant 
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may,  however,  insist  upon  the  sub- 
mission of  this  question  to  the 
jury,  but  when  having  failed  to 
make  such  request  in  terms,  he 
has  waived  his  right  in  that 
respect,  and  the  court  is  fully  justi- 
fied in  holding  defendant's  negli- 
gence established,  and  hi  submit- 
ting to  the  jury  only  the  question 
of  plaintiff's  alleged  contributory 
negligence.  (Id.) 

3.  Where,  in  an  action  for  killing 
plaintiffs  horse  through  the  negli- 
gence of  the  defendants'  employe, 
the  evidence  showed  that  the  de- 
fendants' horse,  which  the  employe 
was  driving,  caught  his  tail  around 
the  reins,  opposite  plaintiff's  place 
of  business,  and  began  to  back,  and 
backed  against  plaintiff's  horse  and 
wagon,  standing  near  the  curbstone 
opposite  plaintiff's  place,  by  means 
of  which  plaintiffs  horse  (not  being 
hitched)  took  fright  and  ran  away, 
by  which  it  received  injuries  re- 
sulting in   its  death  soon  after- 
wards,— Held,  that  the  question  of 
defendants'  negligence,  as  well  as 
the  plaintiff's  contributory  negli- 
gence, having  been,  as  questions  of 
fact,  submitted  to  the  jury,  and 
they  having  found  a  verdict  for  the 
plaintiff,  this  court  would  not  dis- 
turb the  verdict,  and  hold,  as  mat- 
ter of  law,  that  the  defendant  was 
not  guilty  of  negligence,  whatever 
might  be  their  own  views  on  the 
subject.     (Campbell  agt.  Kearney, 
ante,  87.) 

4.  In  an  action  of  tort  for  defend- 
ant's negligence,  testimony  on  the 
part  of  the  defendant  tending  to 
establish  contributory  negligence 
on    the    part    of    the     plaintiffs, 
whether  such  testimony  is  founded 
on  a  voluntary  agreement  by  the 
plain  i iff s  or  otherwise,  is  admissi- 
ble under  a  general  denial  in  the 
answer.     (Brown  &gl.Eliiott,  ante, 
182.) 

5.  One  assuming  the  voluntary  per- 
formance of  an  act  or  duty  for  an- 
other cannot  make  any  claim  for 
malfeasance  or  neglect  in  respect 


to  such  matters  when  such  mal- 
feasance or  neglect  has  been  caused 
by  him  or  to  which  he  has  contri- 
buted. (Id.) 

6.  Where  the  court  allowed  witnesses 
to  testify  to  the  amount  of  damages 
the  plaintiffs  sustained  occasioned 
by  the  overflow  of  croton  water 
on  their  goods  by  making  general 
and  gross  estimates  of  such  dam- 
ages,— Held,  that  such  testimony 

•  was  improper.    ( Id. ) 

7.  And  where  plaintiffs  were  allowed 
to  prove  and  recover  as  part  of 
their  damages  the  amount  of  injury 
to  goods  in  their  store  owned  by  a 
co-occupant,  and    to   which    the 
plaintiffs  had  neither  possession 
nor  the  right  of  possession, — Held, 
error.     (Id.) 

8.  Where  an  action  is  brought  against 
a  defendant  as  warehouseman  to 
recover  for  the  loss  of  property  left 
with  him  as  such  warehouseman 
on  the  ground  of  negligence  on 
the    part  of  the  defendant,    the 
court  will  rigidly  adhere  to  the 
rule  that  the  burden  of  proof  rests 
upon  the  defendant  to  explain  and 
account  for  the  loss.      (Coleman 
agt.  Livingston,  ante,  483.) 

9.  But,  at  the  same  time,  where  the 
testimony,  given  on  the  part  of  the 
defense,    fully  and  satisfactorily 
explains  the  manner  of  the  loss, 
and  that  the  defendant  did  not  in 
any  way  contribute  by  any  neglect 
or  want  of  precaution  on  his  part 
to  such  loss,  and  in  the  absence  of 
proof    on    plaintiff's    side    from 
which  negligence    could    be    in- 
ferred, the  defendant  is  entitled 
to  a  nonsuit.     (Id.) 

10.  In  an  action  to  recover  on  the 
ground  of  the  defendant's  negli- 
gence, the  plaintiff  need  not  allege 
or  make  proof  that    he  is  freo 
from       concurrent       negligence. 
(Hackford  agt.  N.  Y.  Central  R.  R. 
Co., 6  Lam.,  381.) 

11.  But  it  seems,  if  on  the  trial  there 
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is  evidence  of  plaintiff's  negli- 
gence, from  his  own  or  defend- 
ant's witnesses,  he  must  disprove 
it  to  entitle  himself  to  a  recovery. 
(Jet) 

12.  The  question   of  negligence  is, 
ordinarily,  one  of  mixed  law  and 
fact,  and  it  is  the  duty  of  the  court 
to  submit  the  same  to  the  jury  with 
proper  instructions  as  to  the  law. 
What  is  proper  care  is  sometimes 
a  question  of  law,  where  there  is 
no  controversy  about  the  facts.    If, 
in  an  action  to  recover  for  injuries, 
the  alleged  result  of  defendant's 
negligence,  the  question  arises  as 
to  whether  plaintiff,  by  his  own 
fault,  has   contributed  to  the  in- 
jury complained  of,  and  the  evi- 
dence is  of  such  a  character  that  a 
verdict  for  the  plaintiff  would  be 
clearly  against  the  evidence,  the 
question  is  one  of 'law,  and  should 
be   decided   by  the   court.     The 
question  of  concurrent  negligence 
is  to  be  determined,  however,  by 
the    particular    circumstances   of 
the  case.    (Filer  agt.  N.  Y.  C.  R 
R,  49  JV.  Y.  R,  47.) 

13.  When  passengers  are  getting  on 
or  off  a  train,  suddenly  to  put  it  in 
motion,  so  as  to  endanger  their 
safety,  without  giving  any  signal, 
is  an  act  of  negligence.     (Keating 
agt.  N.  Y.  C.  R  R,  49  N.  Y.  R, 
673.) 

14.  Where  a  railroad  company  has 
provided  a  depot  and  conveniences 
for  getting  on  and  off  its  trains,  in 
the  absence  of  other  proof,  pas- 
sengers have  no  right  to  get  on  at 
other  places,  and  to  attempt  to 
do  so  would  be  such   negligence 
as  would  preclude  them  from  re- 
covery   for    an    injury    received 
thereby.     But  when  the  company 
has  been  in  the  habit  of  receiving 
and    discharging    passengers    at 
other  places,  it  is  not  negligence 
for  passengers  to  get  on  or  off  at 
those  places   while   the   train   is 
standing  still  and  there  is  no  ap- 
parent danger  in  so  doing.    (Id.) 


NEW  TRIAL. 

1.  Where,  pending  a  trial  before  a 
court  and  jury,  the  father  of  one 
of  the  attorneys  and  counsel  of  the 
defendant  died,  so  that  his  client 
was  deprived  of  the  services  of  his 
said  counsel,   who  went    to  the 
funeral  of  his  father,  the  other 
counsel  remaining,   and  no  sug- 

.  gestion  of  the  fact  being  made  to 
the  court  trying  the  cause  at  the 
time,  it  was  held  not  to  be  ground 
for  a  new  trial  on  the  ground  of 
surprise.  (Smith  agt.  Oswrn,  ante, 
351.) 

2.  So,  also,  the  fact  that  the  remain- 
ing counsel  was  laboring  under  a 
nervous  affection,  and  was  at  the 
time  under  medical  treatment,  so 
that  he  did  not  properly  listen  to 
the  suggestions  of  the  defendant 
nor  efficiently  conduct  his  defense, 
will  not  be  cause  for  a  new  trial  on 
the  ground  of  surprise ;  the  defend- 
ant having  been  present  at  the  trial 
and  having  had  there  full  oppor- 
tunity on  the  stand,  having  been 
examined  as  a  witness  in  his  own 
behalf,  to  make  all  available  ex- 
planations about  the  matters  con- 
cerning which  he  supposed    his 
counsel    did    not  have  adequate 
knowledge.     (Id.) 

3.  Suggestions  of  the  above  nature, 
not  made  at  the  trial    but  first 
heard  after  an  adverse  finding  of 
the  jury,  do  not  come  with  una- 
bated force.    (Id.) 

4.  Where  a  judgment  was  entered  in 
June,  1869,  and  the  defendant,  in 
his  affidavit,  stated  fhat  in  March, 
1870,  he  first  became  possessed  of 
the  facts  on  which  he  moved  for  a 
new  trial  on  the  ground  of  newly 
discovered  evidence,  and  on  the 
further  ground  of  falsehood,  fraud 
and  perjury,  but  delayed  his  mo- 
tion until   the  month   of  August 
following,  the  defendant  in  such 
case  is  guilty  of  laches,  and  his  mo- 
tion for  a  new  trial  should,  on  that 
ground,  have  been  denied.    ( Woolj 
agt.  Jacobs,  ante,  403.) 
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5.  Where  eight  witnesses  in  their 
affidavits  testified  to  declarations 
and  admissions  made  by  the  plain- 
tiff to  them,  which,  if  true,  showed 
that  the  judgment  which  the  plain- 
tiff recovered  against  the  defend- 
ants had  been  obtained  by  fraud 
and  perjury,  it  was  held  that  such 
alleged    declarations    and  admis- 
sions afforded  no  ground  to  set 
aside  the  judgment  and  to  grant  a 
new  trial,  especially  when  it  ap- 
peared, as  it  did  in  this  case,  that 
the  parties  making  the  affidavits 
had  perjured  themselves.    (Id.) 

6.  Reflections  of  the  court  upon  the 
moral  turpitude  this  case  presents, 
and  the  hope  indulged  that  it  is  an 
isolated  one.     (Id.) 

7.  Where  a  witness  on  the  trial  testi- 
fies clearly  and  distinctly  to  cer- 
tain   material     facts,     a    written 
memorandum  of  such  facts,  made 
by  him  at  or  about  the  time  they 
transpired,  cannot  be  properly  re- 
ceived  in  evidence  to  assist  the 
recollection  of  the  witness.    The 
reception  of  such  memorandum 
in    evidence,    after    objection,  is 
ground  for  a  new  trial.    (Driggs 
agt.  Smith,  ante,  447.) 

8.  It  is  otherwise  where  the  witness 
is  unable  from  memory  alone  to 
testify  to  such  facts.     The  written 
memorandum  may  then  be  allowed 
as  an  auxiliary  or  aid  to  the  wit- 
ness.    (Id. ) 


NEW  YORK   (CITY  OF). 

1.  The  auditing  of  a  claim  against 
the  county  of  New  York,  by  the 
board  of  supervisors,  is  an  allow- 
ance of  the  claim,  and  when  funds 
are  provided  for  its  payment,  no 
further  auditing  is  required.  Such 
auditing  is  conclusive  upon  the 
board  and  their  successors;  and 
no  subsequent  board  of  supervi- 
sors will  be  authorized  to  require 
the  same  to  be  audited  a  second 
time.  (The  People  ex  rel.  Byrnes 
agt.  Green,  64  Barb.,  1(52.) 


2.  The  auditing  and  allowance  of  a 
claim  against  the  county  of  New 
York,  by  the  board  of  supervisors, 
is  not  conclusive  upon  the  board 
of  apportionment  and  audit,  whose 
duty  it  is  to  audit,  under  the  law 
creating  them.     (The  People  ex  rel. 
Curry  agt.  Green,  64  Barb. ,  493.) 

3.  A  provision,  in  an  order  for  the 
issuing  of  a  mandamus,  requiring 
the  board  of  apportionment  and 
audit  to  audit  a  claim  for  the  sum 
determined  upon  or  allowed  by  the 
board  of  supervisors,  cannot  be 
sustained.     (Id.) 

4.  The  duty  of  the  board  of  audit  and 
apportionment,  in  respect  to  the 
amount  to  be  allowed  upon  a  claim 
for  fees  as  constable,  in  attending 
the  courts,  is  rendered  plain  by  re- 
ferring  to   the    statutes  (laws   of 
1866,  ch.  69,  |  8  ;  laws  of  1869,  c?i. 
820,  §  8)  fixing  the  compensation 
for   such   attendance,   when    the 
number  of  days  which  the  claim- 
ant attended  the  court  is  ascertain- 
ed and  settled  by  them.     (Jd.) 


NONSUIT. 

1.  On  a  motion  for  a  nonsuit,  on  the 
trial,  upon  the  question  of  negli- 
gence for  personal  injuries,  all  dis- 
puted facts  are  to  be  decided  in 
favor  of  the  plaintiff,  and  all  pre- 
sumptions   and    inferences    which 
plaintiff  has  a  right  to  ask  from 
the  jury  are  to  be  conceded  to 
him.    (Myers  agt.  Dixon,  ante,  48.) 

2.  Where  the  evidence  on  the  trial 
showed  that  the  plaintiff  had  title 
for  many  years,  as  well  of  a  tim- 
bered portion  of  his  land  as  of  the 
remainder,  separated  from  the  lat- 
ter by  a  fence,  and  acts  tending  to 
show   actual   possession   of   such 
timbered  land,  while  the  defend- 
ant testified  that  the  actual  posses- 
sion of  such   timbered   land  was 
held  by  himself,  under  an  adverse 
title  to  the  plaintiff,  when  the  acts 
constituting  the  alleged  trespass, 
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for  which  this  action  was  brought, 
were  committed, — Held,  that  this 
presented  a  direct  question  of  fact 
for  the  consideration  of  the  jury, 
and  each  party  had  the  right  to 
have  it  so  decided.  (Slade  agt. 
McMuUen,  ante,  52.) 

3.  Consequently  the  court  erred  in 
granting  the  defendants'  motion 
for  a  nonsuit  on  this  state  of  the 
evidence.    (Id.) 

4.  The  plaintiff,   by  opposing  the 
motion    for   a    nonsuit,   did   not 
thereby  waive  his  right  to  have 
the  case  submitted  to  the    jury 
without  a  particular  request    to 
the  court  to  that  effect,  nor  as- 
sume thereby  that  the  question 
was  one   of  law  only.      It  was 
otherwise  with  the  defendants,  for 
by  their  motion  for  a  nonsuit  they 
assumed  that  the  case  was  a  proper 
one  for   the    disposition    of    the 
court;  and  that  assumption  was  a 
waiver  of  their  right  to  have  it 
submitted    to    the   jury    without 
some  specific  request  being  after- 
ward made  in  their  behalf,  pro- 
vided they  had  not  succeeded  on 
their  motion  for  a  nonsuit.     (Id.) 


NOTARIES. 

1.  The  rule  of  law  requiring  protest 
of  a  foreign  bill  of  exchange  is 
wholly  founded  upon  the  custom 
of  merchants ;  and  in  an  action 
against  a  notary  for  neglect  to 
make  presentment  and  demand, 
evidence  that  it  is  the  common- 
and  universal  usage  at  the  place 
where  the  bill  was  payable  for  no- 
taries' clerks  to  make  such  pre- 
sentment and  demand,  and  that 
the  bill  in  question  was  presented 
and  demand  of  payment  made  by 
the  clerk  of  the  defendaant,  is  pro- 
per and  admissible.  A  knowledge, 
on  the  part  of  plaintiff,  of  this 
usage  is  not  necessary  to  its  va- 
lidity. (Com.  Bank  of  Ky.  agt. 
Varnum,  49  N.  T.  R,  269.) 


2.  A  notary  is  not  presumed  to  be  a 
lawyer  who  is  to  revise  or  reverse 
.the  decision  of  his  employer  as  to 
the  character  of  a  bill,  and  as  to 
whether  he  is  entitled  to  days  of 
grace  or  not.  If,  therefore,  a  bill 
is  delivered  to  him  with  directions 
to  make  demand  and  protest  upon 
the  wrong  day,  a  right  of  action 
does  not  arise  against  him  on  ac- 
count of  the  error.  (Id.) 


NUISANCE. 

1.  The  liability  for  a  nuisance  is  not 
restricted  to  persons  who  occasion 
the  whole  of  it ;  but  to  those  who 
are  guilty  of  doing  but  a  part  are 
liable,  also,  if  they  do  it  with  like 
intent.  (Clienango  Bridge  Company 
agt.  Lewis,  63  Bar b.,  111.) 

2.  To  maintain  an  action  to  abate  a 
nuisance,  since  the  remedy  is  by 
action  and  not  by  writ,  the  plain- 
tiff must  allege  that  he  was  the 
owner  of  the  freehold  affected  by 
the  nuisance  at  the  time  when  the 
several  acts  complained  of  were 
committed;  and  the  action  must 
be  agaist  the  owners  in  fee,  in  cases 
where  it  is  brought  to  abate  the 
nuisance.    (Hutchins   agt.    Smith, 
QSBarb.,  251.) 

3.  Since  the  Code,  a  party  injured 
by  a  nuisance  created  or  continued 
by  another,  has  a  right  to  come 
into  a  court  of  equity  and  ask  for 
relief  by  a  perpetual  injunction 
restraining  the  defendants  from  so 
using  their  property  as  to  annoy 
him  and  prevent  the  enjoyment  of 
his  premises,  and  for  damages,  as 
incidental  to  such  equitable  relief. 
(Id.) 

o. 

OFFICERS. 

1.  The  rule  justifying  an  officer  in 
the  seizure  of  property  under  exe- 
cutions good  on  their  face,  but 
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really  void  as  to  the  party,  for 
want  of  jurisdiction,  is  intended 
to  be  a  rule  of  protection  merely. 
(Rue  agt.  Perry,  63  Barb.,  40.) 

2.  Although  the  officer  may  defend 
under  such  process,  he  cannot 
build  up  a  title  upon  it,  so  as  to 
maintain  actions  against  third  per- 
sons. (Id.) 


OFF-SET  JUDGMENTS. 

1.  Where  a  defendant  executes  an 
assignment,  leaving  the  date  blank, 
of  all  his  right,  title  and  interest 
in  and  to  the  taxable  costs  and  dis- 
bursements in  the  action,  to  his  co- 
defendant  in  the  suit,  several  days 
prior  to  the  trial,  and  on  the  trial 
the  complaint  is  dismissed  as  to 
such  defendant  and  a  verdict  for 
costs  rendered  in  his  favor,  and 
on  the  same  day  his  co  defendant 
perfects  the  assignment  to  him  by 
filling  in  the  date,  and  the  plaintiff 
on   that  day  recovers    a  verdict 
against  the  co-defendant,  which  is 
immediately  assigned  to  a  third 
person,  and  the  co-defendant  sub- 
sequently   enters    judgment    for 
costs,  &c.,  assigned  to  him,  and 
two  days  thereafter  the  assignee 
of  the  plaintiff  enters  judgment 
on  the  verdict  recovered  by  the 
plaintiff  and  assigned  to  him,  the 
co-defendant  is  not  entitled  to  off- 
set his  judgment  against  that  of 
the  plaintiff.     (Wood  agt.  Merritt, 
ante,  471.) 

2.  The  co-defendants'  claim  to  costs 
was  not  liquidated  when  the  as- 
signment was  made  to  him,  and 
did  not  become  so  until  judgment 
was  entered,  when  the  plaintiff's 
demand  sued  on  was  liquidated 
and  assigned  before  judgment  en- 


tered.    (Id.) 


P. 


PARTITION 

1.  Where  in  an  action  for  a  partition 
of  lands  under  water  one  of  the 


defendants,  the  city  of  New  York, 
had  erected  on  the  premises  held 
in  common  a  dock,  and  set  up 
such  occupation  by  way  of  ad- 
verse possession,  it  was  held  that 
the  land  actually  covered  by  the 
dock  must  be  excluded  from  the 
partition,  but  the  possession  of  the 
dock  could  not  be  held  to  consti- 
tute an  adverse  possession  around 
the  island  to  all  the  land  between 
high  and  low  water  mark.  (Beach 
agt.  Mayor,  &c.,ante,  357.) 

2.  Such  possession  does  not  come 
within  any  of  the  rules  laid  clown 
in  2  R  8.,  4th  ed.,  495,  defining 
what  occupancy  is  necessary  to 
establish  adverse  possession.    (Id.) 

3.  Spaces  of  land  laid  out  as  roads, 
but  not  actually  accepted  or  work- 
ed by  the  public  authorities,  and 
in  a  measure  abandoned  or  disused, 
cannot  be  partitioned  where  there 
is  a  right  of  way  over  them  for 
such  of  the  owners  of  lots  fronting 
thereon  who  have  no  other  means 
of  access  thereto,  nor  where  the 
owner  of  the  lot  claims  to  the 
centre  of  the  road  adversely  to  the 
plaintiff.    (Id.) 

4.  Where  the  fee  simple,  and  every 
equitable  title  to  lands,  was  vested 
in  the  parties  to  an  action  for  its 
partition, — Held,  that   the   action 
would  lie.     (Herbert  agt.  Smith,  6 
Lam.,  493.) 

5.  And  it  seems  equity  would  enter- 
tain an  action  upon  a  complaint 
setting  forth  the  facts,  and  to  which 
all  interested  were  parties  and  de- 
cree a  sale,  in  the  nature  of  a  par- 
tition, and  a  division  of  the  pro- 
ceeds.    (Id.) 

6.  An  omission  of  proof  of  the  send- 
ing by  mail  a  copy  of  the  sum- 
mons  and   complaint,  on  service 
by  publication,  may  be"  supplied 
by  order  directing  the  filing  of 
such  proof  nunc  pro  tune,  made 
after  decree.    (Id.) 

7.  The  Code  requires  publication  of 
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a  summons  to  be  made  continu- 
ously in  each  paper,  but  not  con- 
currently. (Id.) 

8.  The  service  is  not  complete  until 
forty -two  days  after  the  first  inser- 
tion in  the  paper  last  making  pub- 
lication.   (Id.) 

9.  Questions  in  a  partition  suit,  re- 
specting the  suitableness  of  the 
guardians  ad  litem  appointed  by 
the  court,  their  attention  to  the 
interests  of  the  infants,  the  money 
advanced  by  administrators  on  be- 
half  of  the  infants,    the  amount 
of  the  estate,  etc.,  do  not  affect 
the  jurisdiction  of  the   court  or 
regularity  of  the  sale,  and  are  not 
grounds   upon  which  purchasers 
of  the  lands  can  be  relieved  from 
their  purchase.    (Id.) 


10.  Where  the  referee,  to  make  a  par- 
tition sale,  has   not   followed  the 
decree  in  respect  to  the  terms  of 
sale,  the  court  may,  upon  proof 
that  the  deviation  was  not  preju- 
dicial to  the  infants,  but  desirable 
for  their  interests,  direct  a  modifi- 
cation of  the  decree  nuncpro  tune. 
(Id.) 

11.  A  question,  of  such  a  deviation 
from  the  decree,  being  as  to  regu- 
larity of   practice   only,   and   not 
one   on  which  the    court  would 
have  intervened  after  the  sale,  is 
not  one  with  which  the  purchaser 
has  any  concern.    (Id.) 


12.  Where  the  referee  adjourns  the 
sale  in  partition,  after  sales  of 
part  of  the  premises,  to  a  particu- 
lar time,  and  upon  confirmation 
of  the  sales  made  the  court  directs 
the  sale  of  the  remaining  premises 
to  stand  over  to  a  future  time,  the 
adjournment  of  the  referee  is  nul- 
lified, and  a  sale  at  a  later  day 
than  the  day  appointed  by  ad- 
journment made  upon  publication 
of  notice  for  six  weeks  as  directed 
by  the  decree,  is  regular.  (Id.) 


PARTNERS. 

1.  Greiff  and  Semmler  were  part- 
ners.    Greiff  retired  from  the  firm 
and  Semmler,  the  remaining  part 
ner,  thereupon  formed  a  new  co- 
partnership with   George    Euell, 
under  the  firm  name  of  Euell  & 
Semmler.     Semmler  then  agreed 
with  Euell  that  all  the  property  of 
the  old  firm  should  be  transferred 
to  the  new,  and  that  the  new  firm 
should  assume,  and  pay  all  the 
debts  of  the  old  firm.     Held,  to  be 
a  valid  agreement,  founded  on  a 
good  consideration,  and,  although 
not  in  writing,  was  not  within  the 
statute  of  frauds.    (Schindler  agt. 
Euell,  ante,  83.) 

2.  A  participation  in  the  profits  of  a 
business  by  a  party  as  a  compensa- 
tion for  his  labor  or  services,  with- 
out having  any  other  interest  or 
right  in  it,  or  any  liability  there- 
for, does  not  make  him  a  partner 
in   fact,    but  a    nominal   partner 
merely.       (Beudel    agt.    Hettrick, 
ante,  198.) 

3.  Therefore  an  action  is  properly 
brought,  in  the  name  of  the  prin- 
cipal partner  alone,  for  work,  la- 
bor,  materials  and  services  fur- 
nished   the   defendant,    although 
the    contract  was    made  by  the 
nominal  partner  with  the  defend- 
ant, and  a  bill  rendered  him  in 
the  name  of  the  firm.     The  prin- 
cipal only  was  the  real  party  in 
interest,  and  authorized  under  the 
Code  to  bring  the  action.     (Id.) 

4.  The  defendant,  having  had  prior 
notice  of  the  agreement  between 
the  members  of  the  nominal  part- 
nership, was  bound  to  recognize 
its  provisions,  and,  so  far  as  he  was 
concerned,  they  were  no  longer  to 
be  considered  as  copartners.     (Id.) 

5.  Consequently,  where  the  defend- 
ant interposed  the  defense  of  par- 
tial payment  of  the  claim  to  the 
nominal  partner,  part  in  money, 
and  part  by  a  previous  indebted- 
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ness,  due  from  such  member  of  the 
firm  to  him, — Held,  that  a  partner 
cannot  release  a  debt  due  to  the 
firm,  even  during  copartnership, 
in  consideration  of  a  debt  due 
from  him  individually.  Held,  also, 
that  the  facts  in  this  case  were  so 
contested  and  conflicting  in  re- 
spect to  the  employment  by  the 
defendant  of  the  nominal  member 
of  the  firm,  and  in  respect  to  the 
alleged  payments  on  account,  that 
they  should  have  been  submitted 
to  the  jury  to  pass  upon,  and  that 
a  dismissal  of  the  complaint  was 
error.  (Id.) 

6.  Two  or  more  persons  may  become 
partners  in  buying  or  selling  land. 
(Cheater  agt.  Dickinson,  ante,  826.) 

7.  There  is  nothing  in  the  nature  or 
essence  of  a  partnership  which  re- 
quires that  it  should  be  confined 
to  ordinary  trade  and  commerce 
or  to  dealings  in  personal  proper- 
ty.    It  may  exist  between  attor- 
neys,    conveyancers,    mechanics, 
owners  of  a  line  of  stage  coaches, 
artisans  or  farmers,  as  well  as  be- 
tween merchants  and  bankers,  and 
it  may  exist  between  dealers  and 
speculators  in  real  estate.     (Id.) 

S.  In  all  partnerships  one  partner  is 
the  general  agent  of  all  the  parties 
for  the  transaction  of  all  the  part- 
nership business.  This  rule  of 
agency  applies  to  partnerships  in 
real  estate,  except  so  far  as  it  is 
modified  by  the  character  of  the 
property,  and  the  only  difference 
grows  out  of  the  rules  of  law  in 
reference  to  the  conveyance  and 
transmission  of  real  estate.  One 
partner  cannot  convey  the  whole 
title  to  real  estate  unless  the  whole 
title  is  vested  in  him.  But  he  can 
enter  into  an  executory  contract 
to  convey,  which  a  court  of  equity 
will  enforce.  While  a  contract 
for  the  conveyance  of  land  must 
be  in  writing,  yet  an  agent  to  exe- 
cute the  contract  may  be  appointed 
by  parol.  Hence,  when  the  part- 
nership business  is  to  deal  in  real 
estate,  one  partner  has  ample  pow- 


er as  general  agent  of  the  firm  to 
enter  into  an  executoiy  contract 
for  the  sale  of  real  estate.  (Id. ) 

9.  Dormant  partners  in  a  real  estate 
partnership  are  liable  to  all  per- 
sons dealing  with  the  firm,  in  the 
same  manner  and  to  the  same  ex- 
tent that  dormant  partners  in  com- 
mercial partnerships  are  held  lia- 
ble.   (Id.) 

10.  The  cases  of  Pitts  agt.  Waugh 
(4  Mass.  R. ,  424)  and  of  Patterson 
agt.  Brewster.(tth  ed.  Chy.  R,  322) 
overruled,  and  the  case  of  Bemis 
agt.  Harrison  (19  Barb.,  53). ap- 
proved.   (Id ) 

11.  This  court  held  a  partner  in  a 
real  estate  partnership  subject  to 
the  same  liability  for  the  frauds  of 
his  copartner  as  a  copartner  is  lia- 
ble in  an  ordinary  commercial  co- 
partnership  for  the  frauds   com- 
mitted by   his    copartner  in   the 
course  of  the  transactions  and  busi- 
ness of  the  partnership,  even  when 
the  other  partners  have  not  the 
slightest  connection  or  knowledge 
or  participation  in  the  fraud.    (Id.) 


PARTNERSHIP. 

1.  The  rule  which  authorizes  one 
member  of  a  copartnership  to  bind 
the  firm  by  commercial  paper,  is 
only  applicable  to  business  of  a 
trading  or  commercial  nature,  or  to 
the  ordinary  business  of  buying  or 
selling  for  a  profit.  It  has  no  ap- 
plication to  partnerships  formed 
for  agricultural  purposes  or  others 
of  a  similar  character.  (Hunt  agt. 
Chapin,  6  Lans.,  139.) 


PLEADINGS. 

1.  Objection  to  the  plaintiff's  ca- 
pacity to  sue  must  be  by  answer, 
unless  the  complaint  shows  an 
absence  of  such  capacity.  (Bar- 
day  agt.  Quicksilver  Mining  Co.,  6 
Lans.,25.) 
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2.  One  who  stands  in  the  position  of 
an  assignee  for  non-resident  credi- 
tors, under  foreign  appointment, 
may  sue  here  to  avoid  a  transfer 
by  his  predecessor  in  title,  fraudu- 
lent against  the  cestuis  que  trust, 
•without  showing,    by    his    com 
plaint, 'authority  under  the  foreign 
laws  to  maintain  the  action ;  and, 
it  seems,  although  forbidden  by 
the  foreign  laws.    (Id.) 

3.  It  seems  that  receivers  or  trustees 
of  foreign  corporations  may  sue 
to  recover  property  situate  in  this 
state,  subject  to  the  qualification 
that  the  foreign  law  shall  not  di- 
vest the  title  fairly  acquired  of 
citizens  here.     (Id.) 

4.  It  is  sufficient  if  the  complaint 
contains  a  substantial    averment 
of  the  plaintiff  's  ownership  of  the 
estate,  without  setting  forth  the 
laws  under  which  he  became  en- 
titled.    (Id.) 

5.  In  actions  brought  to  compel  the 
determination  of  claims   to  real 
property  under  section  449  of  the 
Code,  the  same  rights  to  amend- 
ment   of    pleadings    exist   as    in 
other  actions   authorized   by  the 
Code.     (Brown  agt.  Leigh.  49  N.  T. 
E.,  78.) 

6.  Under  section  172  of  the  Code  a 
plaintiff  is  authorized,  within  the 
time  therein   specified,  to  amend 
his  complaint  by  setting  forth  a 
new  cause  of  action.    This  right 
is  not  restricted  to  setting  forth  a 
cause  of  action  of  the  same  class 
as  that  contained  in  the  original 
complaint,  as  classified  by  section 
167.     But  while  the  plaintiff  can- 
not add  a  cause  of  action  belong- 
ing to  a  different  class,   retaining 
those  set  up  in  the  original  com- 
plaint, he  may  abandon  the  latter 
and  include  in  the  amended  com- 
plaint one  or  more  causes  of  action 
of  a  different  class,  subject  only 
to  the  restrictions   that   they  all 
belong  to  the  same  class  and  are 
warranted  by  the  summons.    (Id.) 


7.  The  complaint,  in  an  action  to 
recover    possession    of    personal 
property,  must  show  a  right  of 
property    and    of    possession    in 
plaintiff.     An  allegation  of  wrong- 
ful detention  is  not  sufficient.    The 
latter  is  a  conclusion  of  law  ;  the 
former,  the  facts  upon  which  it  is 
based.    The  facts  must  be  pleaded, 
and  without  them  the  conclusion 
of  law  is  an  immaterial  statement. 
(Scofield  agt.  Whitekyge,  49  N.  Y. 
S.,  259.) 

8.  An  omission  to  allege  these  facts 
in  the  complaint  is  not  cured  by  an 
averment  in  the   answer  denying 
ownership  in  the  plaintiff.     Where 
the  plaintiff's  case  depends  upon 
a  wrongful  detention   without  a 
wrongful  taking,  an  averment  in 
the   complaint  of  a  demand   and 
refusal  is  necessary.    (Id.) 

9.  One  seeking  to  maintain  an  action 
under  a  statute  must  state  speci- 
ally every  fact  requisite  to  enable 
the  court  to  judge  whether  he  has 
a  cause  of   action   arising   under 
the  statute.    A   complaint  in  an 
action  to  compel  the  determination 
of  claims  to  real  property,  under 
the   provisions  of  section  449  of 
the  Code,  must  show,  by  its  aver- 
ments, that  plaintiff  has  been  for 
three  years   in   possession  of  the 
lands  or  tenements,  and  that  both 
plaintiff  and  defendant  claim  an 
estate  therein  in  fee,  or  for  life,  or 
for  a  term  of  years  not  less  than 
ten.    (Austin  agt.  Goodrich,  49  JV. 
Y.  R,  266.) 

10.  Where  the  only  allegation  as  to 
defendant's   claim  is  that  he  un- 
justly claims  title  to  the  premises, 
it  is  insufficient,  and  the  complaint 
is  demurrable.    (Id.) 

11.  Under  a  general  denial  in  an  an- 
swer, defendant  has  the  right  to 
give  evidence  controverting  any 
facts  necessary  to  be   established 
by  plaintiff,   but  not  to  prove  a 
defense  founded  upon  new  matter. 
(Weaver  agt.  Barden,  49  N.  T.  J?., 
286.) 
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12.  The  complaint   alleged  in  sub- 
stance   that    plaintiff    purchased 
certain  shares  of  stock,  but  that 
the  stock  was,  without  plaintiff's 
knowledge  or  assent,  transferred 
to    a    third    person,   who    subse- 
quently transferred   the   same  to 
defendant,  and  that  the  latter  re- 
fused to  transfer,  etc.     Held,  that 
under  a  general  denial  defendant 
could  not  prove  that  he  was  a  bona 
fide  purchaser  for  value.      GRO- 

VEK,  J.      (Id.) 

13.  Where  a  general  demurrer  is  in- 
terposed to  a  complaint  contain- 
ing two  counts,  if  in  either  count 
a    sufficient    cause    of    action   is 
alleged,  the  demurrer  will  be  over- 
ruled.    (Hale  agt    0.  Nat.  Bank, 
49  N.  Y.  #.,626.) 

14.  If  the   allegations  of  the   com- 
plaint are  not  definite  and  certain, 
the  remedy  is  not  by  demurrer, 
but  by  application,  under  section 
160   of  the   Code,  that   they   be 
made  so.     (Id.) 

15.  The  relief  demanded  in,  the  com- 
plaint does   not   necessarily  cha- 
racterize  the   action  or  limit   the 
plaintiff  in  respect  to  the  remedy 
which  he  may  have ;  and  the  fact 
that,  after  the   allegation  of  the 
facts  relied  upon,  the  plaintiff  has 
demanded  judgment  for  a  sum  of 
money  by  way  of  damages  does 
not  preclude  the  recovery  of  the 
same  amount  by  way  of  equitable 
relief,  if  the  facts  entitle  the  plain- 
tiff to  such  relief.     (Id.) 

16.  The  complaint  set  forth  a  series 
of   loans   and   advances,   and   of 
renewals  of  the  notes  given  there- 
for, and  alleged  that  at  the  time 
of  each  loan  and  of  each  renewal 
a  charge  of  one  per  cent  upon  the 
amount  of  the  debt  was  made  in 
addition  to    lawful   interest,  and 
that    thereafter    a    balance    was 
claimed  by  defendant  (the  lender) 
as  due  to  it  on  all   the    previous 
transactions,  and  that  it  granted  a 
renewal  of  the  loan  upon  the  bor- 
rower giving   his    note    for    the 


amount  claimed.  Upon  demur- 
rer,— Held,  that  this  was  a  suffi- 
cient allegation  of  a  usurious 
agreement ;  that  the  word  "charge," 
in  the  association  in  which  it  was 
found  in  the  complaint,  implied 
not  only  a  demand  made,  but  an 
obligation  imposed  and  taken. 
(M.  E.  Nat.  Bank  agt.  C.  W.  Co.,  49 
N.  Y.  fi.,  635.) 

17.  Defendant's  charter  authorized 
it  to  take  the  management,  charge 
or  custody  of  property,  and  to 
make  loans  and  advances  thereon 
upon  such  terms  and  commis- 
sions, and  at  such  rates  of  interest, 
not  exceeding  seven  per  cent,  as 
might  be  established  by  its  direc- 
tors. (Chap.  378,  laws  of  1867.) 
The  complaint  alleged  a  charge  by 
it  of  one  per  cent  over  and  above 
lawful  interest  upon  louns  and 
advances,  ostensibly  as  commis- 
sions, but  which  were  merely 
colorable  devices  to  evade  the  pro- 
hibitions of  the  charter  and  of  the 
usury  laws.  Held,  that  the  com- 
plaint presented  an  issue  of  fact 
for  the  jury  as  to  whether  the  one 
percent  was  a  bona  fide  commis- 
sion or  a  compensation  for  the  use 
of  the  money ;  that  it  was  not  an 
issue  of  law  which  could  be  joined 
in  by  demurer.  (Id.) 


PRINCIPAL  AND  AGENT. 

1  An  agent,  acting  within  the  gen- 
eral scope  of  his  apparent  authori- 
ty, purchased  personal  property, 
for  which  he  gave  a  note  signed 
by  him  as  agent,  without  naming 
the  principal.  The  property  pur- 
chased was  received  by  the  prin- 
cipal. Held,  the  payee  having 
taken  the  note  bona  fide,  that  it 
bound  the  principal,  notwithstand- 
ing the  agent's  instructions  pro- 
hibited him  from  giving  n'otes. 
(Hildebrant  agt.  Crawford,  6  Lans., 
502.) 

2.  Held,  also,  that  the  receipt  of  the 
property,  for  which  the  note  was 
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given,  rendered  the  principal  lia- 
ble for  its  value,  and  that  the  note 
was  at  least  evidence  of  such  value 
in  an  action  counting  on  the  in- 
debtedness, as  well  as  on  the  note. 
(Id.) 


PRINCIPAL  AND  SURETY. 

1.  Any  material  change  in  the  terms 
of  a  contract  upon  which  one  has 
become  liable  as  surety  releases 
such  surety.  (Wilson  agt.  Ed- 
wards, 6  Lans. ,  1 34.) 


PRACTICE. 

1.  Title    ,  chapter  3  of  the  Code  of 
Procedure  does  not  apply  to  the 
trial  of  issues  in  an  equity  action, 
but  only  to  the  trial  in  common- 
law  actions.     Per  LEARNED,   J. 
(Hatch  agt.  Peugnet,  64  Barb.,  189.) 

2.  An  order,  made  by  a  judge  at  the 
circuit,  refusing  a  new  trial,  upon 
his  minutes,  is  not,  in  the  case  of 
'a  trial  of  special  issues  in  an  equity 

action,  appealable.  The  defeated 
party  must  wait  until  after  the  trial 
of  the  action  at  special  term ;  or, 
at  least,  until  after  a  motion  at  spe- 
cial term,  for  a  new  trial,  has  been 
heard.  (Id.) 

3.  On  appeal  from  a  judgment  ren- 
dered at  a  special  term  on  the 
verdict  of  a  jury,  the  court,  at  gen- 
eral term,  can  only  review  the  pro- 
ceedings at  the  circuit  upon  ques- 
tions of  law.    (Bennett  agt.  Mat- 
thews, 64  Barb.,  410.) 

4.  This  consideration  precludes  are- 
view  upon  the  facts,  or  upon  the 
grounds  of  insufficient  evidence,  or 
of  the  verdict  being  against  the 
weight  of  evidence,  where  a  mo- 
tion upon  that  ground  has  not  been 
made  at  special  term,,  and  denied. 
(Id.) 

5.  The  certificate  of  a  sheriff,  that  he 
has  been  credibly  informed  that 


the  defendant  has  left  the  state,  is 
not  the  proof  required  by  section 
135  of  the  Code,  that  the  defend- 
ant cannot,  after  due  diligence,  be 
found  within  the  state;  to  authorize 
an  order  for  service  of  a  summons 
by  publication.  (Easterbrook  agt. 
Easterbrook,  64  Barb.,  421.) 

6.  The  fact  of  due  diligence  must 
appear  by  affidavit,  to  the  satisfac- 
tion of  the  court.    The  facts  should 
b'e  shown,  from  which  the  court 
can  judicially  determine  that  due 
diligence  has  been  exercised.    (Id.) 

7.  The  certificate  of  the  sheriff  is  not 
a  proper  substitute  for  the  affida- 
vit required  by  the  statute.    (Id.) 

8.  An  affidavit  stating,  upon  inform- 
ation and  belief,  that  the  defendant 
has  departed  from  the  state  with 
the   intention   of   "evading"   the 
service  of  a  summons,  will  not  up- 
hold an  order  for  publication  un- 
der subdivision  2  of  section  135, 
which  provides  for  cases  where  a 
party  seeks  to  "avoid"  such  ser- 

'vice.    (Id.) 

9.  It  seems  an  action  by  a  wife  against 
her  husband,  for  a  separation,  is  one 
in  which  service  by  publication 
may  be  ordered,  under  subdivision 
5  of  section  135  of  the  Code.    (Id. 

10.  Where  the  defendant  was  a  resi- 
dent'of  the  county  of  Broome,and 
the    plaintiff   was  a  corporation 
created  by  the  laws  of  the  State  of 
Massachusetts,  having  a  principal 
place  of  business  in  the  city  of 
New  York, — Held,  that  section  125 
of  the  Code  admitted  of  no  con- 
struction which  would  authorize 
the  plaintiff  to  retain  the  place  of 
trial    in  Madison  county,  where 
neither  of  the  parties  resided    (The 
Orover  &  Baker  Sewing  Machine 
Go.  agt.  Kimball,  64  Barb.,  425.) 

11.  An  undertaking,  given  for  the 
purpose  of  procuring  the  discharge 
of  an  attachment  issued  against  the 
property  of  joint  debtors,  which  is 
conditioned  to  pay  the  amount  of 
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the  judgment  that  may  be  recov- 
ered against  the  defendants,  is  not 
discharged  by  the  death  of  one  of 
the  defendants,  if  the  action  con- 
tinues, and  the  cause  of  action  sur- 
vives against  the  survivor.  •  (Cock- 
roft  agt.  Glaflin,  64  Barb.,  464.) 

12.  And  if  one  of  the  defendants  dies, 
and  the  action  is  continued  against 
the  survivor,  and  a  judgment  is 
recovered  against  him,  in  such  ac- 
tion, the  signers  of  th'e  undertaking 
are  liable  to  pay  the  amount.   (Id.) 

13.  An  undertaking,  drawn  in  sub- 
stantial accordance  with  the  Code, 
and  delivered  for  the  purpose  au- 
thorized by  the  Code,  viz.,  to  dis- 
charge an  attachment,  is  not  ren- 
dered invalid  by  the  fact  that  in 
consideration  of  its  execution  the 
plaintiff,  instead  of  the  judge,  re- 
lieved the  property  from  levy.  (Id.) 

14.  It  seems  that  where  a  firm  name 
is  signed  to  an  undertaking,  by  one 
of  their  number,  the  other  partners 
will  not  be  bound  thereby,  without 
proof  of  other  facts.     (Id.) 

15.  But  where  it  appears  that  a  part- 
ner knew  of  the  signature  made  by 
his  firm  to  the  undertaking,  at  the 
time,  and  even  directed  the  deliv- 
ery of  the  undertaking,  he  cannot 
afterwards  object  that  the  partner- 
ship name  was  improperly  used. 
Id.) 

16.  On  the  left  of,  and  opposite  to, 
or  below,  the  last  signature  to  an 
undertaking    signed    by    several 
firms,  was  a  memorandum  in  these 
words:    "We  pay  our  pro  rata 
share,  according  to  our  amount  of 
goods  sold. "    Held,  that  this  form- 
ed no  part  of  the  undertaking,  as 
between  the  plaintiff  and  the  sign- 
ers.    (Id.) 

17.  It  was  the  design  of  the  codifiers, 
by  section  121  of  the  Code,  to  do 
away  with  the  practice  which  had 
previously  prevailed  in  regard  to 
mere  bills  of  revivor,  and  substi- 
tute in  its  place  the  practice  of 


equity  in  reference  to  supplemen- 
tal bills.    (Beach  agt.  Reynolds,  64 


18.  The  Code  has  placed  supplemen- 
tal complaints,  complaints  for  re- 
vivor and    supplement,   and  for 
mere  revivor,  all  upon  the  same 
footing,  as  to  the  practice.    To  file 
a  supplemental  complaint,  in  ei- 
ther case,  leave  of  the  court  is  ne- 
cessary.    (Id.) 

19.  The  difference  betwen  the  present 
and  the  former  practice  is,  that 
now,  the  objections  to  the  filing  of 
the  complaint  in  cases  of  mere  re- 
vivor, as  well  as  in  cases  where 
the  complaint  contains  other  sup- 
plemental matter,  are  to  be  heard 
on  a  preliminary  motion,  instead 
of  by  interposition  of  formal  de- 
murrers or  pleas.     (Id.) 

20.  The  court  has  the  power  to  deny 
the  revivor  and  continuation  of  a 
suit,  on  an  application  to  continue 
the  same  by  supplemental  com- 
plaint under  section  121  of  the 
Code.    (Id.) 

21.  The  provisions  of  sections  121 
and  177  of  the  Code,  in  respect  to 
the  power  of  the  court,  are  substan- 
tially the  same.   The  word  "  may," 
in   each,   is  permissive,  and  not 
mandatory.     The  right  to  set  up 
new  matter,  by  supplemental  com- 
plaint, is  not  absolute,  but  is  with- 
in   the  discretion  of  the    court. 
(Id.) 

22.  Under  the  present  practice,  the 
same  objections  may  be  urged,  in 
opposition  to  a  petition  to  revive, 
which  could  formerly  be  raised  to 
a  formal  bill  of  revivor,  by  demur- 
rer or  plea.    (Id.) 

23.  Great  laches,  in  reviving  a  suit 
which  has  abated,  is  a  good  objec- 
tion to  an  application  for  leave  to 
file  a  supplemental  complaint  to 
revive  it.    (Id.) 

24.  The  alleged  fact,  that  the  defend- 
ants were,  or  were  supposed  to  be, 
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insolvent,  during  the  greater  por- 
tion of  the  time  during  which  the 
delay  occurred,  is  not  of  itself  a 
valid  excuse  for  a  long  delay.  The 
statutes  of  limitations,  in  analogy 
to  which  courts  of  equity  act,  con- 
tain no  exception  by  which  their 
operation  is  suspended  in  cases  of 
insolvency.  (Id.) 

25.  Circumstances  which  were  held 
to  render  this  case  one  in  which, 
even  if  there  were  no  statute  of 
limitations  directly  binding  upon 
courts  of  equity,  the  application 
to  revive  and  continue  the  suit 
should  be  refused,  on  the  ground 
of  unreasonable  delay.  (Id.) 

26  On  the  4th  of  August,  1862,  G. 
instituted  a  proceeding,  in  due 
form,  under  chapter  348  of  the 
laws  of  1860,  against  O.,  who  had 
been  appointed  assignee  of  the 
firm,  of  H.  T.  &  Sons,  and  the 
same  was  pending  on  the  llth  of 
April,  1867,  when  O,  died,  and 
the  proceeding  abated.  T.  was, 
by  the  supreme  court,  duly  ap- 
pointed trustee  in  the  place  of  O., 
to  execute  the  trust,  and  K.  O. 
was,  by  the  surrogate,  duly  ap- 
appointed  administratrix  of  O.'s 
estate.  Held,  that  such  trustee 
and  administratrix  were  the  pro- 
per parties  to  a  proceeding  insti- 
tuted by  G.,  by  petition,  under 
chapter  838  of  the  laws  of  1872,  so 
far  as  that  act  provides  for  the  re- 
vival of  proceedings  against  the 
personal  representatives  of  any  de- 
ceased assignee.  (Matter  of  Grove, 
64  Barb.,  526.) 

27.  Held,  also,    that  the  proceeding 
instituted  by  G.  was  pending  and 
undetermined,   within    the    plain 
meaning  and  intent  of  the  statute, 
when  the  act  of  1872  was  passed ; 
and  O.,  the  assignee,  having  previ- 
ously died,  the  act  of  1872  applied, 
in  express  terms,  to  the  proceeding. 
MULLIN,  P.  J.,  dissented.    (Id.) 

28.  Held,  further,  that  the  act  of  1872 
was  clearly  designed  to  operate 
retrospectively — to  apply  to  pro- 


ceedings    previously    instituted. 
(Id.) 

29.  That  the  legislature  had  the  pow- 
er to  revive  proceedings  so  abated 
by  the  death  of  the  assignee.    And 
the  act  of  1872  was  not  unconsti- 
tutional, inasmuch  as  it  merely  af- 
fected the  remedy  for  the  prosecu- 
tion of  pre-existing  rights,  by  pro- 
viding for  the   revival   of  a  suit 
or  proceeding  properly  instituted 
against  a  person  since  deceased, 
by  bringing  in  his  representatives 
and  substituting  them  in  the  place 
of  the  decedent.    (Id.) 

30.  When  the  propriety  of  a  nonsuit 
is  in  controversy,  the  plaintiff  ia 

'  entitled  to  the  benefit  of  all  the 
conclusions  the  jury  would  have 
been  warranted  in  drawing  from 
the  facts  proven  in  the  case.  Per 
DANIELS,  J.  (Morss  agt.  Osborn, 
64  .Bark,  543.) 

31.  Where,  on  the  trial,  evidence  in 
support  of  the  plaintiff's  case  was 
rejected,  and  a  nonsuit  ordered, 
not  because  the  evidence  offered 
was  defective  in  any  material  re- 
spect,  but  because,  in  the  judg- 
ment of  the  court,  the  plaintiff's 
right  of  action  was  barred  and  ex- 
tinguished by  a  previous  submis- 
sion to  arbitration,  and  an  award 
made  thereon, — Held,  that  all  just 
inferences  supported  by  the  evi- 
dence offered  should  be  drawn  in 
favor  of  the  plaintiff.    (Id.) 

32.  Where  the  terms  of  a  submission 
are  sufficiently  broad  to  render  a 
particular  claim  the  proper  subject 
of  trial,  before  the  arbitrator,  but 
the  award,  upon  its  face,  does  not 
appear  to  include  any  adjudication 
thereon,   evidence    showing    that 
proof  of  such  claim  was  not  heard, 
but,  on  the  contrary,  was  excluded 
by  the  arbitrator,  is  not  in  conflict 
with  the  terms  of  the  award,  but  is 
admissible  for  the  purpose  of  show- 
ing what  was  the  fact.     (Id.) 

33.  Evidence  to  show  that  the  plain- 
tiff, on  a  former  trial  before  an  ar- 
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bitrator,  endeavored  to  bring  be- 
fore him  the  cause  of  action  in  suit, 
but  was  prevented  from  so  doing 
by  the  objection  of  the  defendant 
and  the  refusal  of  the  arbitrator, 
should  be  received  by  the  court ; 
inasmuch  as  it  would  not  only 
show  that  the  cause  of  action  sued 
on  was  not  included  in  the  award, 
but  that  it  could  not  have  been,  on 
account  of  the  misconduct  of  the 
defendant  himself.  And  the  de- 
fendant should  be  concluded,  by 
the  decision  he  then  procured  to  be 
made  in  his  favor,  from  affirming 
that  the  demand  in  suit  either  was, 
or  could  have  been,  then  made  the 
subject  of  examination  and  decis- 
ion. (Id.) 

34.  A  defendant's  exceptions  have 
no  place  in  a  bill  of  exceptions 
made  by  the  plaintiff  for  the  pur- 
pose of  setting  aside  a  nonsuit;  and 
should  be  stricken  out,  on  settle- 
ment.   (Blodgett  agt.  The  Utica  and 
Black  River  R.  R.  Co.,  64  Barb.. 
580.) 

35.  A  joint  judgment  against  several 
in  an  action  of  tort  may,  on  ap- 
peal,  be  reversed  as    to  one  or 
more    of    the     defendants     and 
affirmed  as  to  the  others.    (Van 
Slyck  agt.  Snell,  6  Lam.,  299.) 

36.  A  misunderstanding  or  mistake, 
in  regard  to  matters  of  agreement, 
upon  argument  at  special  term,  is 
not  a  subject  for  review  upon  ap- 
peal. '  (Herbert  agt.  Smith,  6  Lan»., 
493.) 


PROFESSIONAL  SERVICES. 

1.  Where  a  person  calls  at  the  office  of 
a  physician,  and  in  the  absence  of 
the  latter  leaves  his  business  card, 
written  on  it  "  call  on  Mrs.  D —  at 
No.  769  Broadway,"  and  leaves 
the  card  with  a  clerk  in  the  office 
with  a  request  to  hand  it  to  the 
physician  and  to  tell  him  to  "  come 
as  soon  as  possible,"  becomes  lia- 
ble to  pay  the  physician's  bill  in 
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attending  upon  Mrs.  D.  in  pur- 
suance of  such  message.  (Brad- 
ley agt.  Dodge,  ante,  57.) 


PUBLIC  OFFICE. 

1.  The  provision  made  by  law  to  try 
the  title  to  a  public  office  is  exclu- 
sive and  not  cumulative.    When- 
ever it  is  alleged  that  a  person  has 
usurped  a  public  office,  the  attor- 
ney-general is  authorized  to  insti- 
tute an  action  on  behalf  of  the 
people,  to  try  the  right  01  such 
person  to  the  office,  and  in  such 
action    the    right    of   any    other 
claimant  to  the  office  may  also  be 
determined.     (Palmer  agt.  Foky, 
ante,  110.) 

2.  These  provisions  furnish  the  only 
remedy  for  the  trial  and  determi- 
nation of  such  questions,  and  they 
prohibit  their  trial  in  any  other 
manner.     (Id.) 

3.  The  defendant,  under  an  appoint- 
ment by  the  city  comptroller  to 
the  office  of  deputy  chamberlain, 
undertook,  by  threats,  &c.,  to  in- 
trude into  and  to  take  possession 
of  that  office,  and  to  oust  the  de- 
puty in  possession  and  doing  the 
duties  of  the  office  under  tlie  ap- 
pointment of  the  chamberlain,  the 
plaintiff.      Held,    that    the    pro- 
cess by  injunction  was  the  proper 
remedy  of  the  plaintiff,  and  should 
be  sustained  upon  the   principle 
that  it  is  a  proper  substitute  for 
another  remedy,   which,    had  it 
been  adopted,  might    have   pro- 
duced confusion  and  disorder  in  a 
public  office,  and  perhaps  serious 
lass  to  the  city,  if  not  to  the  im- 
mediate parties  concerned.    (Id.) 

4.  For  the  plaintiff,  until  the  title  to 
the  disputed  office  should  be  tried 
and  established  by  due  course  of 
law,  as  the  responsible  custodian 
of  the  treasury  of  the  city,  and  of 
the  office  in  which  his  official  busi- 
ness is  transacted,  and  of  the  books 
and  papers  connected  therewith, 
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could  properly  exclude  the  de- 
fendant therefrom,  and  with  force, 
if  necessary,  to  prevent  the  usurpa- 
tion of  the  office,  or  that  he  could 
demand  the  aid  of  the  civil  au- 
thority to  protect  the  office  from 
any  unwarrantable  intrusion ;  but, 
instead  of  asserting  his  right  thus 
to  exclude  the  defendant,  has 
adopted  a  measure  more  conform- 
able to  peace  and  order.  (Id.) 

5.  The  general  object  and  use  of  the 
process  of  injunction  considered. 
(Id.) 

6.  Where  a  crier  of   the   superior 
„  court  of  the  city  of  New  York  has 

been  appointed  by  the  judges  of 
that  court  in  pursuance  of  section 
39  of  the  Code,  the  comptroller  of 
the  city  is  bound  to  pay  him  his 
salary,  notwithstanding  his  objec- 
tion that  the  full  number  of  offi- 
cers allowed  to  be  appointed  to 
that  court,  under  section  2,  of 
chap.  438,  of  the  Laws  of  1872, 
had  been  appointed,  and  that  the 
relator  was  not  one  of  those  offi- 
cers. (People  agt.  Green,  ante,  150.) 


K. 


RAILROAD  COMPANIES. 

1.  Where,  in  a  proceeding  under 
the  general  railroad  act  of  1850,  as 
amended  by  the  act  of  1870  (laws 
of  1870,  chap.  560,  §  1),  on  the  pe- 
tition of  a  landowner  for  the  ap- 
pointment of  commissioners  to 
change  the  location  of  the  route 
of  a  railroad  as  surveyed  by  the 
company,  it  appears  by  the  testi- 
mony before  the  commissioners 
that  the  petitioner  has  failed  to 
comply  with  the  directions  of  the 
statute,  by  giving  notice  of  the 
application  for  the  appointment 
of  commissioners,  to  an  indivi- 
dual whose  land,  if  the  line  of  the 
railroad  be  changed,  as  proposed 
by  the  petitioner,  will  be  crossed 
and  affected  thereby,  such  pro- 


ceeding is  wholly  void,  and  will 
be  reversed,  on  appeal  from  the 
decision  of  the  commissioners. 
(Matter  of  Norton  agt.  The  Wall- 
kill  Valley  R.  R.  Co.,  63  Barb., 
77.) 

2.  The  statute,  in  directing  notice  to 
be  given  to  the  owners  or  occu- 
pants of  land  to  be  affected  by  any 
one  proposed  change,  clearly  con- 
templates but  one  commission  for 
that  change,  or  proposed  change ; 
and,  therefore,  the  greater  neces- 
sity that  its  strict  terms  shall  be 
complied  with,  so  far  as  to  allow 
all  the  persons  to  be  affected  by 
that  line  an  equal  opportunity  to 
defend  and  protect  their  interests. 
Per  P.  POTTER,  J.    (Id.) 

3.  A  railroad  company  having  a  right 
to  lay  tracks  in  a  public  street,  is 
bound  to  lay  them  in  a  proper  man- 
ner, and  to  keep  them  in  repair ; 
and  if  any  injury  occurs,  by  reason 
of  neglect  in  either  respect,  the 
company  is  liable.    (Rockwell  agt. 
The  Third  Avenue  R.  R.  Co.,  64 
Barb.,  438.) 

4.  If  the  defect  be  visible,  notice  to 
the  company  of  such  defect  is  not 
necessary.    (Id.) 

5.  An  omission  to  know  of  such  a 
defect  is  prima  facie  negligence,  as 
much  as  an  omission  to  repair, 
after  notice.    (Id:) 

6.  And  the  presumption  of  negligence 
is  complete  when  it  appears  that 
the  defects  existed,  and  an  injury 
was  caused  thereby.     (Id.) 


RECEIVERS. 

This  motion  includes  not  only  an 
application  to  vacate  the  order  ap- 
pointing the  receiver,  but  also  to 
set  aside  the  sale  made  by  him, 
and  also  to  set  aside  a  subsequent 
order,  substituting  Felix  McClosky 
as  receiver  in  place  of  Morrisey — 
notice  of  the  application  having 
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been  given  to  the  plaintiff's  attor- 
ney, to  the  receiver,  Morrisey,  and 
to  William  L.  Simmons,  the  pur- 
chaser at  the  receiver's  sale.  Held, 
that  no  transfer  of  the  interests 
sold  could  properly  be  made  by 
the  receiver  until  his  report  of  sale 
was  made,  and  an  order  of  con- 
firmation granted  on  notice  to  the 
parties  who  had  appeared  in  the 
action.  Any  transfer  before  such 
confirmation  would  be  unauthor- 
ized, and  any  payment  by  the  pur- 
chaser before  an  order  confirming 
the  sale  would  be  at  the  risk  of 
the  purchaser.  Held,  also,  that 
there  was  no  case  for  a  receiver 
upon  the  complaint  and  affidavit. 
The  utmost  which  judicial  discre- 
tion should  have  authorized  was 
au  order  to  show  cause,  so  that  de- 
fendants could  have  been  heard. 
(Simmons  agt.  Wood,  ante,  262.) 

2.  If  the  deed  had  been  set  forth  in 
the  complaint,  it  would  have  been 
discovered  that  no  receiver  was 
proper,  and  that  on  a  revocation 
of  the  trust  the  trustees  were  em- 
powered to  wind  up  the  existing 
business,  and  required  to  retrans- 
fer  the  property.     Held,  that  the 
order  for  the  receiver,  obtained  as 
it  was  late  at  night,  and  the  pri- 
vate sale  made  next  morning  by 
the  receiver,  without  notice  to  the 
defendants,    Wood    and    Colton, 
were  fraudulent  steps  as  against 
them  and    should    be  set  aside. 
Held,  also,  that  no  judicial  sanc- 
tion should  be  given  to  the  ex- 
ploit which  has  resulted  in  a  sup- 
posed judicial  sale,  that  cannot  be 
characterized  otherwise    than  as 
unjustifiable,  and  made  under  such 
circumstances  as  will  prevent  con- 
firmation by  the  court.     It  was  too 
plain  for  argument  that  such  a 
sale  should  be  set  aside.     (Id.) 

3.  Various  objections  were  presented 
and  urged  to  the  granting  of  the 
motion,  which  were  examined  by 
the  court,  and  decided  adversely 
to  the  plaintiff,  the  last  of  which 
was,  that  lottery  grants  are  not 
property  and  are  forbidden  in  this 


state,  and  anything  connected  with 
them  was  illegal,  worthless  and 
void.  Held,  that  it  is  a  principle 
as  old  as  the  common  law,  that 
courts  ought  not  to  lend  their  aid 
in  compelling  the  performance  of 
contracts  which  arise  ex  turpi 
causa;  that  whenever  a  contract 
or  transaction  is  tainted  with  tur- 
pitude it  cannot  be  enforced.  But 
if  it  is  sought -to  apply  these  and 
similar  principles  to  the  claims 
made  by  the  defendants,  Wood 
and  Colton,  in  respect  of  the  lot- 
tery grants,  &c.,  which  are  the 
subject  of  the  action,  does  it  not 
equally  apply  to  the  plaintiff ;  and 
what  right  had  he  therefore  to  call 
on  the  court  to  appoint  a  receiver? 
(12.) 

4.  Whatever  may  be  said  of  the  lot- 
tery grants  and  franchises,  there 
was  other  property  set  forth  in  the 
deed  of  trust  and  referred  to  in  the 
complaint,  covered  by  the  order 
and  made  the  subject  of  the  sale, 
which  came  within  the  protection 
of  law,  although  its  chief  value, 
probably,  consisted  in  the  use  to 
which  it  was  applied  in  the  lot- 
tery business.     (Id.) 

5.  Lottery    grants    and    franchises 
were  based  on  certain  statutes  of 
Missouri,  Kentucky,  Delaware  and 
Georgia,  and  were  lawful  grants 
and  property  according  to  the  laws 
of  those  states,  as  was  formerly  the 
case  under  the  statute  laws  ol  this 
state,  but  which  are  now  repealed, 
and  lotteries  are  now  prohibited 
here  as  contrary  to  morality  and 
public  good.    (Id.) 

6.  While  it  must  be  admitted  the 
business  of  lotteries,  which  the 
above  named  states  license,  could 
not  be  lawfully  carried  on  here, 
still  it  would  seem  that  when  the 
grants  are  the  subject  of  litigation 
in  this  state  the  courts  here,  within 
the  rale  of  comity,  would  extend 
to  them  protection  as  rights  of  the 
states  which  created  them.    (Id.) 

7.  In  the  absence  of  proof  as  to  the 
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amount  of  labor  performed  by  a 
receiver,  the  reasonable  rate  of 
allowance  for  his  commissions  and 
expenses  is  according  to  the  rate 
fixed  by  the  statute  for  executors. 
(Muller  agt.  Pondir,  6  Lans.,  472.) 


REFEREE. 

1.  Although  a  referee  does  not  find 
a  particular  fact,  in  terms,  yet,  if 
such  a  finding  is  deemed  necessary 
to  support  and  uphold  the  judg- 
ment, the  court  will  presume  that 
the  referee  did  not  find  such  to  be 
the  fact,  if  the  evidence  in  the 
case  would  authorize  or  justify 
such  finding.    ( Westcott  agt.  Fargo, 
63  Barb.,  349.) 

2.  Where,  although  there  was  evi- 
dence of  an  accord  and  satisfac- 
tion, on  the  trial  before  a  referee, 
yet  the  referee  refused  to  find  the 
tact,  because  the  defense  was  not 
set  up  in  the  answer, — Held,  that 
it  was  the  duty  of  the  referee  to 
decide  the  case  according  to  the 
evidence;  and  that  the  pleadings 
must   be   deemed   to   have   been 
amended  so  as  to  include  that  evi- 
dence.    (Brett  agt.  Tlie  First  Uni- 
versalist   Society  of  Brooklyn  63, 
Barb.,  610.) 


REFERENCE. 

1.  Where  the  finding  of  a  referee  in 
favor  of  a  defendant  is  unsupport- 
ed by  any  evidence,  the  judgment 
thereon  should  be  reversed  and  a 
new  trial  ordered.    (Townsend  agt. 
Peyser,  ante,  211.) 

2.  And  where  the  direct  examina- 
tion of  the  defendant  as  a  witness 
upon  the  question  in  dispute  is  so 
contradicted  upon    his    cross-ex- 
amination as  to  destroy  its  force 
and  effect  as  evidence,  the  court 
will  consider  that  no  evidence  has 
been  given  to  sustain  the  finding. 
(Id.) 


3.  In  the  absence  of  an  agreement 
in  writing  fixing  a  different  com- 
pensation, a  referee  cannot  law- 
fully claim  more  than  three  dol- 
lars for  every  day  personally  spent 
by   him  in    the   business  of  the 
reference.     (Id.) 

4.  It  is  not  enough  that  the  referee 
makes  affidavit  that    before  the 
trial  of  the  action  was  commenced 
he  informed  the  parties  to  it  that 
his  fees  on  the  reference  would  be 
five  dollars  for  every  meeting  of 
one  hour,  each  adjournment  to  be 
considered  a  meeting,  and    that 
both  parties  consented  and  agreed 
thereto.    (Id.) 

5.  If  the  referee  had  procured  such 
consent  to  said  terms  in  writing, 
or    had    made    a    memorandum 
thereof  upon  his  minutes  at  the 
time,  it  probably  would  have  been 
sufficient.    (Id.) 


REFORMATION   OF    CON- 
TRACT. 

1.  No  objection  or  demurrer  having 
been  made  before  trial  to  the 
statement  of  the  causes  of  action 
in  the  complaint,  a  refusal  to  com- 
pel the  plaintiff  to  elect  then  upon 
which  he  will  proceed  is  properly 
refused.  (Gillett  agt.  Borden,  6 
Lans.,  219.) 


RELIGIOUS  CORPORATION. 

1.  A  mandamus  will  issue  to  com- 
pel the  trustees  of  a  church  cor- 
poration incorporated  under  the 
general  law  to  restore  to  his  rights, 
as  a  corporator,  one  who  has  been 
expelled  from  the  church  mem- 
bership, but  who  is  qualified,  as  a 
corporator,  •  under    the     statute. 
(The  People  ex  rel.  Dilcher  agt.  St. 
Stephen's  Church,  6  Lans.,  172.) 

2.  This  is  so,  although  the  by-laws 
of  the  church    preclude    all  but 
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church  members  from  the  rights 
of  corporators.    (Id.) 

3.  A  by-law  presenting  any  different 
qualifications  for  membership  than 
such  as  are  required  by  the  statute 
is  void.  (Id.) 


REMOVAL  OF  CAUSES. 

,  The  right  to  remove  an  action 
from  a  state  court  into  the  circuit 
court  of  the  United  States  under 
the  provisions  of  the  act  of  con- 
gress of  1863,  "  relating  to  habeas 
corpus  and  regulating  judicial  pro- 
ceedings in  certain  cases ''  (12  U. 
S.  Stat.  at  Large,  ch.  81,  p.  756), 
as  amended  by  the  act  of  1866  (14 
U.  8.  Stat.  at  Large,  ch.  80,  p.  46), 
does  not  depend  upon  any  act  or 
assent  of  the  state  court.  If  the 
case  is  within  the  provisions  of 
that  act,  and  defendant  has  regu- 
larly taken  the  steps  required  by 
it  for  the  purpose  of  removal,  all 
proceedings  in  the  state  court  are 
stayed  absolutely;  it  has  no  fur- 
ther jurisdiction  of  the  action  ;• 
and  any  subsequent  steps  therein 
would  be  coram  non  judice  and 
void.  It  cannot  be  compelled, 
therefore,  to  grant  any  order  stay- 
ing proceedings  ;  and  such  an 
order  would  add  nothing  to  the 
force  and  effect  of  the  act  and  the 
proceedings  for  removal.  The 
question  of  jurisdiction  must  be 
decided  by  the  circuit  court.  If 
the  plaintiff  persists  in  proceeding 
in  the  state  court,  the  defendant 
should  appeal  to  the  federal  court 
for  the  proper  mandate  staying 
proceedings,  and  to  compel  a 
transcript  of  the  record  to  be  cer- 
tified to  that  court ;  and  if  plain- 
tiff claims  that  the  cause  has  not, 
for  any  reason,  been  removed,  he 
may  apply  to  that  court  to  remand 
the  caxise.  (ALLEN,  J. ;  CHURCH, 
Ch.  J.,  and  RAPALLO,  J.,  concur- 
ring; GROVER  and  PECKHAM,  JJ., 
dissenting.)  (Bell  agt.  Dix.  49  N. 
T.  R,  282.) 


2.  Plaintiff  was  imprisoned  in  Fort 
Lafayette  in  1864  by  order  of  de- 
fendant. Defendant  justified  as 
major-general  of  the  army  of  the 
United  States  and  as  military  com- 
mander of  the  department  of  the 
east,  and  took  the  steps  required 
by  the  act  of  congress  of  1863 
(above  specified)  to  remove  the 
cause  into  the  circuit  court  of 
the  United  States.  Held  (FOLGER, 
J.,  CHURCH,  Ch.  J.,  concurring; 
GROVER  and  PECKHAM,  JJ.,  dis- 
senting), that  the  case  was  not 
within  the  provision  of  that  act. 
(Id.) 


3.-  To  entitle  a  defendant  to  removal 
of  a  cause  into  the  United  States 
circuit  court,  under  the  act  of 
1789,  §  12  (1  Stat.,  79),  he  must 
show  the  plaintiff  a  citizen  of  an- 
other state  on  the  day  of  the  com- 
mencement of  the  action.  A 
petition  for  removal  does  not  meet 
this  requirement  by  stating  that 
the  plaintiff  is  a  citizen  of  another 
state.  (Pechner  agt,  Pfuenix  Ins. 
Co.,6Lans.,  411.) 

4.  Nor  is  it  sufficient  if  the  plaintiff 
appear  to  be  a  resident  in  the 
state ;  he  must  be  sho  wn  a  citizen 
as  well.  (Id.) 


RESIDENCE. 

1.  Where  it  appeared  that  the  plain- 
tiff and  her  husband,  residing  here, 
removed  into  New  Jersey,  where 
they  kept  house  for  a  year,  and 
then  were  without  permanent 
abode,  visiting  here  and  in  New 
Jersey,  until  after  commencement 
of  the  action,  when  they  resumed 
housekeeping  in  this  state,  and  it 
did  not  appear  with  what  inten- 
tion, as  to  residence,  they  removed 
from  the  state  or  returned  to  it, — 
Held,  that  the  plaintiff  was  pre- 
sumptively a  resident  of  this  state. 
(Liscomb  agt.  New  Jersey  B,  R.  and 
Transportation  Company,  6  Lans., 
75.) 
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REVISED  STATUTES. 

1.  Where  a  statute  has  been  incorpo- 
rated in  the  text  of  the  Revised 
Statutes  without  legislative  au- 
thority, a  subsequent  statute,  pur- 
porting to  amend  it,  is  effectual 
for  that  purpose,  though  it  refer  to 
the  former  act  only  by  its  unau- 
thorized numbering" as  a  section  of 
the  Revised  Statutes.  (TJie  People 
ex  rel.  Furman  agt.  Glute,  63  Barb. , 
356.) 


S. 


SALARIES. 

1.  Where  a  crier  of  the  superior  court 
of  the  city  of  New  York  has  been 
appointed  by  the  judges  of  that 
court  in  pursuance  of  section  39 
of  the  Code,  the  comptroller  of 
the  city  is  bound  to  pay  him  his 
salary,  notwithstanding  his  objec- 
tion that  the  full  number  of  officers 
allowed  to  be  appointed  to  that 
court,  under  section  2,  of  chap. 
438,.  of  the  laws  of  1872,  had  been 
appointed,  and  that    the  relator 
was    not    one  of    those    officers. 
(People  agt.  Green,  ante,  150.) 

2.  The  purchase,  by  payment  in  ad- 
vance, of  the  future  earnings  of 
the  salaries  of  the  officers  or  em- 
ployes of  the  United  States  gov- 
ernment, is  void  as  against  public 
policy.   (Bettings  agt.  O'Brien,  ante, 
392.) 

3.  It  is  also  in  direct  violation  of  the 
act  of  congress  of  February  26, 
1853.     (Id.) 


SERVICE  AND  PROOF  OF. 

1.  Personal  service  of  a  summons  and 
complaint  can  be  made  out  of  the 
state  only  when  publication  is 
ordered.  (Code,  %  135.)  When 
so  made  it  is  equivalent  to  publi- 


cation and  deposit  in  the  post- 
office.  Such  service  is  not  com- 
plete until  the  time  prescribed  for 
the  publication  has  expired  (§  135), 
and  defendant  has  twenty  days 
thereafter  to  answer.  A  judgment, 
therefore,  entered  for  want  of  an 
answer,  prior  to  the  expiration  of 
the  latter  period,  is  irregular. 
(Brooklyn  Trust  Co.  agt.  Bulmer, 
49  N.  Y.K.,84:.) 


SET-OFF. 

1.  The  right  of  set-off  may  be  waived 
by  the  party  entitled  to  it,  and 
where  he  for  a  valuable  conside- 
ration, by  an  agreement,  delibe- 
rately made,  contracts  to  waive  it, 
the  agreement  is  binding,  and  he 
is  estopped  from  thereafter  assert- 
ing the  right.  (Gfutchess  agt.  Daniels, 
49  JV.  7.  K ,  605.) 


SHERIFF. 

1.  As  to  the  judgment  creditor,  a 
sheriff  is  bound  to  see  to  it  that  a 
debtor  imprisoned   on   execution 
does  not  escape  from  the  limits; 
and  if  he  does  escape,  without  a 
lawful  discharge,  the  allegation  in 
the  complaint,  that  the  sheriff  suf- 
fered and  permitted  the  escape,  is 
sustained,  when  it  appears  that  he 
did  not  prevent  it.     (Toll  agt.  Al- 
vord,  64  Barb.,  568.) 

2.  A  charge,in  the  complaint  in  an  ac- 
tion for  an  escape,  that  the  sheriff, 
against  the  will  of  the  plaintiff,  ille^ 
gaily  suffered  and  permitted  the 
judgment  debtor  to  escape  and  go 
at  large,  out  of  his  custody,  merely 
means  that  he  did  not  prevent  him 
from  doing  so.     It  does  not  neces- 
sarily import,  or  involve  the  alle- 
gation, that  he  in  fact  actively  con- 
sented to  the  escape,  or  had  any  ac- 
tual knowledge  of  it.    (Id.) 

3.  The  answer,  in  such  an  action, 
after  setting  forth  proceedings  be- 
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fore  the  county  court  for  the  dis- 
charge of  the  judgment  debtor 
from  imprisonment,  and  the  grant- 
ing of  an  order  for  his  discharge, 
alleged  that  the  defendant,  "in  obe- 
dience to  the  requirements  of  said 
court,  and  not  otherwise,  permit- 
ted said  B.  to  go  at  large,  as  he 
lawfully  might,  and  as  he  was  by 
law  required  to  do ;  which  is  the 
same  escape,"  &c.  Held,  that  the 
answer  was  in  the  ordinary  form, 
and  the  words  used  were  to  be  un- 
derstood according  to  the  subject 
matter.  That  the  answer  conced- 
ed only  such  a  permission  as  the 
complaint  imported,  viz.,  an  omis- 
sion to  prevent  the  escape ;  and  did 
not  necessarily  furnish  a  contra- 
diction to  statements  made  by  the 
sheriff  and  under  sheriff,  in  a 
subsequent  action  upon  the  bail- 
bo%ds,  that  they  had  no  actual 
knowledge  of,  and  did  not  consent 
to,  the  departure  of  the  debtor 
from  the  limits,  and  did  not  hear 
of  it  till  the  sheriff  was  sued  for 
the  escape.  (Id.) 

4.  A  judgment  in  favor  of  the  plain- 
tiff, in  an  action  against  the  she- 
riff for  an  escape,  conclusively  es- 
tablishes, in  a  subsequent  action 
by  the  sheriff,  upon  the  bail-bond, 
that  the  judgment  debtor  has  es- 
caped from  the  limits  without  hav- 
ing been  discharged  by  due  course 
of  law.    (Id.) 

5.  A  recovery  against  the  sheriff,  in 
an  action  for  an  escape,  is  evi- 
dence of  the  damages  sustained  by 
him,  in  the  same  manner  as  though 
the  judgment  had  been  collected. 
(Id.) 


SHERIFF'S   DEED. 

1.  Assignments  of  sheriffs'  certifi- 
cates made  prior  to  the  passage  of 
the  act  of  the  legislature  of  1835 
(laws  of  1835,  ch.  189 ;  4  Edm.  Stat. , 
623),  and  valid  when  made,  were 
not  invalidated  by  that  act,  but  car- 
ried to  the  assignees  all  the  rights 


acquired  or  evidenced  by  the  cer- 
tificates of  sale;  notwithstanding 
an  omission  to  acknowledge  or 
prove  and  file  such  assignments. 
(Phillips  .agt.  Schiffer,  64  Barb.. 
548.) 

2.  The  principal  object  of  the  act  of 
1835  was  the  protection  of  sheriffs, 
by  creating  a  statutory  mode  of 
evidencing  the  claims  of  assignees, 
without  which  a  sheriff  could  not 
be  compelled  to  convey  to  such 
(Id.) 


3.  The  sheriff  can  waive  the  protec- 
tion of  the  statute ;  and  if  he  does 
so,  and  conveys  to  an  actual  as- 
signee, the  title  of  his  grantee  will 
not  be  affected  by  the  omission  to 
prove  and  file  the  assignment  of 
the  certificate.  (Id.) 


SPECIAL  PROCEEDINGS. 

1.  Where  a  revenue  stamp  is  omit- 
ted from  a    promissory  note  or 
other  written   instrument   at  the 
time  it  is  made,  by  mistake  and 
without  intention    to    evade  the 
revenue  laws,  the  instrument  is 
not  by  reason   of   such   omission 
invalid  in   its  inception.     (Baker 
agt.  Baker,  6  Lans.,  509.) 

2.  In  order  to  invalidate  the  instru- 
ment, a  fraudulent  intent  must  be 
affirmatively  shown,  and  the  bur- 
den of  proot'of  such  intent  is  upon 
the  party  objecting  to  the  want  of 
a  stamp.     (Id.) 


STATUTE  OF  FRAUDS. 

1.  Greiff  and  Semmler  were  partners. 
Greiff  retired  from  the  firm  and 
Semmler,  the  remaining  partner, 
thereupon  formed  a  new  copart- 
nership with  George  Euell,  under 
the  firm  name  of  Euell  &  Semm- 
ler. Semmler  then  agreed  with 
Euell  that  all  the  property  of  the 
old  firm  should  be  transferred  to 
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the  new,  and  that  the  new  firm 
should  assume  and  pay  all  the 
debts  of  the  old  firm,  ifeld,  to  be 
a  valid  agreement,  founded  on  a 
good  consideration,  and  although 
not  in  writing,  was  not  within  the 
statute  of  frauds.  (Schindler  agt. 
Euett,  ante,  33.) 

2.  The  statute  of  frauds  is  not  so 
broad  as  to  prevent  proof  by  parol 
of  an  interest  in  lands.  It  is  sim- 
ply aimed  at  the  creation  or  con- 
veyance of  an  estate  in  lands 
without  a  writing.  (Chester  agt. 
Dickinson,  ante,  326.) 


STATUTE  OF  LIMITATIONS. 

1.  In  an  action,  to  recover  a  debt 
against  a  debtor  who  has  been 
discharged    therefrom    in    bank- 
ruptcy, in  every  case  the  action 
must  be  founded  upon  the  pre- 
cise and    positive    new    promise 
made  after  the  discharge,  and  the 
original  debt  is  to  be  considered 
merely  as  the  consideration  that 
gives  validity  to  the  new  promise. 
(Dusenbury  agt.  Hoyt,  ante,  147.) 

2.  It  follows  that  inasmuch  as  under 
the  Code  the  plaintiff  is  required 
to  set  out  the  facts  constituting 
his  cause  of  action,  and  nothing 
else,  the  said  new  promise  must 
be  specially  pleaded  as  the  basis 
of  the  action.    (Id.) 

3.  A  foreign  statute  of  limitation  is 
not  a  bar  to  an  action  here.    (Car- 
penter agt.  Minturn,  6  Lans.,  56.) 

4.  Money  paid  by  one  of  two  per- 
sons jointly  indebted  on  contract, 
at  the  request  of  the  other,  stops 
the  running  of  the  statute  of  lim- 
itations as  to-  both.      (Pitts  agt. 
Hunt,  6  Lans.,  146.) 


STATUTES. 

1.  Although  repeal  by  implication  is 
not  favored,  and  is  not  allowed, 


save  where  inconsistency  is  plain 
and  unavoidable ;  yet  a  subsquent 
statute,  making  a  different  provi- 
sion on  the  same  subject,  is  not  to 
be  construed  as  an  explanatory  act, 
but  an  implied  repeal  of  the  for- 
mer, so  far  as  the  provisions  are 
incompatible  with  each  other. 
(The  People  ex  rel.  Navano&gt.  Van 
Nort,  64  Barb.,  205.) 

2.  Where  a  statute  amendatory  of  a 
former  one  sets  forth  the  original 
statute   as  amended,   retaining  a 
portion  of  the  old,  omitting  a  por- 
tion,   and    incorporating    therein 
new   provisions,  the  effect  is  not 
to  repeal  and  re-enact  the  portion 
retained,  but    such    portion  con- 
tinues in  force  from  the  time  of  the 
first  enactment ;  the  portions  omit- 
ted  are   abrogated,  and   cease  to 
form  part  of  the  statute  from  the 
time  the  new  act  takes  effect,  and 
the  new  provisions  become  opera- 
tive from  that  time.     (Moore  agt. 
Mausert,  49  N.  T.  B.,  332.) 

3.  The  act  of  1837  does  not  author- 
ize the  institution  of  an  action  in 
equity   to   annul  a   contract   for 
usury  in  any  case  where  such  an 
action  could  not  have  been  main- 
tained before  the  passage  of  that 
act ;  it  simply  changes  the  terms 
\ipon  which  the  borrower  can  get 
relief.    (AUerton  agt.  Belden,  49  N. 
T.  R.,  373.) 

4.  When  the   language  of  a  statute 
is  definite  and  has  a  precise  mean- 
ing, it  must  be  presumed  to  de- 
clare the  intent  of  the  legislature, 
and  it  is  not  allowable  to  resort  to 
other  means  of  interpretation,  or 
by  conjecture  to  restrict  or  extend 
the  meaning.     (Johnson  agt.  H.  B. 
R.R.,WN.  Y.R,456.) 


STOCK. 

1.  Where  stock  is  pledged  to  a  bro- 
ker, as  security  against  loss  for 
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conducting  transactions  in  the  pur- 
chase and  sale  of  gold  coin,  and  a 
loss  occurs,  his  duty,  as  well  as  the 
law,  requires  that  he  should  call 
upon  the  pledger  for  money  to 
meet  his  loss,  or  get  his  consent  to 
use,  or  borrow  upon,  the  stock 
pledged.  If,  without  such  call  or 
consent,  he  uses  the  stock  to  bor- 
row money  for  his  own  purposes, 
or  otherwise  disposes  of  it,  he  is 
liable  to  the  pledger  iu  an  action 
for  a  conversion.  (Lawrence  agt. 
Maxwett,  64  Barb.,  102.) 


2.  In  such  an  action,  evidence  to 
prove  that  it  is  customary,  among 
brokers  in  New  York,  to  use  the 
stock  held  by  them  as  security  in 
the  manner  this  stock  was  held  by 
the  broker ;  and  that  the  defend- 
ant had  previously  held  stock  of 
the  plaintiff,  as  security,  which  he 
had  used  in  a  similar  manner  with- 
out objection  or  complaint  on  the 
part  of  the  plaintiff,  although  he 
knew  of    it,    is  immaterial,  and 
should  be  excluded.    (Id.) 

3.  Such  a  custom  is  simply  a  viola- 
tion of  the  rights  of  the  principal ; 
and  a  long-continued  course   of 
wrong-doing,  or  violation  of  law, 
will  never  prove  a  valid  custom  to 
continue  it.     (Id.) 

4.  Brokers  who  use  the  stock  of  their 
principals,  relying  upon  any  such 
custom,  are  liable  to  return  it  when 
called  upon,  if  their  demands  or 
liabilities,  incurred  on  the  security 
of  the  stock,  have  been  satisfied. 
(Id.) 

5.  If  they  cannot  return  it,  they  are 
liable  in  damages  for  the  injury 
which  has  been  caused  by  the  loss 
of  the  stock.     (Id.). 

6.  In  an  action  for  the  conversion  of 
the  stock  pledged,  the  just  and  es- 
tablished rule  of  damages  is  the 
highest  price  of  the  stock  between 
the  date  of  the  demand  or  conver- 
sion and  the  day  of  trial.     (Id.) 

VOL.  XLV  74 


STOCKBROKERS. 

1.  Where  stockbrokers,  on  receiving  a 
quantity  of  railroad  bonds  for  sale 
for  the  best  market  price,  they 
having  uo  quotable  market  rate, 
inform  another  broker  of  the  re- 
ceipt of  such  bonds  and  request 
the  latter  to  find  a  purchaser  for 
them,  who  sends  his  messenger  to 
inquire  into  the  particulars  respect- 
ing the  bonds,  and  the  messenger 
is  also  asked  to  find  a  purchaser 
for  them  and  the  messenger  subse- 
quently returns  with  a  letter  from 
his  employer  to  the  holders  that 
he   will  give  a  certain  sum  for 
them,  and  the  messenger  remarks 
that  it  is  the  best  price  obtainable, 
upon  which  the  holders,  on  receiv- 
ing the  check  of  the  broker,  with- 
out any  commission  being  charged, 
close  the  sale  at  the  price  offered, 
will  be  entitled  to  recover  of  the 
purchaser  fifteen  per  cent  more, 
where  at  time  of  closing  the  sale 
the  purchaser  had  already  closed 
a  bargain  with  another  purchaser 
for  fifteen  per  cent  more  than  he 
gave.     The  fraud  in  the  statement 
of  the  messenger,  that  "  that  is  the 
best  price  obtainable,"  being  the 
ground  of  the  recovery.     (Taylor 
agt.  Guest,  ante,  276.) 

2.  Where  a  bank  loans  a  certain  sum 
of  money  to  a  firm  of  brokers  on 
call  upon  collateral  security,  to  be 
repaid  the  same  day,  and  during 
the  day  such  firm  procures  another 
loan  from  the  plaintiffs  of  a  certain 
sum    upon   collateral    securities, 
which    are    subsequently    ascer- 
tained to  be  forgeries,  and  the  firm 
of    brokers    deposit  the  certified 
checks  of  the  plaintiffs  in  their 
bank  and  take  up  their  collateral 
securities,  some  of  which  prove  to 
be  forgeries,  and  the  bank  collects 
the  plaintiff's  checks  in  the  ordi- 
nary course  of  business,  for  which 
it  gives  tlie  firm  of  brokers  credit 
in  the  usual  way,  the  bank  is  not 
liable    to    the    plain  tilts  for    the 
amount  of  the  loan  they  made  to 

,     the  firm  of  brokers  on  presenting 
the    forged    collateral    securities 
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taken  by  them  and  demanding  of 
the  bank  the  repayment  of  those 
checks.  (Justh  agt.  National  Bank 
of  the  Commonwealth,  ante,  492. ) 

3.  The  law  will  protect  a  purchaser 
of  personal  property,  and  especi- 
ally of  negotiable  paper,  who  has 
acquired  it  for  a  fair  and  valuable 
consideration,  in  the  usual  course 
of  trade,  and  without  any  notice 
of  any  conflicting  claims  or  of  sus- 
picious circumstances  calculated 
to  awaken  inquiry  or  to  put  him 
on  his  guard,  although  the  pro- 
perty was  in  fact  obtained  by  the 
vendor  from  the  true  owner  fraud- 
ulently.    (Id.) 

4.  Stock-brokers  may    not   revoke 
their  general  agreement  to  buy, 
hold  and  sell  stocks  for  a  commis- 
sion and  interest    on    advances, 
without  notice.   ( White  agt.  Smith, 
6  Lans.,  5.) 

5.  And  they  are  liable  for  damages 
sustained  by  their    employer  by 
reason  of   a  renunciation  of  the 
agreement.    (Id.) 


SUPERINTENDENT     OF    THE 
POOR. 

1.  A  supervisor  of  a  town  is  ineligi- 
ble, to  the  office  of  superintendent 
of  the  poor.    (The  People  ex  rel. 
Furman  agt.  Clute,  63  Barb.,  356.) 

2.  Where  a  city  charter  declares  the 
supervisors  of  the  wards  of  the 
city  shall  be  "  subject  to  all  the 
provisions  of  law  now  applicable 
to  those  officers  respectively,  in 
the  several  towns  of  the  state," 
the  supervisors  of  such  wards  are 
ineligible  to  the  office  of  superin- 
tendent of  the  poor.    (Id.) 

3.  The  legislature  has  power  to  pre- 
scribe qualifications  for  the  office 
of  superintendent  of  the  poor.  (Id.) 


SUPPLEMENTARY  PROCEED- 
INGS. 

1.  Proceedings  supplementary  to  exe- 
cution, as  authorized  by  the  Code, 
are  not  strictly  legal,  but  equitable, 
proceedings.  They  are  a  substi- 
tute for  the  creditor's  bill  of  the 
courts  of  equity,  which  may  still 
be  used  to  reach  the  equitable  pro- 
perty ^of  the  judgment  debtor.  Per 
E.  D.'  SMITH,  J.  (Pope  agt.  Cole, 
.,  406.) 


SUPREME  COURT. 

1.  Where  two  of  the  justices  as- 
signed to  the  general  term  of  the 
supreme  court  in  the  first  depart- 
ment are,  by  reason  of  interest, 
incapable  of  sitting,  on  an  appeal, 
the  general  term  may  be  hefa  by 
one  of  the  justices  of  the  first  de- 
partment, assigned  to  hold  general 
terms,  and  two  justices  from  ano- 
ther   department.    (Matter  of  the 
Broadway  Widening, 63 Barb.,  572.) 

2.  The  appeal,  in  such  a  case,  need 
not  be  sent  to  another  department, 
under  section  10  of  chapter  408  of 
the  laws  of  1870.    (Id.) 


SURROGATE. 

1.  Under  the  provision  of  the  Re- 
vised Statutes  directing  that  where 
the  real  estate  of  a  deceased  per- 
son shall  have  been  sold  by  order 
of  a  surrogate,  the  moneys  arising 
from  the  sale  shall  be  brought  into 
the  office  of  the  surrogate  for  the 
purpose  of  distribution,  and  shall 
be  by  him  retained  for  that  pur- 
pose ;  and  requiring  the  surrogate, 
in  the  first  place,  to  pay,  out  of 
such  money,  the  charges  and  ex- 
penses of  the  sale,  there  can  be  no 
lien  upon  such  moneys,  even  for 
the  fees  and  disbursements  upon 
the  application  for  the  sale.  ( Mat- 
ter of  Lamberson,  63  Barb. ,  297.) 
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2.  The  entire  fund  must  be  brought 
intact  into  the  office  of  the  surro- 
gate, and  the  attorney  can  then 
apply  to  that  officer,  whose  duty 
it  will  be,  before  making  the  gene- 
ral distribution,  to  award  and  pay 
him  a  reasonable  fee  for  his  ser- 
vices in  the  matter  of  the  sale, 
together  with  his  necessary  outlay 
thereon.  (Id.) 


T. 

TAX-PAYERS. 

1.  An  action  by  a  tax-payer  of  a 
town  to  perpetually  enjoin  and 
restrain  commissioners  from  issu- 
ing the  bonds  of  the  town,  for  the 
purpose  of  aiding  in  the  construc- 
tion of  a  railroad,  cannot  be  main- 
tained where  the  allegations  of  the 
complaint  do  not  show  that  the 
alleged  commissioners  are  officers 
of  the  town  having  any  authority 
by  legal  appointment  or  color  of 
appointment  to   act   as    commis- 
sioners for  the  purpose  of  bonding 
the  town.      (Pierce  agt.    Wright, 
ante,  1.) 

2.  The  only  fact  stated  on  the  sub- 
ject being  that  they  either  are  or 
claim  to  be  commissioners,  with 
an  allegation  of  ignorance  as  to 
the  truth  of  the  claim.     This  is  to 
be  construed  most  strongly  against 
the  pleader,  and  it  amounts  to  this: 
That  here  are  certain  persons  who 
say  they  are  commissioners  of  the 
town,  but  whether  they  are  so  or 
not  we  neither  affirm  nor  deny. 
(Id.) 

3.  An  attempt  or  threat  by  an  indi- 
vidual or  individuals  to  do  an  act 
which,  when  done,  would  b^  a 
nullity,  neither  binding  upon  nor 
injurious  to  any  one,  according  to 
the  allegations  of  fact  in  a  com- 
plaint, or  for  aught  appears  there, 
lays  no  foundation  whatever  for 
an  action  to  restrain  the  commis- 
sion of  such  act.    (Id.) 


4.  Where  the  complaint  alleges  and 
charges  that  some  of  the  persona 
signing  the  consents  filed  in  the 
town  clerk's  office  were  not  tax- 
payers of  the  town,  and  did  not 
even  own  the  property  assessed  to 
them,  and  that  the  owners  had 
never  given  their  consents,  &c., — 
Held,  that  these  and  similar  allega- 
tions of    insufficiency   raise    the 
question  whether  every  or  any  in- 
dividual tax-payer  in  the  town  may 
challenge  and  assail  the  facts  as 
they    appear    from    the    record, 
which  the  statute  makes  evidence, 
by  action  in  this  collateral  way. 
(Id.) 

5.  The  consents  of  the  tax-payers, 
as  specified  by  the  statute,  and 
affidavits  of  the  assessors,  with  a 
copy  of  the  assessment  roll,  are  to 
be  filed  in  the  office  of  the  clerk  of 
the  county  and  in  the  office  of  the 
clerk  of  the  town,  "  and  the  same 
or  a  certified  copy  thereof  shall  be 
evidence  of  the  facts  therein  con- 
tained and  certified,  in  any  court 
of  the  state  and  before  any  judge 
or  justice  thereof."    (Id.) 

6.  The  statute  makes  this  evidence 
of  the  jurisdiction  and  all  other 
facts    not  prima  facie    evidence 
merely,  but  evidence  absolutely 
and  unqualifiedly.     It  is  in  the 
nature  of  a  record,  and  imports 
absolute  verity  so  long  as  it  re- 
mains as  a  record  upon  the  files 
of  the  county  and  town  clerk's 
offices.  (Id.) 

7.  The  plaintiff,  therefore,  in  assail- 
ing this  record  by  this  action,  as 
a  false  witness  which  does  not 
certify  the  truth,  has  plainly  mis- 
taken his  remedy.    Public  records 
cannot  be  assailed  and  controvert- 
ed in  this  collateral  manner.    (Id.) 

8.  His  only  remedy  was  by  a  direct 
proceeding  to  correct  the  record  if 
it  was  in   any  respect  incorrect, 
and  reform  the  character  of  the 
statutory  witness,  so  that  it  should 
speak  the  whole  truth  and  nothing 
but  the  truth,  or  set  it  aside  alto- 
gether.    (Id.) 
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9.  A  portion  of  the  consents  were, 
as  appears  by  the  complaint,  ob- 
tained in  1870  and  the  residue  in 
1871,  and  the  affidavit  shows  that 
the  requisite  number  of  consents 
had  been  obtained,  as  appeared  by 
both  rolls.    If  it  so  appeared  by 
both  rolls,  it  necessarily  so  ap- 
peared by  the  last,  and  in  this 
case  was  a  compliance  with  the 
statute  requiring  the  last  assess- 
ment roll  to  govern.    (Id.) 

10.  It  is  now  well  settled  in  this 
state  that  an  injunction  cannot  be 
sustained    by  one  or  more  tax- 
payers to  prevent  the  collection  of 
a  tax  illegally  imposed.    (Cor win 
agt.  Campbell,  ante,  9.) 

11.  Consequently,  it  cannot  be  sus- 
tained to  restrain  the  future  pro- 
bable  or   possible   imposition   of 
such  a  tax,  which  the  tax-payers 
of  a  town  may  become  liable  to 
pay  by  reason  of  the  unauthorized 
issuing  of  the  bonds  of  the  town 
for  railroad  purposes.     (Id.) 

12.  If  the  proceedings  of  the  asses- 
sore  of  the  town  appear  to  be  in 
all  respects  regular  and  to  comply 
with  the  statute,  this  court  has  no 
power  by  action  to  restrain  the 
commissioners  by  injunction  from 
issuing  the  bonds  of  the  town,  be- 
cause the  assessors  may  have  pre- 
dicated their  conclusion  upon  facts 
failing  to  warrant  it.    (Id.) 

13.  A  different  mode  has  been  pro- 
vided for  reviewing  and  correcting 
the  decision  of  the  assessors ;  that 
is  to  be  done  by  the  writ  of  wrtio- 
rari.      The  fact  that  the  parties 
entitled  to  apply  for  the  writ  have 
omitted  to  do  so  until  the  right  to 
it  has  been  lost  by  lapse  of  time, 
will  justify  no  change  in  the  dis- 
position which  should  be  made  of 
such  application.     (Id.) 

TAXES  AND  ASSESSMENTS. 

1.  Where  the  plaintiff  was  taxed  for 
village  purposes,  by  the  authori- 
ties of  the  village  of  Owego,  Tioga 


county,  N.  Y.,  which  was  assessed 
and  levied  under  the  provisions  of 
the  acts  of  1851  and  1854,  and  the 
assessment  was  partly  for  debts 
incurred  before  the  enlargement 
of  the  village  boundaries  by  the 
act  of  1857,  and  partly  to  meet  the 
expenses  for  village  purposes  sub- 
sequently, the  estimate  for  such 
tax  being  prepared  for  1858,  and 
submitted  to  a  meeting  of  the 
electors  pursuant  to  the  act  of 
1851,  but  not  being  in  detail;  show- 
ing the  sums  necessary  for  each 
object  of  expenditure,  but  a  gene- 
ral estimate  for  the  sum  of 
$1,000,—  Held,  that  the  estimate 
for  a  mere  gross  amount  was  suffi- 
cient and  a  substantial  compliance 
with  the  statute,  and  the  electors 
had  authority  to  vote  the  tax  in 
that  manner.  Besides,  such  au- 
thority does  not  depend  upon  the 
form  in  which  the  estimate  is  pre- 
pared and  submitted  to  them  by 
the  board  of  trustees,  consequent- 
ly the  tax  was  legally  assessed  un- 
der the  provisions  of  the  act  of 
1851.  (Pumpelly  agt.  Village  of 
Owego,  ante,  219.) 

2.  The  plaintiff  was  not  a  resident 
or  property-holder  within  the 
limits  of  the  corporate  village  of 
Owego  before  the  passage  of  the 
act  of  1857,  but  if  that  act  was 
valid  and  operated  to  amend  the 
village  charter  he  became  such  by 
force  of  it.  The  title  is  ' '  An  act 
enlarging  the  boundaries  of  the 
village  of  Owego  in  the  county  of 
Tioga."  Held,  that  although  the 
title  or  preamble  of  a  statute  may 
be  said  to  be  no  part  of  it,  yet  it 
may  be  used  to  enable  the  courts 
to  arrive  at  the  intention  of  its 
framers,  and  the  intention  was 
clearly  in  this  case  to  amend  the 
old  charter,  and  not  to  create  a 
new  corporation,  with  none  of  the 
powers  of  a  municipal  corpora- 
tion. (Id.) 

TITLE. 

1.  Where,  under  and  pursuant  to 
section  48  of  the  act  of  Congress 


KEW  YORK  PRACTICE  REPORTS. 


589 


Digest. 


of  June  30,  1864  (13  Statutes  at 
Large,  p.  238),  as  amended  by 
ninth  section  of  the  act  of  con- 
gress, July  13,  1886  (14  Statutes  at 
Large,  p.  112),  a  proceeding  was 
instituted  and  carried  out,  viz. :  To 
sell  a  barge  and  a  quantity  of  dis- 
tilled spirits  and  utensils  for  mak- 
ing the  same,  as  perishable,  it  is 
the  duty  of  the  purchaser  seeking 
to  avail  himself  of  such  title  to 
make  out  by  proof  all  the  neces- 
sary steps  required  by  that  pro- 
vision of  the  statute  to  give  juris- 
diction to  the  collector  to  sell. 
(Tracy  agt.  Corse,  ante,  316.) 

2.  The  authority  under  those  pro- 
visions of  the  acts  of  Congress  to 
sell  rests  on,  1.  The  application  by 
the,  collector  of  internal  revenue 
to  the  assessor  to  examine  the  pro- 
perty seized,  etc.  2.  The  assessor's 
examination  and  opinion   that   a 
sale  is  necessary.  3.  The  assessor's 
appraisal  of  the  property  sought 
to  be  sold  as  perishable.    4.  The 
refusal  of  the  owner  of  the  pro- 
perty to  give  a  bond.    5.  The  or- 
der to  sell.    (Id.) 

3.  Title,  and  possession  or  right  of 
possessiou,  of  personal  property,  is 
all  that  is  required  to  enable  the 
holder  to  claim  the  property  or  its 
value.     (Orr  agt.  TJw  Mayor,  &c., 
of  New  York,  64  Barb.,  106.) 


TRIAL. 

1.  Where  the  evidence  on  the  trial 
showed  that  the  plaintiff  had  title 
for  many  years,  as  well  of  a  tim- 
bered portion  of  his  land  as  of  the 
remainder,  separated  from  the  lat- 
ter by  a  fence,  and  acts  tending  to 
show  actual  possession  of  such 
timbered  land,  while  the  defendant 
testified  that  the  actual  possession 
of  such  limbered  land  was  held  by 
himself,  under  an  adverse  title  to 
the  plaintiff,  when  the  acts  consti- 
tuting the  alleged  trespass,  for 
which  this  action  was  brought, 
were  committed.  Held,  that  this 


presented  a  direct  question  of  fact 
for  the  consideration  of  the  jury, 
and  each  party  had  the  right  to 
have  it  so  decided.  (Slade  agt. 
McMullen,  ante,  52.) 

2.  Consequently,  the  court  erred  in 
granting  the  defendants'  motion 
for  a  nonsuit  on  this  state  of  the 
evidence.    (Id.) 

3.  The  plaintiff,   by  opposing  the 
motion    for    a    nonsuit,   did  not 
thereby  waive  his  right  to  have 
the  case  submitted   to  the  jury 
without  a  particular  request  to  the 
court  to  that  effect,  nor  assume 
thereby  that  the  question  was  one 
of  law   only.     It   was   otherwise 
with  the  defendants,  for  by  their 
motion  for  a  nonsuit  they  assumed 
that  the  case  was  a  proper  one  for 
the  disposition  of  the  court ;  and 
that  assumption  was  a  waiver  of 
the  right  to  have  it  submitted  to 
the  jury  without  some  specific  re- 
quest   being  afterward  made   in 
their  behalf,  provided  they  had 
not  succeeded  on  their  motion  for 
a  nonsuit.    (Id.) 

4.  In  an  action  upon  a  promissory 
note,  given  by  the  defendants  to 
the     plaintiffs,     the     defendants 
pleaded  specially  a  want  of  con- 
sideration by  alleging  and  proving 
that  the  money  for  which  the  note 
was  given  belonged  to  the  plain- 
tiff's brother,  which  was  deposited 
with  them  by  him,  in  trust,  to  pay 
the  plaintiffs  what  they  might  re- 
quire during  his  absence,  and  the 
remainder,  if  any,  to  himself  on 
his  return;  and  that  the  defend- 
ants, in  pursuance  of  such  trust, 
paid  to  plaintiffs  a  portion  of  said 
sum  during  such  absence,  and  the 
remainder  to  the  brother  on  his 
return  home;  and  the  plaintiffs 
claimed  and  proved  that  the  mo- 
ney belonged  to  the  plaintiffs  and 
was  deposited  with   the   defend- 
ants,  when  the  note  was  given,  in 
the  presence  of  their  brother,  be- 
fore he  went  away,  for  safe  keep- 
ing, they  believing  the  defendants 
to  be  responsible.     Held,  that,  un- 
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der  this  contradictory  and  irre- 
concilable evidence,  the  court 
could  not  disturb  the  verdict  of 
the  jury  for  the  plaintiffs,  and  as 
the  defendants  omitted  to  move 
for  the  direction  of  a  verdict,  they 
stand  precluded  from  alleging  that 
the  verdict  was  against  the  weight 
of  evidence.  (Sickels  agt.  Gillies, 
ante,  94.) 

5.  In  an  action,  in  its  scope  and  es- 
sence   of    an    equity    character, 
issues  were  joined  and  the  cause 
noticed  and  put  on  the  jury  calen- 
dar for  trial.    On  its  being  called 
on,  no  objections  were  made  to 
the  fact  that  it  should  be  tried  by 
the  court  alone,  but  the  parties 
went  on  to  trial  before  the  court 
and  jury.     At  the  close  of  the 
case  ten  distinct  questions  of  fact 
were  submitted  to  the  jury  to  be 
passed  upon  by  them ;  and  the 
case,  after  summing  up  of  coun- 
sel, was  submitted  to  the  jury, 
under  the  charge  of  the  judge,  to 
find  on  these  specific  questions  of 
fact.     The  jury  found  specifically 
on  these  questions  of  fact.     On  a 
motion  for  judgment  on  the  spe- 
cial verdict  it  was  held  that  an  ob- 
jection made  by  the  defendant, 
that  there  had    been  no  proper 
trial,  and  that  the  trial  at  the  cir- 
cuit was  unauthorized,  came  too 
late.    (Smith agt.  Osborn,ante,35l.) 

6.  The  submission,   without  objec- 
tion, of  those  distinct  questions  of 
fact  to    the  jury,   to  be    passed 
upon  by  them,  was  a  consent  to 
that  form  of  trial  and  a  waiver  of 
the  right  to  a  different  form  of 
trial.    (Id.) 

7.  Where  the  plaintiff  is  shown  to 
be  a  bona  fide  holder  of  the  pro- 
missory note  sued  on,  and  entitled 
to  recover,  it  is  not  error  for  the 
judge  to  refuse  to  submit  the  case 
to  the  jury,  although  the  note  was 
impeached.      (Benedict   agt.    De 
Qroot,  ante,  384.) 

8.  Where,  by  the   contract  with  a 
common  carrier,  he  is  exempted 


from  liability  for  loss  or  damage, 
unless  the  same  be  proved  to  have 
occurred  by  fraud  or  gross  negli- 
gence of  him,  his  agents  or  ser- 
vants, in  an  action  against  such 
carrier,  the  onus  is  upon  the  plain- 
tiff of  proving  such  fraud  or  negli- 
gence. Negligence  must  not  only 
be  shown,  but  it  must  appear  to 
have  caused  or  at  least  contributed 
to  the  injury.  A  defendant  in  such 
an  action  has  a  right  to  rely  upon 
his  exception  to  an  erroneous  rul- 
ing of  the  court  as  to  the  burden 
of  proof,  and  to  decline  to  intro- 
duce further  evidence,  and  the 
decision  will  not  be  sustained  upon 
the  ground  that  the  evidence,  as  it 
stood,  showed  negligence.  (Goch- 
ran  agt.  Dinsmore,  49  N.  Y.  R., 
249.) 

9.  Proof  of  an  advance  of  money  to 
a  mortgagee,  coupled  with  proof 
that  the  one  making  the  advance 
has  possession  of  the   mortgage, 
does  not   establish  the  fact  of  a 
purchase  of  the  mortgage,  or  of  a 
pledge  thereof  as  security  for  the 
advance.    In  the  absence  of  writ- 
ten evidence  the   presumption  is 
against  any  transfer.    (Bowers  agt. 
Johnson,  49  JV.  Y.  R,  432.) 

10.  Where  a  party  proposes  to  im- 
peach a  witness  by  proving  incon- 
sistent written  statements,  it  is  suf- 
ficient to  show  the  witness,  or  read 
to  him,  the  paper,  and,  if  its  genu- 
ineness is  admitted,  the  party  can 
introduce  it  when  he  has  the  case 
and  the  right  to  put  in  evidence  ; 
and  it  is  not  the  legal  right  of  the 
other  party  or  the  witness  to  enter 
into  any  explanation  of  the  con- 
tents of  the  paper  until  after  it  has 
been  introduced  in  evidence.   It  is 
within  the  discretion  of  the  court, 
however,   to   vary   the   order  of 
proof.     (Romertee    agt.  B.  R.   N. 
Bank,  49  N.  Y.  #.,577.) 

11.  A  motion  to  dismiss  a  complaint, 
upon  the  ground  that  plaintiff  has 
no  cause  of  action,  should  specify 
the  defect,  so   that  plaintiff  may 
have  an  opportunily  to  supply  it 
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if  in  the  evidence,  or  may  move  to 
amend  the  complaint.  Where  the 
defect  is  not  specified  and  the  mo- 
tion is  denied,  an  exception  to  the 
decision  is  not  available,  if  any 
view  of  the  evidence  would  sus- 
tain a  cause  of  action ;  and  not 
then,  unless  it  appears  that  the  de- 
fect could  not  be  supplied.  ( Webb 
agt.  Odell,  49  N.  Y.  E.,  583.) 

12.  It  is  not  enough  to  justify  a  non- 
suit that  a  court  upon  a  case  made 
might,  in  the  exercise  of  its  discre- 
tion, grant  a  new  trial.  It  is  only 
where  there  is  no  evidence  in  law, 
which,  if  believed,  will  sustain  a 
verdict,  that  the  court  is  called 
upon  to  nonsuit ;  and  the  evidence 
may  be  sufficient  in  law  to  sustain 
a  verdict,  although  so  greatly 
against  the  apparent  weight  of 
evidence  as  to  justify  the  granting 
of  a  new  trial.  (Coll  agt.  Sixth 
Aw.  B.  R,  49  N.  Y.  R,  671.) 


TRADE-MARK. 

l.The  street  number  of  a  building  can- 
not become  part  of  a  trade-mark 
unless  made  use  of,  therefor,  by 
one  who  has  the  exclusive  use  of 
the  only  building  designated  by 
such  a  number  on  the  street. 
(Glen  &  Hall  Manufacturing  Co. 
agt.  Hall,  6  Law.,  158.) 


TRUSTS  AND  TRUSTEES. 

1.  The  cesluis  que  trust  are  vested 
with  an  absolute  title  to  funds  set 
apart  from  the  assets  of  an  estate 
as  trust  funds,  and  may  maintain 
an  action  for    their  mismanage- 
ment and  loss.    (Sortore  agt.  Scott, 
6  Lane.,  271.) 

2.  It  seems  a  plaintiff  may  make  a 
case  entitling  him  to  part  of  the 
relief  which  he  demands,  and  be 
refused  other  relief  for  failure  to 
join  with  himself  other  necessary 
parties.    (Id.) 


3.  It  seems  that  the  rule  which  de- 
nies a  right  of  action  against  the 
representatives  of  a  deceased  joint 
debtor  and  the  survivor,  until  the 
remedy  is  exhausted  against  the 
latter,  unless  .he  is  insolvent,  does 
not  apply  to  the  case  of  breach  of 
trust  by  trustees.     (Id.) 

4.  But  that  the  representatives  of  a 
deceased  trustee  are  properly  join- 
ed with  the  surviving  trustee  in  an 
action  for  breach  of  trust  happen- 
ing during  the  deceased  trustee's 
life.     (Id.) 

5.  But  a  plaintiff    cannot  un'to  a 
right  of  action  for  breach  of  trust 
against  a  surviving  trustee,  and  the 
representative  of  his  deceased  co- 
trustee,  with  a  claim  for  interest 
of  trust  funds,  recoverable  against 
the  surviving  executor  of  the  es- 
tate from  which  the   trust  funds 
have  been  set  apart,  in  an  action 
at  law.    (Id.) 

6.  Nor  can  the  cestui  que  trust,  en- 
titled to  interest  of  the  trust  fund 
during  life,  have  an  action  to  com- 
pel the  trustees  to  give  security 
for  moneys  lost  by  their  breach  of 
trust,  and  an  accounting,  or  to  re- 
cover the  moneys   lost,    without 
joining  those  owning  the  remain- 
der.    (18.) 

7.  No  right  of  action  vests  in  one 
named  as  executor  in  a  will,  and 
to  whom  is  given  as  executor  a 
trust  under  the  will,  but  who  re- 
nounces the  executorship  and  re- 
fuses to  assume  or  take  upon  him- 
self the  trust,  to  recover  money 
belonging  to  the  trust.     In  such 
case,  the  trust  remains  vested  in 
the  supreme  court  until  the  ap- 
pointment by  it  of  a  trustee  under 
the  will,  and  the  statute  of  limita- 
tions runs  against  a  claim  for  such 
moneys  from  the  time  of  the  ap- 
pointment   and    qualification  of 
such  trustee.    (Dunning  agt.  Ocean 
Nat.  Sank  of  the  City  of  N.  Y,  6 
Lans.,  296 ) 

8.  Nor  does  an  administrator  with 
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the  will  annexed,  appointed  under 
the  will,  become  such  trustee,  or 
have  any  right  of  action  for  such 
moneys.  (Id.) 


u. 

UNDERTAKING. 

1.  An  undertaking,   given    on    the 
issuing  of  an  injunction,  is  for  the 
benefit  of  all  the  defendants  en- 
joined, whether    served    or    not. 
Consequently,  it  is  not  necessary 
for  a  defendant  not  served  to  ap- 
pear in  the  action,  to  have  the 
benefit  of  the  undertaking.    (Dry 
Dock,  &c. ,  R.  R.  Co.  agt.  Cunning- 
Tiam,  ante,  458.) 

2.  Where,  on  filing  consent  of  de- 
fendants' attorney,  and  on  motion 
of  plaintiff's    attorney,  an    order 
from  the  court  was  obtained  dis- 
continuing the  action  and  cancel- 
ing the  undertaking  on  file,  with- 
out the  knowledge  or  consent  of 
one  of  the  defendants  who  had  not 
appeared  in  the  action,  but  who 
had   been    enjoined, — Held,    that 
such   defendant  was  entitled    to 
have  so  much  of  the  order  as  caa- 
celed  the  undertaking  set  aside, 
as  to  him,  he  showing  a  property 
in  it.     (Id.) 

3.  The  canceling  of  an  undertaking 
on  file  in  the  court  is  of  doubtful 
propriety.     It  certainly  ought  not 
to  be  done  where  there  are  other 
persons  interested  besides  those 
who  consent  to  the  order.    (Id.) 

4.  A  plaintiff  may,  with  or  without 
the  consent  of  the  defendants,  dis- 
continue an  action,  but  he  cannot 
thereby,  unless  assented  to  by  the 
defendants,  deprive  them  of  any 
rights  which  they  then  possessed. 
(Cunningham  agt.  White,  ante,  486.) 

5.  Where  one  of  two  defendants,  in 
an  action  asking  for  an  injunction 
against  them,  is  served  with  tht 
summons  and  complaint,  but  does 


not  appear  in  the  action,  and  the 
action  is  discontinued  by  consent 
of  the  attorneys  for  the  respective 
parties,  on  payment  of  costs,  but 
without  the  knowledge  or  consent 
of  said  defendant  who  did  not  ap- 
pear, and  the  undertaking  exe- 
cuted therein  canceled, — Held,  that 
the  rights  of  the  defendant,  who 
did  not  appear,  were  not  affected 
by  such  discontinuance,  and  the 
order  canceling  the  undertaking 
was  a  nullity,  and  that  upon  en- 
tering the  order  of  discontinuance 
he  had  an  immediate  right  of  ac- 
tion upon  the  undertaking,  it  ap- 
pearing that  his  rights  and  inte- 
rests were  diverse  and  separate 
from  the  other  defendant.  (Id.) 

6.  An  undertaking,  although  joint 
as  to  the  obligors  or  sureties,  is 
not  necessarily  joint  as  to  the  per- 
sons to  or  for  whose  benefit  it  is 
given.  If  their  interests  are  joint, 
then  the  right  of  action  upon  the 
undertaking  is  joint ;  but  where 
such  interests  are  several,  the  right 
of  action  is  also  several.  (Id.) 

USURY. 

1.  A  mortgage  made  by  a  corpora- 
tion as  the  borrower,  the  statutes  of 
usury  have  no  application  to  it. 
(Stevens  agt.  Buffalo,   (fee.,  R.  R. 
Co.,  ante,  104.) 

2.  If  there  is  no  statute  limiting  the 
rate  of  interest  upon  loans  to  cor- 
porations,   illegality    or   taint  of 
usury  cannot  be  imputed  to  their 
contracts  as  borrowers.    (Id.) 

3.  Where  the  defense  of  usury  is  una- 
vailable to  a  corporation,  it  is  also 
unavailable  to  one  who  has  guar- 
anteed the  payment  of  its  bonds. 
MULLIN,  J.,  dissented.    (Smitfi  agt. 
Alvord,  63  Barb.,  415.) 

4.  It  is  well  settled  that  a  valid  debt, 
embraced  in  a  usurious  security,  is 
not  discharged,  if  the  debtor  elects 
to  set  up  the  defense  of  usury  to 
the  new  security.      (Gerwig  agt. 
Shetterly,  61  Barb.,  620.) 
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5.  The  provisions  of  the  Revised 
Statutes  relating  to  interest  upon 
money,  &c.  (1  R.  S.,  772,  §  8),  ap- 
ply only  to  loans  of  money  upon 
which  a  usurious  interest  is  paid  or 
reserved — when  the  whole  debt  is 
affected  and  tainted  by  the  usury. 
In  such  case,  the  whole  debt  is  for- 
feited, and  no  part  of  it  can  be  re- 
quired to  be  paid,  as  a  condition  of 
relief.  (Id.) 


Y. 

VENDOR  AND  PURCHASER 

1.  A  vendor  of  chattels,  upon  the 
refusal  of  the  purchaser  to  com- 
plete the  contract,  on  his  part,  by 
paying  over  the  purchase-money, 
has  an  election,  and  may  resort  to 
one  of  three  remedies :  1st.  Upon 
tendering  the  property,  and,  after 
giving  the  buyer  a  reasonable 
time  to  accept  and  pay  for  the 
property,  the  seller  may  regard 
the  contract  as  abandoned  by  the 
purchaser,  he  being  put  in  default 
by  his  refusal  to  pay.  Then  the 
vendor  may  sell  the  property  as 
his  own,  and  apply  the  proceeds 
to  his  own  use.  And  it  is  wholly 
immaterial  to  the  buyer  whether, 
on  such  sale,  the  property  brings 
more  or  less  than  the  contract 
price,  or  is  sold  above  or  below  its 
value.  2d.  The  seller  may  retain 
the  possession  of  the  property,  as 
his  security,  and  sue  the  purchaser 
for  the  contract  price.  When  such 
payment  is  enforced  and  complete, 
the  vendee  is  entitled  to  the  pos- 
session of  the  property.  Or,  3d. 
The  vendor  may  resell  the  pro- 
perty, upon  giving  notice  to  the 
vendee  of  his  intention  to  do  so  ; 
and,  after  applying  the  net  pro- 
ceeds towards  payment  of  the  con- 
tract price,  may  sue  the  purchaser 
for  any  balance  that  then  remains 
unpaid.  If  more  is  realized  than 
is  due  the  vendor,  he  must  ac- 
count to  the  purchaser  for  the  sur- 
plus. (WestfaU  agt.  Peacock,  63 
Barb.,  209.) 

VOL.  XLV  75 


2.  When  a  vendor  pursues  the  ven- 
dee,  by   action,    to    recover    the 
whole  or  a  balance  of  the  purchase- 
money,  he  is  acting  m  affirmance 
of  the  contract,  and  counts  upon 
it.     (Id.) 

3.  And  having  made  his  election  of 
remedies,  by  bringing  such  an  ac- 
tion, he  has  no  right,  thereafter,  to 
resell  the  property,  or  to  disaffirm 
the  contract  and  reclaim  the  pro- 
perty.   (Id.) 


VERDICT. 

1.  In  an  action  upon  a  promissory  note 
given  by  the  defendants  to  the 
plaintiffs,  the  defendants  pleaded 
specially  a  want  of  consideration 
by  alleging  and  proving  that  the 
money  for  which  the  note  was 
given  belonged  to  the  plaintiffs' 
brother,  which  was  deposited  with 
them  by  him,  in  trust,  to  pay  the 
plaintiffs'  what  they  might  require 
during  his  absence,  and  the  re- 
mainder, if  any,  to  himself  on  his 
return;  and  that  the  defendants, 
in  pursuance  of  such  trust,  paid 
to  plaintiffs  a  portion  of  said  sum 
during  such  absence,  and  the  re- 
mainder   to    the  brother  on  his 
return  home;  and  the  plaintiffs 
claimed  and  proved  that  the  money 
belonged  to  the  plaintiffs  and  was 
deposited    with    the    defendants, 
when  the  note  was  given,  in  the 
presence  of  their  brother,  before 
he  went  away,  for  safe  keeping, 
they  believing  the  defendants  to 
be  responsible.    Held,  that,  under 
this  contradictory  and  irreconcila- 
ble evidence,  the  court  could  not 
disturb  the  verdict  of  the  jury  for 
the  plaintiffs ;  and  as  the  defendants 
omitted  to  move  for  the  direction 
of  a  verdict,  they  stand  precluded 
from  alleging  that  the  verdict  was 
against   the  weight  of  evidence. 
(Sickels  agt.  Gitties,  ante,  94.) 

2.  To  justify  an  appellate  tribunal 
in  setting  aside  a  verdict  on  the 
ground  that  it  is  against  the  weight 
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of  evidence,  it  must  be  entirely 
against  the  weight  of  evidence. 
(Sforss  agt.  Sherrttl,  63  Barb.  21.) 

3.  A  new  trial  will  not  be  granted 
where  the  testimony  is  contradic- 
tory, and  the  character  and  credit 
of  the  witnesses  questioned,  *bn  the 
ground  that  the  verdict  is  against 
the  weight  of  evidence.    (Id.) 

4.  The  verdict  of  a  jury,  in  cases  of 
conflict  of  testimony,  can  only  be 
set  aside  wlien  the  case  itself  pre- 
sents the  evidence  that  the  jury 
must  have  been  influenced  by  pas- 
sion, prejudice  or  mistake.     (Id.) 

5.  The  court  ought  not  to  interfere 
with  the  action  of  a  jury,  further 
than  to  see  that  they  have  not  ab- 
used the  trust  reposed  in  them.  It  is 
not  enough  to  justify  a  new  trial, 
that  had  the  court  sat  on  the  jury, 
it  might  have  come  to  a  different 
conclusion  from  that  arrived  at  by 
the  jury.     The  finding  must  be 
either  without  evidence,  or  so  deci- 
dedly against  the  weight  of  evi- 
dence   that    it    must   have    been 
brought  about  by  either  partial- 
ity, corruption  or  gross  ignorance. 
(Beckwith  agt.  The  New  York  Gen. 
It.R  Co., 


w. 

WAIVER. 

1.  Where  the  non-joinder  of  parties  is 
alleged  in  the  answer,  which   is 
apparent  on  the  face  of  the  com- 
plaint, by  not  demurring  the  ob- 
jection is  waived.    (Gunning7iam 
agt.  White,  ante,  486.) 

2.  After  judgment,  a  party  will  be  pre- 
sumed to  have  waived  any  objec- 
tion that  he  might  have  taken  on 
the   trial,    but   omitted   to  take. 
(Rue  agt  Perry,  63  Barb.,  40.) 

WARD'S  ISLAND. 

1.  Under  the  provisions  of  the  Don- 
gan   and  Montgomerie  charters, 


which  granted  to  the  mayor,  &c. , 
all  the  waste,  vacant,  unpatented 
and  unappropriated  land,  lying 
and  being  within  the  city  of  New 
York,  and  reaching  to  the  low 
water  mark,  in,  by  and  through 
all  parts  of  said  city  and  Manhat- 
tan Island  aforesaid,  together  with 
all  rivers,  rivulets,  coves,  creeks, 
ponds,  waters  and  water-courses 
in  the  said  city  or  island,  or  either 
of  them,  not  heretofore  granted, 
&c.,  the  city  of  New  York  were 
not  vested  with  the  title  to  the 
waste,  vacant,  unappropriated  and 
unpatented  lands  lying  and  being 
between  high  and  low  water  mark 
around  Ward's  Island,  in  the  East 
river.  (Beach  agt.  Mayor,  &c.,  N. 
Y.,  ante,  357.) 

2.  The  grant  made  by  the  commis- 
sioners of  the  land  office,  on  the 
26th  April,  1811,  of  the  lands  under 
water  around  Ward's  island  from 
high  to  low  water  mark  and  ex- 
tending on  the  north-west  side  of 
said  island  150  feet  from  low  water 
mark  towards  New  York  island, 
and  from  other  parts  of  said  island 
300  feet  from  low  water  mark  to 
Abraham  R.  Lawrence,  Richard 
Lawrence,  Jasper  Ward  and  Bar- 
tholomew Ward,  was  good  and 
valid,  and  vestea  in  the  grantees  a 
title  to  the  lands  so  conveyed.   (Id.) 

3.  Such  grant  is  good,  even  though 
the  grantees  were  not  the  owners 
of  all  the  upland  jointly,  but  were 
at  the  time  owners  in  severally  of 
all  the  upland,  excepting  one  or 
two  lots.    If  they  elected,  they 
had  a  lawful  right  to  take  a  joint 
grant  of  all  the  land  under  water 
adjoining  the  lands  held  by  them 
in  several ty.     (Id.) 

4.  In  a  deed  containing  these  words 
in  the  granting  clause,   to  wit: 
"All  the  right,  title  and  interest 
which  they  (the  said  parties  of  the 
first  part)  now  have  or  which  they 
may  hereafter  have  as  heirs-at-law 
of  Jasper  Ward,  late  of  the  city  of 
New  York,  merchant,  deceased, 
in,  of  and  to  the  water  right  or 
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water  privileges  of,  on  or  pertain- 
ing to  that  certain  island  of  land 
and  the  roads  on  the  same,  known 
and  distinguished  as  Ward's  Is- 
land, located  in  the  East  river,  and 
situated  in  the  city  and  county  of 
New  York,  together  with  all  and 
singular  the  tenements,  heredita- 
ments and  appurtenances  there- 
unto belonging  or  in  any  wise  ap- 
pertaining, &c.,  &c.,  to  tenendum 
in  fee"  the  court  held  that  the 
words  "  water  rights  "  and  "  water 
privileges,"  with  the  terms  "  here- 
ditaments and  appurtenances,"  are 
sufficient  to  include  and  pass  the 
grantor's  interests  in  the  land  un- 
der water,  granted  to  him  by  the 
aforesaid  patent.  (Id.) 


WARRANTY. 

1.  The  general  rule  is,  that  the  re- 
presentations or  affirmations  con- 
stituting a  warranty,  or  the  repre- 
sentations which  are  charged   to 
be  false,  must  be  made  during  the 
negotiations  for  the  sale.     (Skull 
agt.  Ostrander,  63  Barb.,  130.) 

2.  A  warranty  must  be  made  during 
the  treaty,  or  the  time  of  the  sale ; 
or,  at  least,  before  the  performance 
of  the  substantial  terms  thereof. 
(Id.) 

3.  Inability  to  ascertain  the  quality 
or  condition    of    property    war- 
ranted to  be,  at  the  time  of  sale, 
of  a  particular  quality  or  in  a  cer- 
tain condition,   does  not  change 
the  rule  as  to  the  time  when  a 
right  of  action  for  breach  of  the 
warranty    accrues.      (Allen    agt. 
Todd,  6  Lans.t  222.) 

4.  A  nurseryman  selling  trees,  for  a 
certain  kind  of  fruit  trees,  to  one 
•who  relies  on  his  representations, 
warrants  them  of  the  kind  repre- 
sented ;  an  action  on  the  warranty 
accrues  immediately  if  the  trees 
are  of  a  different  kind.    (Id.) 

5.  Otherwise  if  the  representations 
are  that  the  trees  will  bear  certain 


kind  of  fruit,  in  which  case  the 
right  of  action  arises  when  the 
fruit  produced  by  the  trees  proves 
different  from  the  warranty.  (Id.) 


WILL. 

1.  Under  the  Code  there  is  no  neces- 
sity of  a  cross-bill  in  any  case  unless 
it  is  to  bring    in    other    parties. 
(American  Bible  Society  agt.  tilark, 
ante,  160.) 

2.  The  testator,  William  Gray,  died 
in  the  city  of  New  York  in  the 
year  1858,  leaving  him  surviving 
his  widow,  Sarah  Gray,  and  his 
two  sons,  Henry  M.  Gray  and  Wil- 
liam M.  Gray,  his  only  heirs-at-law. 
By  his  will  he  made  his  widow  the 
executrix,  and  gave  to  her  all  his 
estate,  to  be  used  and  enjoyed  by 
her  during  her  natural  life',  or  so 
long  as  she  remained  his  widow. 
(Id.) 

3.  The  will  also  contained  a  provi- 
sion   that    "  should    my    widow 
marry  again  she  will  be  entitled 
to  and  receive  from  my  estate, 
should    she    demand    it,    $3,000, 
*    *    *    the  possession  and  man- 
agement of  the  estate  at  her  second 
marriage  to  pass  from  her  hands 
and  to  be  transferred  to  my  sons, 
subject  to  the  following  restric- 
tions :   "  1.  The  principal  to  re- 
main entire  until  my  son,  William 
M.,  shall  have  reached  the  age  of 
forty  years,  which  will  be  in  Feb- 
ruary, 1866.      *     *     *      Should 
both  my  sons    die    before  their 
mother,  leaving  no  children,  then 
at  her  death  the  estate  shall  be 
sold  and  the  proceeds  divided  into 
two  equal  parts,  the  one-half  to 
my  widow,  to  be  distributed  as  she 
may  have    by  will  directed,  the 
other  half  to  be  shared  equally  by 
the  American  Bible  Society  and 
by  the  American  Colonization  So- 
ciety."   (Id.) 

4.  The  testator  died  seized  of  the 
premises  known  as  numbers  101 
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and  103  West  Eleventh  .street,  in 
the  city  of  New  York,  and  of  per- 
sonal property.  The  latter  was 
sold  by  the  executrix  and  con- 
verted into  money.  (Id.) 

5.  Henry  M.  Gray  died  September 
21,  1803,  unmarried  and  without 
issue,  and  leaving  a  will  whereby 
he  gave  all  his  property  to  his 
brother,  William  M.  Gray.    (Id.) 

6.  William  M.  Gray  died  in  Octo- 
ber, 1869,  unmarried  and  without 
issue,  leaving  his  last  will,  which 
was  proved  as  a  will  of  real  and 
personal    estate.     "  The    executor 
thereof  and  the  devisees  thereun- 
der are  parties  to  this  action.    (Id.) 

7.  Sarah  Gray  died  October  21, 1871, 
leaving  her  will,  which  was  duly 
proved  and  letters   testamentary 
issued  thereon  to  the  defendant, 
Sarah  Stark,  and  John  Crolius. 
(Id.) 

8.  After  the  death  of  her  sons,  Sarah 
Gray,  by  deed  dated  May  17, 1870, 
for  a  nominal  consideration,  con- 
veyed all  her  right,  title  and  inte- 
rest of,  in  and  to  the  premises  103 
West  Eleventh    street    to    Sarah 
Stark.     (Id.) 

9.  There  was  no  executor,  trustee  or 
other  person  in  life,  having  power 
to  sell  the  said  lands  in  pursuance 
of  the  will  of  William  Gray.    (Id.) 

10.  The  questions  involved  in  the 
construction  of  the  will  are,  1st. 
Could  the  absolute  power  of  ali- 
enation, under  the  provisions  of 
this  will,  possibly  be  suspended 
for  more  than  two  lives  in  being  ? 
2d.   What    interest,    if  any,    did 
Sarah  Stark  take  under  the  deed 
from  Sarah   Gray  to  her  of  the 
premises  103  West  Eleventh  street  ? 
Held,  that  it  was  the  intention  of 
the  testator  to  provide  that  in  case 
Sarah  Gray  remarried  and  William 
M.  Gray  lived  until  lie  was  forty 
years  of  age,  the  estate  should  not 
be  sold  until  he  should  arrive  at 
that  age ;  that  the  limitation  was 


only  intended  to  apply  in  case 
William  M.  Gray  attained  the  age 
of  forty  years.  Such  a  limitation 
would  not  be  within  the  prohibi- 
tion of  the  statute.  If  it  had  been 
intended  that  the  limitation  should 
extend  to  February,  1866  (which 
would  be  within  the  statute),  there 
would  have  been  no  mention  made 
of  the  age  of  William  M.  Gray. 
(Id.) 

11.  On  the  death  of  the  two  sons 
without  issue,  before  their  mother, 
then  at  her  death  the  will  provides 
that  "  the  estate  shall  be  sold  and 
the    proceeds    divided    into    two 
equal  parts,   the  one-half  to  my 
widow,  to  be  distributed  as  sho 
may  have  by  will  directed,  the 
other  half  to  be  shared  equally  by 
the  American  Bible  Society  and 
by  the  American  Colonization  So- 
ciety."    Held,  that  there  was  no 
question  but  that  the  two  societies 
have  the  right  to  claim  that  the 
estate  shall  be  sold,  and  that  they 
are  entitled  to  receive  one  equal 
half  part  of  the  proceeds  of  such 
sale.    (Id.) 

12.  Mrs.  Gray,  upon  the  death  of 
her  two  sons  without  issue,  had, 
by  the  will,  conferred  upon  her, 
she  being  a  tenant  for  life,  a  gene- 
ral and  beneficial  power  to  devise 
the    inheritance,    and    thus    was 
brought  directly  within  the  provi- 
sions of  the  statute,   giving    her 
an  absolute  power  of  disposition 
of  one  undivided  half  of  the  estate. 
This  absolute  power  of  disposition 
being  unaccompanied  by  any  trust, 
and  no  remainder  being  limited 
upon  her  estate,  being  grantee  of 
the  power,  she  by  the  statute  be- 
came entitled  to  an  absolute  fee  in 
the  one  undivided  half  of  the  es- 
tate.   Thus  entitled,  she  made  a 
conveyance,   by  which  she  con- 
veyed   to    the   defendant,    Sarah 
Stark,  in  fee,  the  house  number 
103  West  Eleventh  street.    (Id.) 

13.  But  Mrs.  Gray's  interest  in  tile 
estate  was  an  undivided  interest, 
and  she  could  not  partition  the 
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estate  of  her  own  will.  Therefore 
all  she  could  convey  was  such  un- 
divided interest,  and  in  attempting 
.  to  convey  to  Sarah  Stark  *ae  whole 
interest,  she  conveyed  more  than 
she  had.  But  he'r  conveyance  was 
not  for  that  reason  void,  but  car- 
ried all  she  had  a  right  to  convey, 
one  equal  undivided  half  interest, 
the  title  to  which  became  vested 
in  Sarah  Stark.  (Id.) 

14.  Under  the  will  of  Sarah  Gray 
the  two  above  named  societies  be- 
came entitled  to  claim  from  her 
estate  the  amount  of  the  bequest 
to  them,  being  $1,489.06  to  each. 
(Id.) 

15.  It  was,  therefore,  ordered  and 
directed  that   the    real  estate  in 
question  be  sold  in  separate  par- 
cels by  a  referee  and  out  of  the 
proceeds  should  be  paid  certain 
expenses  and  costs.    (Id.) 

16.  The  net  proceeds  of  the  sale  of 
number  103  West  Eleventh  street 
to  be  paid  by  the  referee,  one-half 
to  Sarah  Stark,  one-quarter  each 
to  the  two  societies.     The  net  pro- 
ceeds of  the  sale  of  number  101  to 
be  paid,  one-quarter  each  to  the 
two  societies,  and  the  remaining 
one-half  to  be  paid  into  court  to 
await  the  further  order  of  the  court. 
(Id.) 

17.  Where  a  testator  devises  to  his 
daughter,  A.,  the  use  of  $1,000, 
during  her  life,  and  after  her  de- 
cease directs  that  the  same  be  paid 
to  her  children,  it  is  not  a  devise 
of  the  $1,000  to  the  children  of  A., 
but  of  the  whole  amount  of  the 
legacy,  and   an  absolute  disposi- 
tion thereof  upon  the  death  of  A. 
to  and  for  the  benefit  of  her  chil- 
dren.    (Delevergw  agt.  Dean,  ante, 
206.) 

18.  In  such  case  the  legacy  does  not 
become    vested   in    the    children 
where  they  died  before  the  mother ; 
and  where  they  all  die  in  infancy, 
before  A. ,  the  mother,  the  legacy 


lapses  upon  her  death  and  passes 
to  her  heirs.     (Id.) 

19.  It  seems  that  there  is  no  arbitrary 
rule  by  which  the  domicile  of  a 
person  is  proven.    Each  case  must 
be  decided  according  to  the  par- 
ticular  facts   and    circumstances 
which  surround  it.    (Dupuy  agt. 
Seymour,  64  Barb.,  156.) 

20.  The  domicile  of  birth  or  origin 
continues  until  it  is  proven  to  have 
been  abandoned,  or  a  new  one  has 
been  obtained.     (Id.) 

21.  Where  the  testatrix  in  a  will  exe- 
cuted abroad  was  formerly  settled, 
and  her  domicile,  for  many  years, 
was  with  her  husband,  at  the  city 
of  New  York, — Held,  that  it  rested 
with  those  contesting  the  will  to 
prove  that  the  testatrix  had  ever 
formed  the  intention  of  changing 
her  domicile ;  or  that  the  facts  and 
circumstances   of  the  case   were 
entirely  inconsistent  with  an  in- 
tention to  retain  her  original  domi- 
cile.    (Id.) 

22.  On  the  trial  of  special  issues  as  to 
the  due  execution  of  a  will  and 
deed,  and  as  to  the  competency  of 
the  testatrix,  the  judge  permitted 
evidence  to  be  given  by  the  plain- 
tiff, a  daughter  of  the  testatrix,  of 
declarations  pertinent  to  the  issue, 
made  to  her  by  the  testatrix  in  the 
presence  of  the  defendant.     The 
defendanf  was  a  legatee,  and  exe- 
cutrix named  in  the  will,  and  such 
evidence  tended  to  maintain  the 
issues  in  favor  of  the  plaintiff,  and 
against  the  defendant.     Held,  that 
this  was  a  clear  violation  of  sec- 
tion 399  of  the  Code;  notwith- 
standing the  defendant  was  living, 
at  the  time  of  the  trial,  and  might 
have  contradicted  the  evidence  of 
the  plaintiff.    And  that  it  was  such 
a  material  error  as  to  require  that 
the  verdict  be  set  aside,  and  a  new 
trial  granted.   (Hatch  agt.  Peugnet, 
QiBarb.,  189.) 

23.  There  is  nothing  in  that  section 
which  makes  the  admissibility  of 
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such  evidence  depend  upon  the 
fact  that,  at  the  time  when  it  is 
offered,  there  is  some  person  living 
who  can  contradict  it.  On  the 
contrary,  its  admissibility  depends 
on  the  nature  of  the  transaction  to 
which  it  relates.  Per  LEARNED, 
J.  (Id.) 

24.  Where  it  was  apparent,  from  the 
whole  evidence,  that  the  testator 
did  not,  in  words,  say  to  the  wit- 
nesses that  a  paper  was  his  will, 
and  did  not  request  them  to  sign 
ns  such, — Held,  that  unless  what 
took  place  at  the  time  was  equiva- 
lent to  such  declaration  and  re- 
quest, then  a  finding  of  the  jury 
against  the  making  of  such  decla- 
ration and  request  was  right.  (Id.) 

25.  And  where  two  of  the  witnesses 
testified  that  they  heard  nothing 
from  the  testator,  as  to  its  being 
his  will,  although  they  were  both 
there  to  witness  a  will,  as  they  had 
been  told, — Held,  that    whatever 
might  be  the  conclusion  of  the 
court  on  the  questions  submitted 
to  the  jury,  it  was  clear  that  there 
was  no  ground  on  which  it  could 
say  that  a  verdict  against  the  clue 
execution  of  the  will  was  contrary 
to  the  evidence.    (Id.) 

26.  Where  the  due  execation  of  a  will 
is  attempted  to  be  made  out  by 
circumstantial  evidence,  it  is  pro- 
per to  ask  a  witness  what  was  the 
age  of  the  testator  at  the  time  of 
executing  the  will.     (Id.) 

27.  Upon  the  question  whether  a  pa- 
per, read  in  the  presence  of  the  tes- 
tator, was  understood  by  him  and 
the  witnesses  to  be  his  will,  the 
state  of  his  hearing,  at  the  time,  is 
properly  put  in  evidence.     (Id.) 


WITNESS. 

1.  It  is  possible  for  a  witness  to  state 
a  fact  in  plain  and  concise  lan- 
guage so  as  to  convey  a  distinct 
idea  of  his  meaning  to  his  hearers, 


and  yet  he  may  have  used  words 
in  a  sense  entirely  different  from 
that  in  which  they  were  under- 
stood by  the  hearers,  and  may  have 
intended  to  convey  an  essentially 
different  meaning.  (Grouse  agt. 
Garlock,  ante,  78.) 

2.  But  it  will  not  be  presumed  that 
he  did  not  vise  the  words  in  their 
ordinary,  popular  signification.   It 
is  for  the  party  alleging  such  a  use 
of  words  to  prove  it.    (Id.) 

3.  The  forcible  examination  (under  an 
order  of  the  coroner)  of  a  female 
prisoner    by  physicians,   for    the 
purpose  of  obtaining  evidence  that 
she  had  been  pregnant  and   had 
been  delivered  of  a  child  within 
two  or  three  weeks  previous,  was 
in  violation  of   the   constitution, 
which  declares  that  "  no  person 
shall  be  compelled,  in  any  criminal 
case,  to  be  a  Avitness  against  him- 
self."    (People  agt.    McCoy,  ante. 
216.) 

4.  A  witness  can  only  be  impeached 
as  to  material  evidence.    (Knight 
agt.  Forward,  63  Barb.,  311.) 

5.  Evidence  which  goes  to  show  that 
a  witness  has  given  versions,  out 
of   court,   of    the    transaclion  to 
which  he  is  testifying,  essentially 
different  from,  or  wholly  incon- 
sistent with,  the  truth  of  the  evi- 
dence given  by  him,  is  admissible 
on  the  ground  that  his  reputation 
for  truth  and  veracity  is  directly 
assailed.    (Id.) 

6.  It  is  competent  to  examine  a  wit- 
ness as  to  contradictory  statements 
made  by  him,  and  to  contradict 
him  if  he   denies    having    made 
them.    (Id.) 

7.  It  is  not  necessary  that  a  witness, 
in  speaking  of  value,  should  speak 
only  from  actual  observation.  Ma- 
ny cases  may  occur  where,  from 
the  destruction  of  personal  proper- 
ty, no  witness  can  be  produced 
who  has  had  an  opportunity  to 
examine  and  be  conversant  with 
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the  value.  In  such  a  case,  the  rule 
which  allows  the  next  best  evi- 
dence to  be  produced  applies ;  and 
the  value  may  be  ascertained  from 
persons  conversant  with  property 
of  that  nature,  after  they  are  made 
acquainted  with  its  condition  by 
the  testimony  of  others.  (Orr  agt. 
The  May 'or,  &c.,  of  New  York,  64 
Barb.,  106.) 

8.  Interest,  or  bias,  although  they 
may  be  taken  into  consideration 
in  weighing  the  value  of  evidence, 
do  not  disqualify  a  witness.    (Id.) 

9.  The  referee  or  jury  are  best  quali- 
fied to  decide  whether  inconsis- 
tencies in    testimony  arise  from 
willful  prevarication  or  uninten- 
tional mistake,  or  defect  in  mem- 
ory.    (Hinde  agt.  Smith,  6  Lans., 
464.) 

10.  Where  the  testimony  of  a  witness 
showed  discrepancies  in  fixing  a 
date,  placing  it  once  at  a  time  in- 


consistent with  other  established 
facts,  also  denials  upon  cross-ex- 
amination of  his  statements  upon 
the  examination  in  chief,  and  was 
contradicted  by  the  defendant  as  a 
witness  on  his  own  behalf, — Held, 
that  the  decision  of  the  referee 
upon  the  credibility  of  the  wit- 
nesses would  not  be  disturbed  on 
appeal.  (Id.) 

11.  The  prohibition  of  section  899  of 
the  Code  does  not  prevent  a  party 
from  testifying,  in  an  action  in 
which  the  legal  representatives  of 
a  deceased  person  are  adverse  par- 
ties, to  a  conversation    between 
the  deceased  and  a  third  person, 
also  deceased,   which  was  over- 
heard   by  the    witness.      (Hilde- 
brant  agt.  Crawford,  6  Lans. ,  502.) 

12.  Nor  is  a  party  prohibited  by  that 
section  from  testifying  to  a  trans- 
action between  himself    and  the 
agent  of  deceased,  previous  to  the 
time  of  his  death.    (Id.) 
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ERKATA. 


In  Coleman  agt.  Van  Rensselaer  (44  How.,  374),  it  is  stated  that  "the 
plaintiff  is  entitled  to  a  reversal  of  the  judgment."  It  should  read,  is  enti- 
tled to  "  tKe  usual "  judgment,  &c. 

In  Bowen  agt.  Hunter,  ante,  197,  the  words  "none  of,"  at  about  the 
middle  of  the  page,  should  read  "Now  if"  &c. 

In  Pumpdly  agt.  Village  of  Owego,  ante,  219,  by  a  singular  error  the 
'briefs  of  the  counsel  got  transposed,  each  being  credited  with  his  oppo- 
nent's. The  brief  following  the  name  of  Thomas  Farrington  for  plaintiff 
should  follow  the  name  of  N.  W.  Davis  for  defendant,  and  the  brief  fol- 
lowing the  name  of  N.  W.  Davis  for  defendant  should  follow  that  of 
Thomas  Farrington  for  plaintiff. 
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